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k i i t t ,  Chief Conrilissioner, d e l i v e r e d  the  opinion of t h e  Col?rm_ission. 

P e t i t i o n e r s  he re in ,  The Quileute  Tribe of Indians ,  o n  i t s  o m  be- 

h a l f ,  and on behalf  of the Eoh Tribe o r  E d  of I n d i a n s ,  t h e  l a t ~ c l -  - l s o  

on  r e l a t i o n  of acd r e y e s e n t e d  by S c o t t  Fisher,  t h e l y  f i l e d  t j i s  s n i t  
- 

unde r  t h e  p rov i s ions  of t h e  I n d k n  Claim Coixxission Act of A U ~ U S ~  13 , 

1746. (C. 9 5 9 ,  60 S t a t .  lGL?,  25 U.S.C. 70). P e t i t i o n e r s  s s e k  addi- 

t i o n a l  coy,~e...c&i~a f o r  land ceeed 5;. t h e  C~lerite and Hch I x i i a - s  
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unde,- t h e  terms of t h e  T r e a t y  w i t h  %ir?a.dlt, e t c . ,  185 5, (12 S t a t .  971; 

I1 K ~ ? p l e r  71?). P e t i t i o ~ e r s  a l l e g e  t h a t  Cui leu te  and Hoh I n d i v l s  

h e l d  abx - ig ina l  possess ion ,  use  and o c c u p n c y  of s a i d  l a n d s  and charge  

defezdant  obtained s z e  by  such t r e a t y  c e s s i o n  f o r  a g r o s s l y  inadequa te  

and ur,conscionable cons ide rz t ion .  I n  t h e  a l t e r n a t i v e ,  p e t i t i o n e r s  

cha rge  defendant  w i t h  unfair and d ishonorable  d e a l i n g s  i n  o b t a i n i n g  

such  c e s s i o n  of such lands ,  P e t i t i o n e r s  a l l e g e  s a i d  l m d s  con ta ined  

approximate ly  725,760 ac re s .  

Th i s  C O ~ ~ S S ~ O ~  a t  t h e  beginning of  t h e  t r i a l  o f  t h i s  c a s e  ap- 

proved s t i ? u l a t i o c s  as presented  by cou,.nsel f o r  p e t i t i o n e r  and defend- 

a p ~ ,  and e s t a b l i s h e d  t h e  f o l l o x i n g  o r d e r  of procedure:  

a. Tnis  case ,  Docket 155, s h a l l  be t r i e d  a r d  
heard  j o i n t l y  wi th  D o c k t  2L2, t h e  a i n a i e l t  Ind ian  
T r i b e ,  e t  a l . ,  vs .  Tiie Unitsd S t s t e s .  A l l  evidence 
adduced i n  e i t h e r  o f  such c a s e s  s h a l l  be a v a i l a b l e  
i n  t h e  o the r ,  

b. Dei"epdantls o r i g i n a l  ansxers  s h a l l  be COE- 

s i d e r e d  ansxe r s  t o  a l l  ~ e c d e d  p e t i t i o n s  as m2.y be 
f i l e d  i n  e i t h e r  of s a i d  cases .  

c. The i s s u e s  f o r  d e t e ~ i n a t i o n  i n  t3is s t a g e  of  
t h e s e  proceedings s h z l l  be l i q i t e d  t o  t h e  c p e s t i o n s  of 
(1 )  c a p z c i t y  a ~ d  r' zh t s  of p e t i t i o ~ e r s  t o  o l ~ i n t z i n  t h i s  
a c t i o n  under t h e  Z ld i an  C l a h s  Conaission Act (60 S t a t .  
1049) and, (2) \chat a b o r i g i n a l  a r ezs ,  i f  any, d i d  p e t i -  
t i o n e r s '  =ces to r s  e x c l u s i v e l y  use  and occupy. (Tr. pp. 
3-6) 

The d e f e n d a t  aCkAts t h a t  a ' lso-called Qu i l eu t e  T r i b e  2x3 o t h e r  

t r i b e s  z ~ d  bands en te red  i n t o  a t r e l t y ,  k n c m  a s  t h e  W n a i e l t  Trezty 
- 

w i t h  t h e  United S t a t e s ,  on July 1, 1855 o r  Jamdxy 25, 1256 (12 S t a t .  

971, 11 Rappler 719). " ( ~ e f .  Ans. par.  9 ) ,  soze t i  mes c a n e d  t h e  



Although i t  was not u n t i l  le55 xnen T e r r i t o ~ i n l  Cgvernor I saac  I. 

Stevens entered i n t o  t r e a t y  negotiat ions a t  a council  held between t h e  

United S t a t e s  and those t r i b e s  and bands l i v i n g  along t h e  P a c i f i c  coas t  

between Gray's Harbor and Cape F l a t t e r y  t h a t  it was learned t h a t  t h e r e  

were soEe Indians  res id ing the re  who were d i f f e ~ e n t  f r o n  t h e i r  Sa l i shan  

speaking neishbors.  There was a d i s t i n c t  d i a l e c t i c a l  d i f fe rence  i n  t h e  

speech of two young observers from the  o t h e r  Indians present ,  Governor 

Stevens d i r e c t e d  f u r t h e r  investig.?tions be made and learned t h a 5  t h e s e  

previously  unknoii.ns viere Chinz'man speaking Indians res id ing ~ o s t l y  a t  

t h e  mouths of t h e  h i l l e y u t e  and Hoh r i v e r s ,  (our Pdgs. 1 and 3) 

The n a t u r a l  b s r r i e r  of t n e i r  coast- l ine without lmd-lock ed h a -  

bors substcintial.ly prevented zr,3 fu r the r  e:rter.ded % h i t ?  contact  wi th  

them mtil  lcng a f t e r  t h e i r  t r e a t y  cession. As l ~ t e  2s t h e  twen t ie th  

century  t h e r e  were no roads .md nai l  was brought by canoe and t r a i l  

from &ah Bay on t h e  S t r a i t  of Juan d, - Fuca, This a r e a  i s  one of t h e  

l a r g e s t  unspoiled a reas  of na tu ra l  scenery i n  t h e  United S t a t e s ,  

The rkcogni t ion  of t h e  pe t i t ioner  t r i b e  as  an i d e n t i f i a b l e  group 

of Anerican Indians  i s  es tabl ished bj t h e  Governnent records i n t r o -  

duced i n  evidence i n  t h i s  case. Fuzzthemore, the  Qfileute and Hoh 

Indians  were recognized by the  d e f e n d a t  i n  the  Treaty with t h e  

Quinaiel t ,  e t c , ,  1855, s o z e t i ~ e s  cal led the  Treaty of O l p p i a  (cit. :i.:l.), 

both i n  t h e  pre;mble m d  zxong the  I n c a  si2nator-y p z r t i e s  of t h e  

- 
Quina ie l t s ,  &eets ,  Hohs and a i l e u t e s .  

Soae record of t h e  census of t h e i r  m e d x r s h i p  has been repor ted  

by t h e  Go-~er r~zen t ' s  Icdian zzents tribal office-s f ron t r e a t y  

t i n e s  t o  Fzcent decades. Tne I n t e r i o r  and Insu la r  M?z i r s  C o ~ d t t e e  



of  t h e  House of Represes t a t ives  (52d ~ o n ~ r e s s )  au tho r i zed  2nd d i r e c t e d  

a s tudy  of  t he  bureau of Ind ian  A f f a i r s .  On page 168, t h e  r e c o r d s  

of  W l e u t e  a r e  descr iSed  i n  t h e  r e 2 o r t  of t h i s  s tudy:  1s fol losrs :  

* Q "' -r ,uileute: - Tie re  i s  no up-to-date c o l l e c t i o n  
of t r i b a l  docuzents.  Each c o u n c i l  o f f i c e r  keeps 
t h o s e  r eco rds  p e r t a i n i n g  t o  h i s  o f f i c e .  Cur ren t ly  
minutes  a r e  f u l l y  kept.  P r e v i o u s l y  t h e y  were not .  
There i s  no e s t a b l i s h e d  procedure f o r  keeping re -  
co rds  and no s a f e  p lace  f o r  t h e i r  preservation.-:  % ->. 

The Governnent records  i n  evidence h e r e  sho:.: t h e  e x i s t e n c e  o f  

t h e  Qui leu te  and Hoh I n d i m s .  Gibbs e s t i m t e d  t h e i r  po?ula t ion  as 

n o t  more t h a n  303 i n  1855, ):ooney r e p o r t e d  t h e i r  t o t a l  as 295 i n  

1907 k d g s  i c  and 2 f ) .  T i e s s  r e c o r d s  slmr repea ted  e f f o r t s  of  t h e  

Goverment  t o  rozove t h e  G ~ i l e u t e ,  2nd 2 l s o  the  Zoh v e r e  removed, 

t o  reser- ati ions and away f ron  t h e i r  a n c e s t r a l  ' r ,aSi tzt ions ccncen-; 

t r a t e d  a l o n z  t h e  ~ o u t h s  of t h e  r e s p c t i s e  r i v e r s  b e s r i n g  t h e i r  

rimes s i n c e  t r e a t y  t i x e s .  The first d i s c o v e r y  of t h i s  i d e n t i f i a b l e  

g roup  of A~.er ican I n d i a r s ,  t h e  C u i l e u t e  an6 Roh, i s  d i scussed  i n  t h e  

journals of t h e  Goverment nego'&tions f o r  a c e s s i o n  of t h e i r  l a c d s .  

(Mg.  l c )  

Defendant 's  p l e a  of r e s  j u d i c a t a  i s  not  a v a l i d  d e f e c s e  t o  

p e t i t i o n e r s  c l a b ,  f i r s t ,  because n z i t h e r  p e t i t i o n e r s  h e r e  were  a 

p a r t y  t o  such case  i n  t h e  Court of Claim s t y l e d  (h;:2~is$, e t  21. 

v s .  United S t z t e s .  (KO. F-275,79 C. C l s .  530). This defence  h e s  

been r a i s e d  on nm.erous o the r  occasions a g a i n s t  o t h e r  c l a i n a n t s  who 

- 
were p a r t y  l i t i g m t s  i n  t h e  Durmxi.sh c a s e  and dter.vards brougl t  s - ~ Z t  

- 
b e f o r e  t h i s  CorU-nission m d e r  t h e  l n d i a n  C l a i - . s  C o m i s s i o n  Act. T h i s  

C o m s s i o n  has c o n s i s t e n t l y  r e j e c t e d  such p l e a  of r e s  j u d i c a t a .  ??l? 



Skoko~.isb. Tr ibe  v. l i r i t ed  S t z t e s ,  6 Ind. C 1 .  Con. 154, ?l?e Surcamish 

Tr ibe  v. United S t a t e s ,  5 Ind. C 1 .  Corn. 158, The Smkomish T r i b e  v.  

United S t z t e s  4 Ind, C l .  Con. 549, The 3 x k l e s h o o t  T r ibe  v. United 

S t a t e s ,  2 Id. C 1 .  Cam. k24, The Kookseck Tribe v, United S t a t e s ,  1 

Ind.  C l .  Con. 424. Eecause of t h e  reascns  s e t  f o r t h  i n  t h o s e  p r i o r  

c s s e s ,  ar.d t h e  s i n i l z r i t g  of t h e  c la im a s s e r t e d  here, t h e  judgment 

. rendered  i n  t h e  h i i d s h  case  i s  not  a  ber  t o  t h e  p re sen t  c laim.  

P e t i t i o n e r s  a l l e g e d  c e r t a i n  boundaries of t h e  a r e a  t o  which 

t h e y  m d e  claim i n  t5ei.r o r i g i n a l  p e t i t i o n .  On Jvluary 6, 1953 

p e t i t i o n e r s  f i l e d  a  ~ o t i o n  t o  z ~ e ~ d  t h e i r  p e t i t i o n ,  which amer-d- 

~ e n t  included z~-en&cent of t h e i r  boucdary descr ip t ion .  BJ o r d e r  o f  - t h i  

C o m i s s i o c ,  da ted  Fe5~ua -y  12, 1953, thz no t ion  tias g r a t e d  and t h e  

d e s c r i p t i o n  i n  t h e i r  ziiendea p e t i t i o n  rezds as f o l l o ~ s :  

Cori~encing a t  a  po in t  on t h e  p a c i f i c  Coast approx- 
imate ly  6  f i l e s  503th of t h e  Ozet te  R i - ~ e r ;  thence e a s t -  
e r l y  t o  t h e  west shore of  Cze t t e  Lake; thence e a s t e r l y  
a c r o s s  Ozet te  k k e  fo l lowing  t h e  c r e s t  of the u a t e r s h e d  
between Big iliver a ~ d  Crooked River;  thence e a s t e r l y  
a long  t h e  c r e s t  of t he  watershed b e h e e n  E e m n  Creek and 
E l l i s  Creek; thence  e a s t e r l y  a long  t h e  c r e s t  of t h e  21ater- 
shed between Fysht U v e r  and Seaver Creek; thence south-  
e r l y  a long  the  c r e s t  of t h e  watershed b e k e e n  !\iest !hiin 
R ive r  a ~ d  t h e  Sol Duc River  t o  1-hunt k' i l ler;  thence  sout.3- 
e a s t e r l y  210% t h e  c r e s t  of t h e  m t e r s h e d  beitreen Crescen t  
Ia'se and t h e  Xorth Fork o f  S o l  Due ~ l v e r  t o  3oulder Peak; 
thence souther13  alnng t h e  c r e s t  of t h e  O l p ? i c  K o u n t d c s  
t o  Bear Pass; thencz x e s t e r l y  t o  t he  c r e s t  02 Fount 01p- 
pus; thence w e s t e r l y  210% t h e  c r z s t  of t he  wetcrshed bz- 
tween the  s o u t j  fo rk  of Hoh ?Aver and. Zueets FL-rer; t h e n c e  
w e s t e r l y  a lo rg  t h e  c ~ e s t  09 tht w t e r s h e d  between Hoh ?Aver 
arid Cleer Water b v e r  t o  Kount Octopss; thence 7 . e s t e r l y  
a long  the c r e s t  of t h e  7;:ztershed of Eon Ri-~er to- t h e  mouth 
of S t e a b o a t  Creek on t h e  P a c i f i c  Coast; thence nortk..:araly 
a long  t h e  PaciZic cozs t  t o  t h s  place of begirrLng. 

These p e t i t i o n s r s  z a i n t a i n  t h e y  were defenseless ,  a p , p n d e n t ,  

i g n o r a n t  k e r i c a r ,  I d i a n s ,  tino, zt t h e  t i x  ol' the t r e a t y  c e s s i o n  



of t h e i ~  lands,  July 1, 1355, were uneducated, unable t o  read and 

wri te ,  an6 :,:ithout knowledge ol? the  nature snd l e g a l  e f f e c t  of t he  

agreenent which t hey  entered i n t o  with ~ e f e n d ~ t ;  t h a t ,  7;lithout any 

knowledge o r  understanding of money o r  m r k e t  values  of land,  p e t i -  

t i o n e r s t  predecessors i n  i n t e r e s t  r e l i ed  a t  a i l  t imes wi th  i m p l i c i t  

confidence upon t he  f a i r n e s s  and honesty of t he  United S t a t e s  and 

i ts  agents a s  t h e i r  guardian a d  t r u s t ee .  Under such z l l e ~ e d  c i r -  

cumstances they, t o se the r  with t h e  Crlrinzielt Tribe of Indians,  ceded 

t h e i r  land t o  defendant f o r  t h e  al leged unconscionable t o t a l  sum of 

Al terns t ively ,  pe t i t i one r s  a l l ege  such cess ion of t h e i r  lznds  

was proc.xred by duress ic  tha t , de f endan t t s  t r e a t y  r ep r e sen t a t i ve  and 

agents l e zc  ther. t o  bel iev?  t h e r e  was no z lkernz t ive  but  t o  s i g n  such 

t r e a ty .  

There i s  no evidence of any t r e a t y  language o r  Act of Congress 

which e q r e s s l y  c rea tes  a f iduc ia ry  re la t ionsh ip  between deferidmt m6 

p e t i t i o ~ e r s .  We conclude, therefore ,  t h a t  such l e g a l  r e l z t i o n s h i p  o f  

g u u d i a n  and ward, o r  o the r  d u t i e s  and. o b l i g ~ t i o n s  a s  a t r u s t ~ e  were 

not c rea ted  between the  defendznt and these  Indian pa r r i e s ,  and has 

never e;dsted. 

United S t z t z s ,  4 0  P. Supp. 776, the a?pl icebls  p r i nc ip l e  h-re was 

f i r d y  s t a t e d  : 
- 

%%ether o r  ~ o t  the  l e&  re la t ionsh ip  of gu=dim 
-2nd w n d  e x i s t s  beheen a p r t i c u l a r  Indian Tribe an6 
t h e  United S ta tes  ds?ends, >ie think,  upon t h e  e m r e s s  
pro- isior;; )f t h ?  p a r t i c u l a r  trezt;, zgrezxent, exec- 
u t iv ,  order,  o r  s t z t - ~ t e  ~ ~ d e r  ;rhic? the  cl?;~, presented 
a r i s e s .  



The same p r inc ip l e  was again asser ted by t he  Court of Clzims 

i n  The S i m x  Tribe of Indiacs ,  e t  al. v. United S t a t e s ,  &6 F. Supp. 229 

The same pr inc ip le  was con t ro l l ing  on t h e  f iduc ia ry  question i n  t he  

opinion of t h i s  Commission i n  The h a h a  Tribe of Nebraska, e t  a l .  - 
v. United S ta tes ,  6 Ind. Cls. Corn. 68 

We fu r the r  note i n  passing upon pe t i t i one r s1  al leged grounds 

of  recovery t ha t  whatever may have t ransp i red  i n  the  minds of t h e  

respec t ive  s igners  t o  the  t r e z t y  cessions, no evidence of a c t s  o r  

o t h e r  conduct amounting t o  duress i s  shown from the  journal  and 

o t h e r  accounts of t h e  negotiations. However, t he  p e t i t i o n e r s t  a l l e -  

ga t ions  of r i gh t  o r  recovery on the  basis  of unfair treatment and/or 

unconscionable consideration n;ay o r  nay not be es tabl ished by reason 

of s u b s t a n t i a l  d i spa r i t y ,  i f  any, between the  $25,000 rrnr?si derzi-icz 

and the  m r k e t  valce  o f  tne  l a d  when ceded t o  defendznt. (12 S t a t .  

971, 11 Kapp. 719) 

Tnere i s  no doubt i n  our minds tha t  the  Quileute uld fioh Indians 

spoke a common lznguage d i s t i n c t  from t h e i r  neighbors, t h a t  they  

cons t i t u t ed  a land-using un i t  of Anerican Indians subs i s t ing  upon 

f i s h ,  r o o t s  and be r r i e s ,  along the environs of t he  h i l l a p t e  and Hoh 

r i v e r s ,  r e s p e c t i ~ e l y ,  i n  pre-treaty t h e s .   indi dings 1, 2, 3 and 12) 

Tie s u b s t a n t i a l  controversy ar is ing i n  t h i s  case concerns t h e  use 

and occupancy of t h r e e  separate portions of t he  t r a c t  of land t o  which 

p e t i t i o n e r s  clair! Indian t i t l e ,  nzliely: the a rea  around Lake Ozette on 

t h e  north   ind din^ 10) ;  the  area of the  O l y q i c  bIountzins_ or, t he  e a s t  

(I?inding U) ; a d  t he  h e a ~ l j j  forested l ~ d  arezs  upland az5 betxeen 

such r i v e r  va l leys  (I?ixIing 12).  The evidence es tz3l ishes  t h a t  t h e  

a i l e u t e  and 2oh Indizns l ived,  fished, k.nfec1 2nd ~ z t h c r e d  roo ts  ,:.. - 



be r r i e s  i n  t he  m l l a j r u t e  and Hoh f i v e r  val leys  and d o n g  the  con- 

t iguous r i v e r  va l leys  ~ h i c  b e a  t h e i r  n a e s .  Their  winter  lodges 

were concentrated ~t t h e  mouths of t he  Chi i lyute  and %oh r i ve r s ,  

respec t i ~ e l y .  (Finding 12) 

Ye s h a l l  take ur, f i r s t  t h n t  area. of l a n d  north of t h e  W l l a p t e  

r i v e r  v a l l e y  e,xtending some t x e l v e  r i l e s  u? t o  t h e  middle of Iake 

Ozette. Ye held  spec ia l  bearings upon t 5 . s  quest ion of t h e  "overlap 

areat1 between Nakah znd @ i l e u t e  Iznd. Pe t i t i one r s '  able  anthropo- 

l o g i s t ,  D r .  Verne R. Ray, prepared sone 85 pages of resezrch s a t e r i a l  

cons i s t ing  of 1.4 naps dated f ron  1838 t o  1955 2nd some 20 docments ,  

l e t t e r s ,  and ex t r ac t s  from ethnological  publications.  (Pet. Ex, 125) 

D r .  R q  concluded t h ~ t  D r .  Herbert Taylor, e thnologis t  who t e s t i f i e d  

i n  Doc:<et 60, &l;ah TriSe v. United S tz tes ,  was i n  e r r o r  i n  h i s  con- 

c lu s ions  t h a t  t h e  wzole of Ozette h k z  area  >:as occupied by Ozette 

Ind i a r s ,  a sub-tribe of tho 1'?2kzh, Dr.  Ray adslitted t h z t  h i s  f i n d i c g s  

were unusual i n  t h a t  as a general  proposi t ion only one t r i b e  o r  group 

of Ind ians  used a lake t o  t h e  e x c k ~ s i o n  of o thers ,  except p e m i s s i v e  

u se r s ,  i n  t k i s  region, but t h a t  while the re  vere  some tens ions  ovzr 

t h e  u se  and occupzncg of lake Ozette znd i t s  p r i ze  blue-Sack s a h o n ,  

g e t  he f o ~ d  t h z t  t h e  Quileutes u t i l i z e d  z l1  but t he  north end of 

Lske Ozette,  very nezr t o  t h e  a b o r i ~ i n a l  Ozette v i l l a g e  which w z s  s i t-  

uz ted  on t h e  Ozette %very a c o ~ p a r a t i v e l ~ r  shor t  r i v e r  conrLectin~ L k e  

Oze t te  ;r',th the  ?acir"lc Ocean. - 

The docz~en ta ry  evidence bezring on t h i s  question i s  i ~ d z ~ d  f rag-  

mentary. Such n z t e r i z l  as does e ~ j s t ,  f a i l s  t o  t r e a t  p r ec i s e ly  x i t h  
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the  controversy before us; t h a t  is, d i d  Quileute Indians during 

and before t r e a t y t i m e s ,  1855-1856, exc lu s ive ly  use and occupy t h a t  

a r ea  o r  s t r i p  of land about t en  t o  twelve miles i n  x i d t h  between t h e  

middle of Iake Ozette and the  Quil'.ayute f i v e r  Valley south of Cape 

Johnson? 

This northern por t ion of the  claked t r a c t  has been excluded 

from our find- of Quilleute t e r r i t o r y .  @inding U). We con- 

clude t h a t  t he  cession bound2r-y betxeen M&&-Ozette and t h e  &uil- 

l e u t e s  i n  a l l  p robab i l i ty  referred t o  Ozette, t h e  v i l l age ,  nor th  of 

Lake Ozette and was included within t h e  t r a c t  of l a d  ceded by pe t i -  

t i o n e r s  t o  def endznt. 

The prime purjmse of Governor Stevens was t o  ext inguish Indian 

t i t l e  t o  t h e  whole of the  zrea corth of Gray's Harbor and west  of 

t h e  Casczdes except t ha t  designated foi: Indian reservat ions .  Such 

was t h e  s t a t ed  po l i cy  of t he  def e n d a t  I s  Office of Indian Affairs. 

(pe t ,  Ex. I2 ,. The nethod enployed by Governor Stevens i n  accom- 

p l i sh ing  t h i s  pmpose is  evident upon e - d n a t i o n  and comparison of 

,::e land descriptions c3n tdned  i n  t he  severa l  t r e a t i e s  ar ' fecting 

such e x L i n g c i s h s n t .  He adro i t ly  avoided leaving a g  vacancy by 

s i n p l y  q-oting v e r b a t h  the  cornon bounazry used i n  the  t r e a t y  CILZ- 

s i o n  ;.<th the adjoining t r ibes .  The expedience of accomplishing 

t h i s  purpose of extinguishing dl Indian t i t l e  unciocbtedly accounts 

f o r  h i s  use of the a b i ~ o u s  descr ip t ion ,  2f "Ozett" as t h e  c o ~ ~ e - -  - 
corner  of the  Ihkah-Ozette south boundary end i n  i d e n t i c a l  language, 

t h e  Quileutes znrth bound2,l;~. Reither hver r ,x -  Sterrem nor h i s  

adv isors  had r e ~ o r t e d  zap knoxiedge of the existence of Iake 

Ozette.  Such ambiguous description ga-~e  r i s e  t o  controversy as $-.I , 



t h e  t r ue  abor ig ina l  bomd.zry between the  I.!akzh and Gvileute t r i b e s  

was above, below, o r  through Lake Ozette and is evidence t h a t  t h e  

usua l ly  thorough Stevem was not  we l l  infomed on t h e  locat ions  of 

t h e  abor ig ina l  bounearies between t he  F?akzh and Quileute Indians. 

Although t h e  Osetts  are r e f e r r e5  t o  as a "vi l lage of t h e  Yakah 

Triben i n  t h e  p r e a b l e  of  t he  Treaty with t h e  filakah, 1855, (12 Sta t .  

939, 11 Kapp. 662) and such v i l l age  i s  s i tua ted  at  t h e  north end 

of  Iake Ozette, while t h e  p r inc ipa l  winter  v i l l age  of the  W l e u t e ,  

Lapush, i s  1 7  miles  south of t h e  Ozette v i l l q e  a ~ d  Eore than  7 miles 

from h k e  Ozette, yet  i n  both t h e  t r e a t y  with h!!ah and the  t r e a t y  

wi th  W l e u t e ,  such lake zrea .*as included :&thin t h e  Gufieute t e r r i -  

tory ,  nokii thstanciir i  t h a t  the  Osett v i l l age ,  associated with t h e  

1-aka.h Tribe, were the only Indians vn*. a permcent wiriter v i l l a g e  

on b k e  Ozette, 

la!.~e Ozette was not shown on D r .  Gibbs map of t h e  area i n  ques- 

t i o n  although i t  i s  a m c h  l a rge r  lzke thzn the  Quinault Lake wnich 

was shown by Gabs1  mp.  G2bbs was present at t h e  negotizt ions and 
. ;\ 

was a. pr inc ipa l  ad-dser t o  Governor Stevens. L2se Ozette was i n ,  a t  

l e a s t ,  the  n e u  proj;inity of t h e  V?.&-Qailente Soundaz. Ve can only  

conclude t ha t  t h e  s i ze  and loczt ions  of Iake OzetteX.-ZE not d e f i n i t e l y  

known t o  Stevens 2nd h i s  adviszrs,  ( i f  even vaguely kno2m t o  h h )  . 
D r .  Rzyls cocpi la t ion,  contained i n  Pe t i t i one r s f  khibit 125, 

po in t s  up the  f a c t  t h a t  the  respected au thor i t i es  a r e  i n  sharp dis-  
- 

agreemnt  as  t o  what group of Indians, i f  any, min ta ined  possession 

of t h i s  area  i n  abor ig ina l  t i z e s .  



Tle t r e a t 3  cess ion b o m d ~ r i e s  define t h i s  a r e a  a s  Guilente 

t e r r i t o r y ,  Ho:iever, the  s e a ' s  physic21 location,  near Osset 

Village, t en& t o  shox i t  i n  Ikkz.? t e r r i t o ~ j .  The pr ized blue-back 

salnon found only i n  Lake Ozette was a choice f i s h  of t h e  Indians  

of t h i s  rogion according t o  D r .  Verne Ray's testimony. Xe conclude 

t h a t  lake Osette was not an i so la ted ,  but a much used s u b s i s t e ~ c e  

a rea  in &original  thes,  There i s  evidence of t ens ion  over t h e  use 

of lake W-ette between t h e  Y2k2h and t he  Quileute. All of t h e  f i sh -  

eat ing k d i a n s  of thLs a rea  were by ha5 i t  a d  custoa generous i n  

nature as t o  sharing x i t h  neighboring groups and t r i b e s ,  

lie conclude t h a t  t he  Quileute Iridians did. not e:iclusivel.y use 

and o c c u ~ ; ~  Lake Ozette during t r e a t y  tiP..es, ohich i s  t h e  only  ti^-e 

pe r t i nen t  t o  t h i s  i n q d r y .  The t r e a t y  -cession boundtry tes of ex- 

pediency 2r?d not based on f ac t ,  The grezt  x e i ~ h t  of t h e  e v i d e ~ c e  

i s  alniost e n t i r e l y  bzsed ucon e~ren is  long s&sequent t o  t h e  t h e  of 

t he  t r e a t p  :essions, Such evidence f e i l s  t o  e s t eb l i sh  tk t  t h e  

southern ?a r t  of k k e  Ozette, t o  which pet i t ioners  l e y  c l a in ,  was 

an a rea  u3ed an2 occupied exclusi-rely by W l e u t e  Indians,  E;.,clu- 

s i ve  use  uld occupancy i s  the standard recluired t o  e s t ab l i sh  I ~ d i ~ v  

t i t l e  t o  a area of lx-d .  While the  €pileate sezsonzl ly  fis?e{j 

L&de Oze t t e  they did not us2 t h i s  1zke t o  the  exclusion of o~ . 

Second>J-, p s t i t i c n e r s  c l a h  t h e i r  aboriginal areas, e x c l a .  ' : 



s i zeab l e  por t ion  of t h e  CPJzpic Eountzins on the  west s ide  of such 

Iznds. Xe have noted i n  t h e  S s K l a l l m ,  S k o k c ~ s h  and other  cases 

t h a t  t h i s  O l p ~ i c  range - used by a l l  the  t r i S e s  a d  bands of 

I nd iv l s  t o  hunt deer, e l k  and bear. Ethnologist, Erna Gunther and 

o the r s  have noted t h a t  thZs area was a f ree  range f o r  angkho 

would use. it.  indi ding 77) 

Thirdly, defendznt u q e s  t ha t  pe t i t ioners  did  not hold Indizn 

t i t l e  t o  %on-village a r ez sn ;  t h a t  a l l  the Indians of t h i s  region 

had, a t  nost ,  a very loose  sense of property ownership and no con- 

cep t  of land b o u d a r i e s  w h t e v e r  outs ide  t h e i r  respect ive  vi l lzges .  

Defendant f u r the r  contends t h a t  the  ease of f i s h i n g  prevented 

t h e n  from ergaging i n  t h e  zrduoas pursui t  of g a e ,  t h a t  t h e  root  

and berry  ga the r ing  areas  :;eTe f r ee  t o  all.riho would use thec  and 

t h e  f o r e s t s  or' t h i s  a rea  ware mong t h e  nost dense i n  t h e  world, 

t r a v e r s e d  only  by a lbite use of g m e  t r a i l s .  ( ~ f t .  Req, Fdg, 

19) It i s  a fact t h a t  the na jor  por t ion of t h e i r  l i ve l i l ood  a d  

sustenznce was drawn f ron  t h e  sea and the  r ivers.  But they a l s o  

depenGed upon r o o t s  and bcz-ries f ron  t h e  p rz i r i es  and supp le~en t ed  

t h i s  d i e t  wi th  e z . ,  deer ul;i bear k i l l e d  or  driven from the  upland 

areas into t h e  p r a i r i e s  & r i v e r  v d l e y s .  These were t h e  primary 

purposes f o r  which Ind izw of t h i s  region used l a d  i n  abor ig ina l  

times. This cons t i t u t e s  use and occup~?cy i n  the sense of " fnd i rc  

t i t l e 1 * .  - 

D e f e n d ~ ~ t  contexds t k t  these non-village z e z s  werer*free-me 

a r e a s n  t o  all and e a t  such use z.113 occupancy wzs not exclu- 

s i ~ e  as t o  & i l e u t e  and fioh I n c ' b . ~  they  had no concept of l&?d 
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ownership. It i s  su f f i c i en t  t o  observe t h a t  t h e  goverment nen  

experienced considerable d i f f i c u l t y  and delay i n  removing t h e s e  

Indians from t h e i r  ances t r a l  r i v e r  va l leys  onto Indian r e se rva t i ons  

 i in din^ 7) and t h e i r  reluctance t o  be joined with o ther  t r i b e s  and 

bands on o ther  reservat ion lands. @inding le) Also, the  Quileute 

and Hoh spoke t h e  C h k k u a n  language which w a s  u n i n t e l l i g i b l e  t o  t h e i r  

neighboring Indians, (Finding l c  ) 

In our  Finding 13 we have defined t h e  naturd. boundaries encom- 

passing t h e  s eve ra l  use areas  of t h e  Quileutc and Hoh Indians,  in- 

cluding not only t h e i r  winter  v i l l ages  but  a l s o  t h e  r i ve r s ,  v a l l e y s  

and p r a i r i e s  use6 and occupied by them, --- - 
-.;c i'illd il.1~6 C O I I C ~ U Q C  -to aelendanz's  f'1r.t questi?~, U s < -  

ed a t  page 203 of i t s  b r i e f ,  a f f i m a t i v e l y ,  t h a t  pe t i t i one r s  have 

e s t ab l i shed  t h a t  a pa r t i cu l a r  h i s t o r i c a l  t r i b e ,  t h e  Quileute Tribe, 

of American Indians did  a b o r i g i n d l y  and exclusively hold and occu- 

py from time immemorial, a spec i f ic  and definable a r ea  of l and  i n  

western  Washington,  indi ding 13) 

A s  t o  defendant's question 2, whether any of the  p e t i t i o n e r s  

have es tzb l i shed  t h a t  anyone of then was abor iginal ly  a t r i b e  of  

American Indians, we f ind and conclude t h a t  defendant recognized 

and t r e a t e d  wit'n them as such, both in the  t r e a t y  cession and t h a t  

government men and wr i t e r s  have described t h e i r  e:cister,ce as an eth-  

n?Lc group I2 t h e i r  j ou rnds ,  r epo r t s ,  correspor,dence a d  n a p  f o r  a 

century.  ( ~ i n ~ n ~  1) 

Deferidant's qcestion 3 ,  with reference t o  the l e g e l  succ t s s ion  

o r  continued existence of pe t i t ioners  zs a recognized e n t i t y ,  i s  not 

easily answered fron this record. We hzre noted t ha t  t h e  Qui leute  
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Tribe w a s  incorporated u d e r  t he  Yneeler-Eo:.rard Act, 1934  indi ding 3 g ) ,  

and such Char ter ,  Consti tut ion and Bylaws were approved by t h e  Secre- 

tary of t h e  I n t e r i o r  a f t e r  r a t i f i c a t i o n  bj t h e  required nm5er of nem- 

bers .  Reservations were established f o r  t h e  aborigjnal h i b e .  Defendant 

has  approved t h e i r  charter ,  Me conclude t h a t  pe t i t i one r s  have es tab l i shed  

by prima f e c i e  evidence t ha t  pe t i t i one r s  a r e  t he  l e g a l  successors and 

r ep re sen t a t i ve s  of the  aboriginal  W l e u t e  and Hoh Indizns, and i n  t h e  

absence of evidence t o  the  contrzrg, we  a f f i rmat ive ly  ans-trer def e n d a t  ' s 

quest ion 4, t h a t  pe t i t ioners  a r e  successors i n  i n t e r e s t  of an  i d e n t i f i -  

a b l e  t r i b e  of American hd i ans .  

Defendult ts  question 5, as  t o  \&ether t h e  p e t i t i o n  s t a t e s  a claim 

upon which r e l i e f  csn be grzintsd, we f i n d  t h a t  such d e m r r e r  i s  not 

w e l l  taken s ince  pe t i t i oce r s  have a l leged ju r i sd ic t ion ,  c apac i t y , l i ab i l -  

i t y  and damages, t h e  necessuy  a l l ega t ions  t o  properly plead t h e i r  cause 

of  ac t ion.  

Based upon the record as a whole, and upon t h e  f indings  of f e c t s  

h e r e i n  nade, t h i s  Comission concludes t F & t  t he  k i l e u t e  Tribe of In- 

d i a ~ ,  i n c l u d i r g  t h e i r  subdiv;ision, t h e  Eoh Indians, had aSor lg ina l  

1ncb.n t i t l e  t o  t h e  l m d s  described i n  Finding 13. 

The t r e a t y  w i t >  the  QSnaielt, e t c .  ( including Quileute) ,  1855, 

was r a t i f i e d  by the  Unitec! S ta tes  Senate on E a c h  8, 1859. Such r a t -  

i f i c a t i o n  d a t e  cons t i t u t e s  the ds te  of t z k i ~ g  by d e l e d u l t .  

The p a r t i e s  s t ipu lz ted  that  i n i t j a l -  p roceed in~s  w&d be li-Lited 

to i s sues  of capaci ty  2nd r i zh t s  of pe t i t i one r s  t o  br ing t h i s  a c t i on  



and t o  v h a t  abor ig ina l  areas ,  i f  aq7, ?,?ere p e t i t i o n e r s  v n s t ~ d  x i th  

Indian t i t l e .  Fc r the r  hearings w i l l  be rzquZred on t h e  questions of 

t h e  adequacy of t h e  considera t ion paid, the z c r a g e  and velue of 

s a i d  lands axl t h e  r i g h t s  r e t a i n e d  i n  said l d s  p e t i t i o n e r s  o r  

t h e i r  ancestors.  

Concurring : 

Louis J. Ot1krr 
Associate C o d s s i o n e r  




