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David Cobb, with whon were 
1,s. Weissbrodt, Abe V. Weissbrodt, 
Jmes E. Curry, Jay H. Hoag, and 
Harry Laiberton, 
Attornegsfor P l a in t i f f s .  

W i l l i a n  0. Chatterton, with whom 
was Ex-. Assistant Attmney General 
Per ry  W. Korton, 
Attorneys fo r  Defendant. 

M i t t ,  Chief Co;lmissioner, delivered the  opinion of the  Commission. 

=be f o r  vz lua t ion  The quest ions  fo r  determination are the  proper d-' 

of t h e  land involved, i ts  fair m r k e t  value on t ha t  date, and whether 

t h e  amount paid  f o r  it by the  defendant was unconscionable. 



Defendant acquired the land under a t rea ty  ahich pro-,icieci t k s t  

.L ~ ~ d d  bscome obligatory upon the  pzrt ies  thereto then i t  iias rst- 

f ied  by the United States.  Under the precedent of Kootexi 7 3 .  - 

-nited States ,  Ind. C1 .  Com, Dkt. 154, the r a t i f i ca t ion  date  of &ril 

.7, 1854, becomes the date of valuation. 

The r e a l  e s t a t e  invo3v:d is a 4,982,097.87-acre t r a c t  i n  north- 

?astern Nebraska bounded on the  south by the P la t te  River and on the 

orth and eas t  by the Missouri River. It has a good growing season, 

'3ir r a i n f a l l  and nominal t a p e r a t m e  extremes. The t e r r a i n  i s  prin- 

3pa l ly  ro l l ing  with an elevation of from 1,000 t o  2,000 f e e t  and there  

.s some overflow land along the  r ivers .  It has 3,622,549.39 acres of 

g i c u l t u r a l  land and 697,337.94 acres which should be cropped only in- 

: with but sparse vegetation accord!-ng t o  1942 surveys conducted 

y the Iebraska Experimental Station. Ten acres have not been class-  

.fied. I n  1854 the  s o i l  ~ o u l d  have appeared l e s s  suSject t o  erosion 

.nd more productive than i ts recent c lassif icat ion due t o  an undis- 

.urbed residual  deposit of native grasses then upon it. 

Pet i t ioners  claim the t r a c t  was worth $1.50 per azre i n  1854. 

'he defendant ' s valuat ion witness divided it in to  five parts : choice 

, rzc ts  lying along the  p?.'lissouri and Plat te  r ivers ,  xorth $2 per acre; 

iigh ~ u a l i t y  land near the choice t r ac t s ,  near tixber and -dater trzns- 

)ortation, $1.25 per acre;  nediuq lazd near streams, with some 

.bber but removed from water transportation, 70$ per acre, poor F a l -  

-LY land iiith l i t t l e  o r  no t h b e r  and s o i l  unsuited t o  set t lezent ,  
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25$ per acre; and very poor land, with no,t inber,  recoved  fro^ 

water transportat ion,  and h i l l y ,  10$ per acre,  o r  an overa l l  

average of 554 per acre. 

A s  we s t a t ed  i n  l - l iamz Tribe of Oklahom vs. United Sta tes ,  

4 Ind. C 1 .  Corn. 346,401: 

The weight t o  be given t o  op'nion evidence depends upon 
t h e  qua l i f i ca t ions  of t h e  witness i n  the  f i e l d  i n  which 
he t e s t i f i e s  and whether he t&es a l l  relevant fac to rs  
i n t o  account and the  correctness of t he  f a c t s  upon which 
t h e  opinion evidence i s  based; and whether t h e  ssuiiptions 
made by the w i t m s s  m e  proper and s u p p o r t 4  by facts .  
$.he appra i sa l  can only be properly evaluated by giving 
consideration t o  t he  qual i f ica t ions  of t he  witness i n  t h e  
l i g h t  of the  t r u e  f ac t s  upon which based. 

See, a lso ,  20 Am. Juris . ,  Sec. 1205, 1207, 1208. 

The p a r t i e s  agree t ha t  t h e  proper v a l t ~ t i o n  method is t h e  fair 

market approach. They seen agreed t ha t  f a i r  narket  i s  that  p r i ce  

agreed upon by a wi l l ing  s e l l e r  and a wi l l ing purchaser who a r e  

each w e l l  informed and under no compulsion t o  perform. The raster- 

i d  v a r i a t i o n  bet.*een t h e  two conclusions of t h e  valuation witnes- 

s e s  appears primarily due t o  t he  limited mater ia l  taken in to  con- 
.- 

s i d e r a t i o n  by Bk. f{urray a d  t o  Fr. Davis' ins is tence U F O ~  giving 

considerat ion t o  t he  sa les  history of the  Onaha cession lard as it 

is r e f l e c t e d  i n  deed records over a period extending more than 

twenty years  a f t e r  the  appraisal.  date, with no consideration given 

t o  c h q & n g  condit ions i n  tha t  period which would contribute t o  ,a 

higher  land value. m e  fair rrtzket value of t h e  Onaha cession land 

as of t h e  app ra i s a l  date l ies between the respective valuatiomof ' 

these  wi tnesses ,  



Pi. Davis has p a r t i a l l y  r e l i e d  u;on ac tua l  s a l e s  involving the  

h a h a  cession lznd which occurred from 1853 t h r o q h  18'75, wiq.ich 

safes he has broken down i n t o  various types over varying periods. 

Jpon the reasoning t h a t  t he  first t ransfers  between indir iduals  

;onveyed SORE improved land, he conpared the  rec i ted  consideration 

Ln a s e r i e s  of r a i l road  sa les  s t a r t i n g  i n  1867 with t ha t  of non- 

nailroad sales  occurring i n  the  same p r i o d  and determined therefrom 

;hat since the  r a i l road  s a l e s  had a weighted average consideration of 

3.26% l e s s  than the  non-railroad sales ,  t h i s  ~ e r c e n t a g e  represehted 

n added consideration f o r  irp-ovements. By conparing the  weighted 

verage consideration r ec i t ed  i n  27 deeds conveykg i n  excess of 

.,000 acres each and averaging 3,362 acres i n  s ize  with 1,077 deeds 

-ecorded during t h e  s=e period and averaging 229 acres i n  size,  and 

- . --king h i s  f indings against  the f ac t  t h a t  t h e  amount l i s t e d  in t h e  

-900 census reports  a s  t h e  t o t a l  value of buildings on Omaha cession 

-and equalled but 15% of t h e  t o t d l  value reported f o r  both buildings 

ind r e a l  es ta te ,  l4r. Davis detemined t h a t  large t r a c t s  brought an 

rverage 42.39% l e s s  t h a n  smaller units. 

With khese percentages Ek, Davis reduced all r ec i t ed  considera- 

.ions t o  a "bare land ualue" ucon which he res ted his f i n a l  conch- 

ion i n  pa r t  without respect  t o  other fzctors  contribzting t o  the  

:?a land market values  at t h e  t h e  of these l a t e r  s a l e s  and which 

'actors nay o r  my not  h;ve been Fiithin the knoxledge o r  reasonable 

-nt ic ipat ion of a prospective purchaser i n  1854. 
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1: the consideration fo r  sales  werazing 3,362 acres i n  s i z e  

aoucted t o  L2.395 l e s s  than thz t  f o r  units containing one-seventh 

as  nzch land, the use of the  "bare land valuen of the smclller units 

t o  a r r i v e  by rr.a ;hematical equation a t  a f a i r  nerket *bare land 

valuefi f o r  a 4,982,097-acre t r a c t  becomes q i t e  hipractical .  In 

any event,  t h i s  procechre would r e su l t  inassigning to  t he  land i n  

1854 t h e  increased va3.ues flowing from a hea-rier se t t lenent ,  t h e  

ex is tence  of a railroad, the presence of new roads, churches, schools, 

an es tzb l i shed  system of govern~ent, the e-xistence of law and order  and 

o the r  developments occurring within Nebraska Setween 1854 and t h e  var-  

ious  dates of these l a t e r  sales. Obviously f air market valuz can not 

be determined by such ~ a t h e n a t i c a l  computation t o  the exclusion of 

o t h e r  f ac to r s ,  

Data concerning several sales of large t r a c t s  has been placed i n  

evidence. For s i ch  data t o  be beneficial  i n  valuing another t r a c t  

t h e r e  n u s t  be some reasonable relationship i n  t ine ,  location, s i z e  

and cha rac t e r  of the t r a c t s  involved. The sa l e s  occurrip4 belxeen 

1790 and 1866 i n  P;te.;r England, the  Great Lakes States  and i n  Georgia 

as W e U  as t h e  Cherokee Neutral land sa l e  i n  Kansas which Er. Davis 

took into consideration i n  arriving a t  h i s  valuation, have no ele- 

ments of  comparison except possibly tha t  of s h e .  'h:o other l a rge  

sales are those of 99,996.31; zcres ' i n  P la t te  Comty and 99,973.08 

acres i n  S t a t o n  ~ o m ~ y ,  both counties contai  i n g  W a  cession land, 

which t h e  Kidland Railroad Company sold t o  one Con-verse i n  1871 f o r  

$125,000 o r  $1.25 per acre i n  one instance and f o r  $1,000 or but it 
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\er  ac re  i n  the  other .  These a r e  not included i n  the  ra i l road sa les  

:sed by Xr. D w i s  i n  h i s  conp ta t i ons .  The l a rges t  of those sa les  

;as one of 5)943.97 acres,  %lever t h e  two Converse sa les  conveyed 

Iver 505 of a l l  t h e  r a i l r oad  land sa les ,  They occurred 16 yems a f t e r  

;he app ra i s a l  date ,  have a weighted averaged considsration of 65f per 

;ere, involve p a r t  of t he  saze t e r r i t o r y ,  and a r e  t h e  nearest i n  point 

>f time t o  t h e  a p p r a i s a l  da t e  of any large  s a l e s  except t h e  Cherokee 

:ansas land w3ch so ld  on c r e d i t  f o r  $1 per ac re  i n  1868. 'he Converse 

sa les  suggest t h z t  17 years  a f t e r  the  appraisa l  date t h a t  portion of 

he h a h a  cess ion which w a s  reo,oved from the  t r ade  centers d o n g  the  

i s s o u r i  River w z s  s e l l i n g  in unliclited ?an t i t i e s  upon t h e  open nzrket  

Ln an u&-prmed s t a t e  f o r  an average of 65$ per acre  vhen not support- 

-.L ~y t h e  Goverment3s f i n h i  s t a tu to ry  pr ice  of $1.25 per acre, and 

.?hen acreages of extraordinary s i z e  were involved. 

What a prospect ive  purchaser wo~dld wi l l ing ly  hzve paid f o r  the  

3mah.a cess ion  l& i n  1851: depended upon severa l  factors.  He would 

have g iven  considerat ion t o  t h e  s i z e  of t he  t r a c t ,  t h e  incidenta l  ex- 

2ense of surveying, adver t i s ins ,   ana aging and p r o ~ o t i n g  a resale  p- 

g r a ,  t h e  ca r ry ing  e,qense such as taxes and i n t e r e s t  u>on any financ- 

irg required by him. i n  t h e  o r i g i c d  purchase o r  reqcired of hbi  i n  i t s  

su5sqden t  resale .  He w o r n  ~ 7 2  ~omir l9red %?.c ki$+e& ci& M0-t ~8 

of t h e  land, the  markets f o r  its prociuce, the p r s v & h %  d§=fld $ 6 ~  

land a d  p s s i b l c  pried of resale .  He could look back on a well 

formulated p a t t e r n  of s e t t l e ~ e n t  in the p r z i r i e  s t a t e s  west of t he  

. . 
-'-' - - i s s i p p i  River a-,d kno;;the preference f o r  a s i t e  along t he  b a k s  



of a s t rean  z f f o r d k g  some t h b e r  but with p ra i r i e  land attached; t h a t  

the d i s t a c e  from establ ished settlements was ~ t e r i a l  but more &port- 

ant  s t i l l  was the  locat ion with respect t o  water transportation and the 

western overland t d f i c  land&; he wo-.dd know the  l u r e  of western gold 

which swept the e-ant t r a k s  past available public land i n  Xis sowi  

and Iowa and on f a r  t o  the tiest. He would consider the economic reces- 

s ion of 1853, t h a t  financing would cost him a t  l e a s t  8% i n t e re s t ;  t ha t  

t h e  rai l road termimted east  of the I4ississippi River and could not be 

expected t o  reach L%e Omaha cession fm several years; t ha t  passage of 

the Graduation A c t  imminent and would increase the competitive 

value of the  bulk a* the unsold public domain i n  the  east; t h a t  

1,36O,QO0,000 acres  of unsold public lznd was on the market as  of 

June 30, 1853, of w3ich 22,7CO,OOO acres were i n  15sscari and 22,800,- 

000 acres i n  Iowa; t h a t  public land i n  Iowa vas noving rapidly but t h a t  

approxbately 2/3 of the land i n  Iowa passing into private hands duririg 

1852 was paid f o r  hiith d i t a r y  scr ip  which-.was se l l ing  on the  stock 

markets i n  the e a s t  at discounts as low as  $1.08 per acre; t h a t  t h e  

demand f o r  Iowa la& by both speculators and s e t t l e r s  had not ye t  

reached t h e  e;ctrese western portion of the s t a t e  as i s  evident from 

the  f a c t  t ha t  in t& f ive Iaia counties of Pottawztoni, Farrison, P$lls, 

xonona urd Plpoukh brcikring the FLssouri River there hzd been only 

89 land t ransfers  k t r ieen  private par t ies  i n  1853, cmveying l e s s  th: 

100 acres  per sale on an averass, for a weighted average considerati - - 

33 -82 per acre, a* that only 17 such sales occurrsd within those cc-. 

i e s  during the who& of 1554, although t h i s  land was considered s l ig t i t ? j  

Preferable t o  t h e  -\a t r a c t  and was only 9% disposed of. Snch pur 



- - have also zcquainted &self with the  vas t  mount of lafid i n  

r r s k a  t o  :&ich Indian t i t l e  hzd been extinguished end which would 

expected upon the public x r k e t  within a reasonable time i n  corn- 

z i t i o n  with t h e  Omaha cessfon l a d .  

Evidence concerning the r a t e  of disposit ion of the  Onaha cession 

iid by t h e  Goverment i s  not i n  the  record, but the  demand ex is t i rg  - it i s  shorn by private s d e s  made of it. I n  1853, 1854, and 

55 there  were 71 such sa les ,  including sales  of iden t ica l  t rac t s ,  

L confined t o  Dodge, Dou$ ,=~  or  Wzshington counties. Land i n  

l e r  counties bordering upon the Pfatte and FLssouri r ivers  was 

:.d by individuals  before d i n  Cuings and Stanton count- 

; such sa l e s  first occurred h 1861 and 1866, respectively. 

-4 -n years a f t e r  t h e  appr>isa l  date the f i r s t  such sa les  were re- 

d e d  i n  Pierce and ?+la;me counties and two years l a t e r  i n  Antelope 

mty. Boone County had rn such sa les  unt i l1872,  eighteen years 

er the  app rz i sa l  date. E a i n g  1871, 99,996.34 acres sold i n  . 

.nt,on County for  but one cent  per acre. These t ransfers  disclose 

.t any daand f o r  t h e  haha cession l d  exis t ing i n  1854 was con- 

.ed t o  t he  h e d i a t e  y i c j p i t y  of t he  YAssouri and F la t te  r ivers,  along 

t r a f f i c  hrd s t o  t h e  p r e s t o  A prospective purchzser i n  1854 would 

e discounted t k i s  de.m& zs one r e s d t i n g  from the emigrvlt trade 

bin tha t  r e s t r i c t e d  we=, y e  think the co~s ide ra t ion  for  the ezr ly  

es i n  this v i c i n i t y  ~;iust be heavily discounted, both on accouat of 

i n f l a t ed  currency i n  Nebraska Territory a t  the  t h e  and the s ~ i i l  

"LZes conveyed. 



From all t he  evidencebefbre us,  and those i t e m  of which t h e  

C o d s s i o n t a k e s  judic ia l  notice,  we bel ieve the  record supports 

a f ind ing  t h a t  the  4,982,097.87 ac res  here involved had a m k e t  

value of 75Q per acre  o r  $3,736,573.40 on Apri l  17, 1854; t h a t  

t h e  consideration paid of $975,739.54 was unconscionable, and t h a t  

pe t i t i one r s  a r e  e n t i t l e d  t o  recover of t h e  defend& the  difference 

of 82,760,833.86 :ess such of f se t s  as may hereaf ter  be deterrjned 

t o  be due it. 

h u i s  J . 0 t M m r  
Associate C o d s s i o n e r  

Wm. K. Bolt 
Associste C o d s s i o n e r  




