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C. LeK0i.r Thorpson, Claude Pepper and Ckarles 
B r a w n ,  Attorneys fo r  the Creek Eation Zast, 
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Ralph A. Bzrney, with whom was f;k. Assistat 
Attorney Cknerzl Perry W.. Xorton, 
Attorneys f o r  the  Defendant. - 

.. . vitt ,  Chief C o d s s i o n e r ,  delivered the opinion of the  Commission. 

The i s s u e  before us i s  the value as of August 9, l G l l + ,  of a t r z c t  of 

h n d  described i n  our F i ~ d i n g  No, 58(a), of xhich 1,612,800 acres l i e  ir: 

s o ~ t h e a s t e r n  Alabama. The Okefenokee Swap covers 400,135 acres in the 

southeast  corner of the  &or& land. On the valuztion date the h;i: 

involved was bordered by Spanish Florida on the south and :./a)= 

Georgia, on the  east; the Creek Nation owned all adjacent l a d  @n t : : r  

north and on t h a t  day ceded t o  the United States  a f z g e  tract b'2t 'n ' -~- '  
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t h e  subject  land and ~ f f i i t e  set t lecients on t he  Alabarra axid To~3igbee 

r i v e r s  i n  southwest Al&zza. It a l s o  granted t h e  d e f e ~ d a n t  f r ee  

passags ovsr i t s  r e m i r i n g  land. 

Tne pe t i t ioners  and intervenors,  who w i l l  he reaf te r  be re fe r red  

t o  j o in t l y  a s  pe t i t ioners ,  contend t h a t  t h e  t r a c t  on August 8, 1 G l 4 ,  

makes use of round fi ,wes,  2r.d considering t h e  Okefenokee Srizrip with- 

out  value 2s of 18l.4, places a 2& per acre  value on 3,7000,000 acres  

of pine land i n  the  Coastal Terrace region of Georgia a d  6& per ac r e  

value upon t he  balance of t he  t r a c t ,  f o r  a t o t a l  value of $ 3 ~ 5 , 0 0 0 ~ ~ 0 .  

The evidence a s  de tz i l ed  in our Findings of Fact d i sc loses  t t a t  

t h e  t r a c t  i s  all t&bered land within t he  Cozstal Pla ins  region, ~ t h  

t h e  exception of a s d l  acrezge i n  Alabana; t h a t  i t s  e leva t icn  nox??ere 

exceeds 400 f e e t  2nd t h e  topography i s  c o ~ p a r a t i v e l y  level .  The s o i l s  

a r e  sandy and smdy l o a s ,  the  lower a ~ d  more sandy Coasta l  Terrace be- 

ing  much l e s s  f e r t i l e  thzn the  Upper and3iiddle Coastal larids i n  A l z b m a  

and west of t h e  F l i n t  B v e r  i n  Georgia. From west t o  e a s t  t h e  t r a c t  i s  

drained by t h e  >rater syster;.s of the  Choctawatchee, Chattahoochee, 
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pine and 35$ &ed har+..roods, and the longleaf pifis d o n e  averaged 

4,000 t o  7,000 board f e e t  per ac re  i n  Georgia. Swmps and stagrmant 

water pools throughout the  t r a c t  contained considerable cypress which 

was considered equal h value t o  yellow pine but  was much aore inaces- 

s i b l e .  It i s  e s t k t e d  t h z t  t h e  area contained 2,000,000 acres of hard- 

woods, 218,000 acres  of cypress and 5,OOO,OOO ac res  of pine. a wire o r  

pine g rass  and a saw-pzlmetto g r ~ w t h  found pa r t i cu l a r l y  i n  the  flatwoods 

of t h e  Coasta l  Terrace regioc, an6 the cane brakes growing i n  the r i ve r  

bottomsin t h e  northern sect iors ,  furnished food f o r  hogs, c a t t l e ,  sheep 

and horses. The e n t i r e  t r a c t  abounded with an a s s o r t m n  of wild l i f e ,  

both -1, f i s h  and fowl. 

A few half-breeds o r  whites l ived i n  the  a r ea  under valuation i n  

1814. There were concentrations of settlements i n  northern Alabama 

along t h e  Tennessee River and i n  southwestern Alabama between the 

Tombigbee and Alabma rivers; >Jape County, Georgia, ad joining the 
\ 

t r a c t  on t h e  e a s t ,  =,nd the  area hown as Wilkinson and Baldwin County, 

between the Oconee and Ock;;dgee rivers,  app roxhs t e ly  18 miles north 

of t h e  t r a c t  ve r e  sp-ely se t t led .  Florida was occupied by hosti le 

~ e ~ n o l e  Indians  and m.ny of the rebell ious Creeks who had f led  
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~ 1 a b z . a  se t t l exents  Kobile, west of the t r a c t .  Several  Indian 

t r aces  or  t r G l s ,  t fhich were zere hcrsepaths, ran through the  area, up 

and doen the T l h t  ~ n 6  Chattahoochee r ivers ,  across the northeast  cor- 

ner of tine t r a c t  ac i  extended in to  s e t t l e d  Georgia both t o  t he  north 

and east .  One t r a i l  crossed the southern section of t h e  t r a c t  i n  

G3orgia, and a nunber sf t r a i l s  ran through cen t r a l  A l a b w ~  and k o r g i a  

t o  the north. Water t rznsporta t ion was by r a f t  and f l a t  boats propel- 

l ed  by nulu21 labor. T3e S a t i l l a  River floxing i n t o  t h e  Atlant ic  Ocean 

was navigzble o c h i n  tbis area as f a r  as  7?aycross, k o r g i a ;  of those 

r i v e r s  flowing in to  tbs Gulf of Nexico navigation on the Choctmatchee 

extended t o  Kekton, Ahbma, throughout the  e n t i r e  t r a c t  on the 

Chattahoochse, and a s  Tar a s  Bainbridge, Georgiz, on the  F l in t .  T'here 
2 

-<ere no known ~ i n e r z l s  i n  the area, 

The cl imate  i s  r i d ,  the gowing season except iomlly long. The 

a rea  now produces such divers i f ied crops a s  tobacco, cotton, corn, 

vegetables,  r i c e ,  and e u i t ,  and a substant ia l  =aunt of f u r s  and 

hides,  t h e  l a t t e r  being obtained pr incipal ly  i n  t h e  Okefenokee SPWP 

area.  k g e  numbers o r  c a t t l e ,  hogs, sheep and horses.me raised* 

The t r a c t  l i e s  jus t  .sot*h of the Great C ~ t t o n  Belt ,  

The lard U e r  v d u z t i o n  was used by t h e  Creek Indians and 

s w a t t e r s  in 1814 p r i ~ i p a l l y  for  hunting and f i sh ing  purposes, al- 
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ao.c~t  h2s grozn i n  t h s  wea ,  or tha t  pine was b s i ~ z  cut there f o r  

cocixercial p r p o s e s  i n  18&. 

The dzte  of valuztion i n  th i s  instance i s  by far the ~ o s t  remote 

of any t h i s  Comission has been called upon t o  consider; the land i s  

f a r  renoved from any t r a c t  previously valued, and the part ies  have 

met with d i f f icu l ty  i n  ?rocurirbp appropriate evidences of value. 

There a re  in evidence rsferences t o  b g e - t r a c t  transfers i n  Florida, 

occurring while tha t  cmntry  belonged t o  Spain. Such factors  as 

nat ional  l o p l t i e s  and preferences, national economics and l o c a l  

pol ic ies  bear upon Ian2 transactions i n  foreign cowtries and s o  af- 

f e c t  the zzrket  values there that  the information fwnished can not 

possibly q W y  those transactions as  comparable sales. Xith few 

exceptions there were ED t ransfers  of large t r a c t s  i n  t h i s  region 

within the  &its of the  United States  around the valuation date. 

These a r e  re fer red  t o  h our Finding of Fact No. 80. KO attempt has 

been rmde to compare the t r a c t s  with t h a t  under valuation except 2s 

t o  acreage and date  of transfer, Most were Eere tenders; one trans- 

f e r  was f o r  c red i t  on 2 debt; another involved credit  terms of 

years, 2d occurred a t  a date when economic conditions were materia- 
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131 C t .  C1.  593; Xooksack P i b e ,  6 Ind. C1. Corn. 596 and others. 

Tney include as s ta ted by the Court of C l a i m  i n  the  Otoe and 

FLssouria case, 131 ~ t .  C1. 593, 633: 

the  na tura l  resources of the land ceded, including i t s  
cbate, vegeta%i.cn, including tiii-ber, gme and wildl i fe ,  
mineral resources snd $:hether they a re  of econozic value 
a t  t h e  t i z e  of cession, or ~ e r e l y  of potent ia l  value, 
water power, i ts then or  potent ial  use, czrkets  and trans- 
portat ion -- considering the ready markets a t  the t h e  and 
t h e  potent ia l  ~ r k e t .  

The par t ies  a re  agreed that  i n  1814 the land under valuation was 

most vzluzble f o r  su5sistence farxing suppler;.ented by grazing of l ive- 

stock. The climate i s  ni ld ,  the growing season exceptionally lozg and 

permits the  naturing of two cross per year i n  some instances. Fzrn- 

lands were e a s i l y  clsmed by girdling t r ees  and planting =ong the dead- 

ened roots .  The s e t t l e r  n t i l ized  the t h b e r  f o r  houses, out-buildings 

and fences, and m c h  stock grazed at large. 

Access t o  the  area was not par t icular ly d i f f i c u l t  from the east. 

Land l o t t e r i e s  i n  1 W j  and 1809 had resulted i n  f ront ie r  set t lexents  i n  

kIap.e Colmty, which adj0ir .d  the t r a c t  on the east ,  a d  i n  Baldwin a d  

Wilkinson counties in the branch of the Oconee a d  Ohulgee rivers,  

some 18 miles t o  the north. Tdhile the Creek Eation held the  interven- 

ing s t r i p ,  consent $0 cross the i r  country was granted i n  the t rea ty  of 

cession of August 9, 18l.4, and many Indim t ra l s  led from w'ithin the 

t r a c t  t o  the se t t l exen t s  along the coast. The S z t i l l a  f i v e r  was navi- 

gable as f a r  as vzycross, inside the t r ac t ,  and nwigztion cw.e up t h s  

St. Eiarys t o  >i i thin a few rij.les east  of it. Tfie nation w a s  at peace 

with Spain, the ac@sition of Florida considered a possibil i ty,  2r.d 
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access t o  t h i s  t r z t  by seans of r ivers  f l ov i rg  through F'lcrida was 

rezsombly predic&z3le although fraught x i t h  Indian hazards. Se t t l e -  

rcents were locate5 iz Rorthern Alabam i n  the r i c h  r a i l e y  of the  

Tennessee River, :%%eye land w a s  i n  p e r t  derand, and i n  the f labma-  

To~bigbee 5 v e r  jwc%ion which country the Choctars had ceded i n  1802 

and 15Cl j and which &joined the  Koblle Province which the United S te t e s  

had acquired i n  1m. While some hundred cliles renoved from the pres- 

ent  t r a c t ,  the zr.z.2 Setween these l a t t e r  s e t t l e m n t s  and the land under 

valuat ion was a l s o  ceded i n  1 8 U  a d  thus opened f o r  s e t t l e ~ . e n t ,  

P e t i t i o n e r ' s  'j..it,nesses, James S t z ~ f f  er, Alabma's S ta te  Forester,  

and I$. R. KcConb, Z i ~ s i o n  head of the  Georgia Forestry Commission, 

each t e s t i f i e d  f r a  ~ e r s o n d  knowledge of the land within h i s  s t a t e  and 

s tud ies  of ~ e r t i n e ~ t  data. Er. Stauff e r  s ~ e t h o d  of discounti ng present 

day p r i c e s  t o  a r r I 7 e  a t  an 18% s tu~page  value was rejected by the  Cumt 

of C l S m s  i n  Yam Tribe vs, United S ta tes  103 C t  . C1.  741, 746. 

The CoLimission bexieves &. &Comb's conclusion is  without s u f f i c i e n t  

f ac tua l  substant izkion fo r  acceptance as  an equitable evaluation of th- 

ber a s  a c o ~ p o n e ~ i t  elenent of fair m r k e t  value for  the  land. It may not 

be considered as a v a l u e  a ~ r t  from the land. Nooksack Tribe vs. United 

States ,  supra, p, al. The data used by Hr. KcConb mzy have applied t o  

stunpzge or  t o  la= at t h e  m i l l ,  That contained i n  Pet i t ioner 's  and 

Intervenor 's  mihdf ~ 0 .  79 is said by the author of t h a t  a r t i c l e  t o  be 

mde pe~dable  , 
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a l l  of it but the ~ r i c e s  fixed by the s t e t e  leg is la ture  in Georgizls 

f i r s t  lo t2ery  act  of 13J3 and res t sd  h i s  valuation solely uFon those 

s t a tu to ry  prices ~.rhich hzve no r e l a t ion  t o  the  f air ~ a r k e t  v21~1e of 

land. ( ~ ~ o s h o n e  Iridians vs. United States ,  85 C t .  C1. 331, 369, 374-9). 

The r a t e  at which t b  Georgia land under valuation and other land near- 

by moved under tha exceptionally low prices fixed by t he  s t a t e  i n  an 

attempt t o  a t t r a c t  landomers, i s  indicative of the f a c t  t ha t  t h e r e  was 

l i t t l e  d e n & ,  not h 18U; but fo r  a number of years thereaf ter ,  p r t i c -  

u l a r l y  for that  lan6 in the Lower Coastal region. 

A no= r e s l i s t i c  valuation would appear t o  be t h a t  price s e t  by 

Georgia's l e g i s l a t x r e  i n  1818 fo r  f rac t ional  l o t s  which were exenpt 
. . - - 

frai the l o t t e r y  system. All such land in Zzrly County, was priced at 

$2 per a c r e  a s  were rcater frontage l o t s  i n  I m i n  and X ~ p l i r g  counties, 

D q  l=Cl in Imin m d  Appl i~g  counties was priced a t  50$ per acre. It 

must be born i n  mind, however, t h a t  econonic conditions i n  1818 were 

v a s t l y  superior t o  t'nose in 1814, and would necessarily be re f lec ted  i n  

these pr ices .  

We t h h k  tha t  2 prospective s e t t l e r  o r  purchaser i n  18Uc would have 

acqueinted h i ~ s e l f  wit? the Indian trails leading into and through t h i s  

kind, :.rhic& s x g e s t e d  fu%ure roads. Considering the recent zcquisi t ion 

of Kob2l.e Provizce 2nd friendly national relations .nith Spzin, he would 

hsve look& with favor upon the rive:-s flowing through this t r a c t  offer- 



have considered, as 312 pzr t ies  hereto agree, t ha t  the  bes t  use f o r  the 

land was subsistence f a r i i h g  md  c a t t l e  g r u i r z .  

A well inforrzed prospec2ve pixchaser o r  s e l l e r  i n  18Uc would have 

known the average st-=page on t h i s  t ract .  He would have ecquainted h h -  

s e l f  with the  prices paid f o r  naval stores,  cypress and other  luirtber, and 

t h e  exis t ing and potent ial  demand fo r  longleaf pine. & would hzve known 

of the s l ~ ~  one-long-zt-a-time ~ e t h o d  of moving t inber  t o  the  m i l l ,  and 

t h a t  similar timber exLended fo r  miles i n  a l l  directions without any evi- 

dence of i t s  pending exhaustion. 

A prospective ~ r s l l  informed purchaser or  s e l l e r  i n  1614 w u l d  a l so  

have known tha t  1% o? the land offered i n  the 1805 and 1807 l o t t e r i e s  i n  
. . -. 

Baldwin County i n  202-acre l o t s  f o r  $12.25 per lo t ,  were yet unpdd for ;  

and t h a t  40% of the  s12.25 l o t s  i n  ??ilkinson County were awaiting p a p e n t ,  

He would have also ~ c e r t a i n e d  tha t  37.$$ of the 450-zcre l o t s  offered i n  

those l o t t e r i e s  i n  t&pe  County were not paid for .  He would have knom that - 

l?ay?~e County and t h e  southern portion of Wilkinson County were s imi lar  t o  . - 

t h e  eas te rn  portion of t h e  present t r ac t ,  and tha t  those counties were ad- 

jacent t o  s e t t l e d  W r g i a .  He would have considered the  mount of other 

land i n  Geo~g ia  whi&- the United States was c o d t t e d  t o  f r e e  f roa  h d . i z n  
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and t h e  length of time required for  i t s  disposit ion; he would have con- 

sidered the  population of adjoining Georgia, Tennessee and the Carolinas 

from whence he might expect t o  draw such pcrcliasers, the expense attend- 

ant upon preparing the  land for sale and that of the  sa les ,  managerial 

and promotional programs required; of the acreages necessarily dedicated 

t o  in t e rna l  improversent and develop~ent within a f ron t i e r  country, of f i -  

nancing expenses and of taxes accruing throughout the period of disposi- 

t ion, of the r i s k  attendant upon a long term venture of such magnitude 

ard the  element of a f a i r  return f o r  h is  money. 

A review of the record convinces us t ha t  t h e  land was  worth much 

more than defendant's valuation but we do not think t h e v a l u e  contended 
- 

for by pet i t ioners  finis support i n  the record. Thetsource material  of 

da ta  concerning several s m a l l  t r ac t  sales  of Georgia land within t h i s  

t r a c t  which occurred between individuals within t h e  decade following the  

valuat ion date fails t o  indicate whether these were of improved t r ac t s ,  
- 

but we think t h e  presumption of small improvements exists.  The n e r a g e  

consideration i n  Early County was $1.56 per acre, t h a t  in Decatur County 

was $1.30 and i n  I d n  County it was but 61 cents per acre. The Alabama 

land w a s  surveyed by 182.4, and falls within 63 separate townships. h'o 

land s a l e s  occurred within 63 separate townships, No land sales  occurred 

within 23 of those townships fo r  6 years although t h i s  lard w a s  available 

at  t h e  s t a t u t o r y  mi- of $1.25 per acre. Eight tow&hips had no s a l e s  

fo r  26 years. While there appears t o  have been a number of squatters 

within t h e  area,  they had no protective r ights  uncier the  stztutes.  There 

i s  evidence t h a t  "scalpers" often pressured suck people in to  paying for 



t h e  privilege of ac:uiring the l e d  o~i thaut  c m ~ e t i t i t i v e  S i d d i ~ g ,  but 

t h i s  a l so  implies tki;  squatter *,pro-remits such 2s cleared a d  cul- 

t iva ted  l a d ,  b u i l S ~ ; s  mi fences contributed t o  i t s  ac taa l  vzlue. 

These a.d other s a l e s  referred t o  i n  our f indings a re  i n f i n i t e s i r e l  

i n  s i ze  when compzred to  the  t r a c t  under valuation, snd any suggestion 

of value t o  be derivsd from then zust  be h e ~ ~ Q i  discounted. Allow- 

ance must a l so  Se ~ d e  fo r  p r e f e r e ~ t i a l  locations,  for  increases i n  

value due t o  such s e t t l e m e ~ t s  as  had occwred, the construction 2nd 

developaent of roads, the use of t h e  s te~, lSoat ,  thz  a c ~ ~ i s i t i o n  of 

Florida a d  subju.;&ion of the  Seninoles a s  wel l  as Yne acdi t ional  

cessions of land within Georgia by various Indian t r i bes  winich freed 

the  f ront ie?  from I n d i a  hazards, improved i n t e r i o r  transportation 

and gavs b c t t e r  access to  markets of the world. We think l i t t l e  con- 

s iderat ion can be ziven t o  the t ixber on t h i s  land. Its potent ial  com- 

mercial  value was K-i ted by the vast =aunt of similar timber extend- 

ing through the  s e t t l e d  arezs of the c o - d r y  as f a r  north as Chesapeske 

Bay znd westxzrd t o  fike Ponchartrain, as veU. a s  the crude lunbering 

methods then i n  existence. 

Cos ide r ing  of the evidence belore as, and giving considsra- 

t i o n  t o  t h e  o p i d o z  eqressed  by the vericus witnesses, the present, 

and ~ o t e n t i z l  vzlu.;3 af t h e  land a d  thber ad' 2 1 other elements go !- ' 

to rake up _ i ~ ~  value, -re zre of t h e  opinion that on AUSL (, s 

lsu, t h e  la :d  ~escyzbsd  i n  our Finding of Fact No. 58(a) had a 

fair rr;zrket value 0: ~3,573,810.10 i:'nich tre arrive at by assigni% 

value or" 20$ per acre or $80,U7,CO t o  the 400,735 acres enco;.:-~~~..-.; 
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the  Okefenokse Sxmp, 350 per acre or  ~ ,295 ,000 .00  t o  t he  

3,700,000 acres of pine l a d  in the  h.~er Coastal P l e i n  a ~ d  45$ 

per  acre  or 32,198,663.10 t o  t h 5  remaining and r a r e  productive 

4,885,918 acres  co~pris . ing t he  tract under valuation.  

/s/ Edgar 3. Witt 
Chief C ~ ~ m i s s i o n e r  
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Associate C o d s s i o n e r  
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