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Howard D. Noses, with whom 
was Edward I. D e v l i n  and 
Louis L, Rochmes, 
P-ttorneys' for Petitioner. 

William 0, Chatterton, with 
whom w a  Kr, Assistant 
Attorney Gene- Perry W. 
Morton, Attorneys fo r  Defendult. 

W i t t ,  Chief Codssioner,  delivered the opinion of the C o ~ s s i o n ,  

The Citizen B e  of Potatratomi Indians have f i l ed  "five causes 

of actionn in t h e i r  p t i t i o n ,  h s e d  upon t h e i r  alleged r ights  a d  in- 

t e r e s t  in 2nd t o  t he  n O k l a - ? ~ m  Reservation." The f i r s t  three 

causes of act ion respectively claim additioml conpensztion, first, 

for  the  whole of the  o~zhoma Reservation; secondly, for  tbt portion 

of t he  Oklahoma Resen-ation,north of L i t t l e  River; and thirdly, for  

the area of u n a l l o t t d  lands i n  the Oldahom Reservation, The fourth 

and f i r t h  causes merepj a e g e  different alternative bases for  rel ief  

upon the  land c l a i m  previously alleged. 



Defendant and petitionsr stipulated prior  t o  the h e a r k g  of 

the evidence now being considered th2.t the issues t o  be deternhed 

are (a)  whether petitionsr ever acquired ziny in teres t  in the " ~ a h o m a  

Xesemation, aEd i f  so, (b) the nature a d  quality of same, 4 ( c )  

the area t o  which petitioner i s  enti t led t o  claim additional compen- 

sation, (Finding 2) 

The defendant alleges tha t  petitioner was never granted a 

patent t o  the oOklahom3. Reservation," and has, i n  fact ,  never paid 

the agreed consideration for  such reservation lads t o  the Governnent, 

and consequently has never owned or held a conpensable r ight  or in- 

t e r e s t  i n  the sane, Defendat further d n t a i n s  tha t  a l l  m e h r s  of 

petitioner t r i be  became citizens of the United States, 2nd there was 

no Potawatomi Nation i n  existence t o  accept a patent t o  such lmds 

from the  defendant and therefore the t rea ty  obligation t o  issue such 

patent expired. In 1891 the Government granted individual allot- 

ments in the Oklahom2 Reservation lands t o  m d e r s  of petitioner and 

paid peti t ioner $160,000 for  the surplus lands  indi ding 12) ; but 

defendaqt conterds tha t  such payment and allotments were considered 

= ~ = l y  as a gratui ty  =d cannot be considered as any recogniticm by 

the Government of petitioner's ownership interest in such lands. The 

commission is of t h e  opinion tht the agreeaent of 1867, if not a 

grant of t i t l e ,  was a contract t o  grant t i t l e  t o  the Citiz= Bznd 

o r  t o  its naibers, 

The defendant also contends that  because the Absentee Shawnee 

were i n  possession of certain northern portions of th is  Oklaioma 



t ract  f o r  a3out tkirty years (since the 1840%) before the Citizen 

Band caxe to  Oklahom that  such possessory rights of the 4-bsentee 

Shamee constituted cotice of thei r  prior rights superior t o  the 

Potawatomi, to tha t  mr t ion  of the Oklahorns. Reservztion which was 

occupied by Absentee Shmnees. (Def. Br., p, ll) 

Defendant also contends that  because the Treaty of 1867 

i t s e l f  provided tha t  the reservation area t o  be selected "should 

not interfere with locations made for other Indians" tha t  such 

selection in Oklahom although approved by the Sec re t a r~  of the 

Interior, as well as the Citizen Band, interfered with the prior 

possessory r ights  of the Absentee Shawnee and therefore the Citizen 

Band was barred fro= select- a reservation trhich included the lads 

occupied by the Absentee Sha~mees, 

The issue f i r s t  to be decided is whether or not the peti t ioner 

acquired conpensable right or interest i n  and t o  lands, o r  

portion thereof, involved herein a d  is dependent primarily upon 

the performance and conduct of the respective parties, the Citizen 

Band 2nd the Gove-t, in carrging out the eqre-ss provisions of 

Article I of the 1867 treaty (15 Stat, 531) that  "the said t r a c t  

shall be patented t6 the Potawatomi Nation." 

This t r ea ty  did not contain present words of grant nor a 

description Sj metes aMf. bounds of lvld in the Indian country. In 

these r e s p c t s  it c ~ n  be distinguished from the case cited by 

peti t ioner,  N w  Yo& I n f i a s  v. United States, (170 U.S. 1 )  where 



the Un5ted States S~~yeme Court held a treaty t o  constitute ul in 

praesente grant of reservation lands, (Pst. Br., p. 38) - 

Emever, such tma ty  did contain a clear a ~ d  unequivocal 

promise to issue a patent to the petitioner t o  a home in the Indian 

country of an area n& exceeding thirty miles square upon cer tab  

condit5ons expressly stated therein. The 1867 treaty was an agree- 

ment "a issue a patent to a t ract  of land thir ty  miles square, " 
* * * %o be s e t  apart for the exclusive use and occupancy" of 

petitioner in the I-an country south of Kansas. T h i s  treaty wzs 

duly r a t i f i ed  by the United States Senate and proclaimed by the 

President (15 Stat, 534, 535). We construe th is  treaty agreement to 

issue petitioner trm such patent as a contract t o  convey land and 

that it created ce- legal and equitable rights and duties upon the 

parties who signed it, 

' h e  Citizen Band and a Government cammission pursuant b the - 

terms of the t reaty selected the OWahoma Reservation a d  the . -- - 

Secretary of the Interior approvd their selection. The Government 

thereupon purchased this Oklahoma tract comprising some 575,877 acres 

for the Citizen B a d  (Finding 7) and in reliance upon the %ernme-?t1s 

good faith, the Citizen Band departed from their  home in Kansas and 

moved to tois new b i n  the Indian countrg.  indi dings 7 a d  8) 

We have made f inding as to  whether or not the Indhns paid 

the Govens~ent for  & land invoLved, We do not find it r?ecessary 

to  malce a fin- on this issue in order t o  decide the stipdated 



issues and we leave this issue of payment, o r  not, open for  future 

hearings incident t o  vduation a d  offsets. 

However, we think such pawent or non-pa~.ent a matter wholly 

within the control and supervision of defendat.  Ar t ic le  I1 of the 

1867 treaty, as z~ended, provided: 

* * * and the sum t o  be paid by the t r ibe  fo r  s d d  
reservation shall  be t&en from the mount which may 
be received for  the lands which were offered fo r  sale 
t o  the havenwofih, Pawnee, znd Western Railroad Corn- 
pany, under the tre2ty dated Nove?iber f i f teen,  eighteen 
hundred and sixty-one, which amoutit sha l l  be the comon 
propertj  of tine t r ibe ,  except the Prair ie  Band, who shall 
have no in teres t  in said reservation * * *. And pro- 
vided further * * * the said purchzse-mney shall be   aid 
(by the railroad for  Pot=watomi Kmsas lands) t o  the Secre- 
t~ of the Interior  i n  t rus t  for  said Indians within f ive  
years from the dr,te of such purchase * * *. (Finding 6; 15 
S t a t .  531, 535 , 536, underscoring supplied) 

Thuss the Secre twj  of the Interior was made trustee of the 

zitizens Bandt s fncfs which he received from the  sales of the i r  

Kansas lands. When t t i s  reservation was duly selected, approved, 

-eyed and possession transferred (Findings 7, 8, a d  91, it 

then becvoe the Secret21y1s duty *to take froin t r i ba l  funds" the 

consideration agreed t o  be paid the Govenzent fo r  such reservation. 

The Citizen Band hzd signified t o  him thei r  approval of the Oklahoma 

Reservation selected for them (Firding 7) and the failure of the 

S e c r e t r y  t o  perfom his eqress  duty as trustee of the Citizen 

hrd's funds (if he did fail) c m o t  be c'harged t o  the frdians. 

W e  conclude &t the failure to pay the consideration, in the 

event it be deteMned that it was not paid, was a fai lure of the 

Governmtnt t o  mke the necessary and authorized transfer of t r i b a l  



funds belonging t o  tE,e Citizens Band 2nd i n  the possession of and 

i n  the control of the  Governzent, and was not a default of the 

Citizen Band. 

In regard t o  the  contention that  the defezdat  m.lkes as an 

excuse fo r  not issuing a patent t o  the Citizen Sand for the l a d s  

involved, tha t  same was not done because members of the said band 

had become citizens and there was no longer z t r ibe  t o  receive said 

patent, the Conmission thinks sa-e not well founded, C e r t a m  the 

members of said band constituted an identifiable group and could 

have been as such a grantee i n  ul i n s t m ~ n t  of patent; or the lands 

could have been g r a t e d  t o  the individual members who by reason of 

such membership had becorn the oTmers of the property of the previous 

entity--if same c a  be construed as having become extinguished. In 

this connection, however, it might be noted that  sane twenvf years 

l a t e r  (in the  1890' s) the Governraent found no difficulty in accepting 

a conveyance f r o m  the  Citizen Band as an enti ty of the unalhotted 

lands constituting a p& of the Oklahoma Reservation tract  involved 

herein. We cannot reconcile the acceptance of s?-id gmup of Indians 

by t he  Government a s  2 quilified grantor of a t rac t  of lard with the 

Government ' s contention that the szae group could not have bea the 

grantee of a cession,  indi ding 12; 26 Stat. 101) 

The defendmt contends t h ~ t  the Citizen Sand never became 

en t i t l ed  t o  that  portion of the Oklahona Reservation occupied kY 

t he  Absentee Shadnee Infians, and it contends tht the Citizen Band, 

i n  fac t ,  consented and agreed that the Shawnees should r- on 

the  land u n d i s t h e d .  We do not find aqy evidence i n  the record 



of any consent or wziver on the part  of the Citizen Band t o  a t r ac t  

of land containing l e s s  than 900 square miles, That the Citizen 

Band did not mive its claim of ownership of the  l a d s  occupied by 

the Shawnee is evidenced by the Band's willingness t o  have t he i r  

west boundzy extend& sufficiently t o  add an equivalent area of 

l a d  to that  occupied by the Shawnees within the  900 square mile 

t r ac t  tha t  had been spproved for the Citizen B a d  by the  Governinent, 

i f  the Government desired to l e t  the Shawnee remain permanently on 

the Oklahoma Reservation t rac t ,  (Fin- 9) 

It is undisputed that  the Absentee Shawnee's possession of 

such Oklahoma lands were not rllocations m2de fo r  them" by the  Govern- 

ment, They were, as defendant states,  "in the nature of squatters" 

bf. Br., p. 9)  whose possession was neither from .,time immemorial 

nor was the i r  possession of lands within the Oklahoma Reservation 

obtained under any color of t i t l e  or recognition of ownership by 

the  Congress o r  the exclusive branch of the Government or  by the 

Citizen Band, (Fin- 8) 

The agreement of June 26, 1890 (26 Stzt. 1019) wherein the 

Absentee Shawnees ceded the entire Oklahoma Reservation for a con- 

sideration of $65,030 a d  confirnation of t he i r  allotments c m o t  be 

construed as a ra t i f icz t ion of 2 Rreservztion t i t l e r '  or  of a use and 

occcpancy t i t l e  from time immemorial, Their possessory right was 

i n  the nature of a tenancy a t  w i l l ;  they were in "peaceable posses- 

sionn a f t e r  the arrival of the' Citizen Band only because the Citizen 

Band express& a e-JJj.qgess not to  disturb tho3 provided th9 



Governaent extended the Citizen Band's reservation t o  include zm 

equivalent area w e s b - a d .  (Finding 8) 

The ancient mxh of equity that  "equity looks upon that  as 

done which ought t.a have been done," (1  Story Eq. Jw. 64g) 

applies in  this c a ,  

W e  hold t h a t  €Ae Citizen Band covenanted with the Government 

in the Treaty of 1&4? to select, approve, purchase and nove t o  a 

new home i n  the Indian country; which neiq home i n  the amount of 900 

square miles the Govem~ent agreed t o  secure and grant t o  it. The 

Citizen Band in dl. things complid with its part of the ~ m ~ e n t .  

W e  hfld tha t  pet i t ioner  has established a coxpensable r igh t  and 

in te res t  to the e*nt. of full ownership i n  and t o  the 575,877 acres 

of land known as t& OWahoma Reservation; a d  t ha t  petitioner is 

ent i t led  

Oklahoma 

3c 

to claim addi t iond compensation for  362,837.22 acres of said 

Reservatim land, being the excess over aUotzients to 

peti t ioner merbers, 

An Interlocutow Order wiU be entered in keeping with this 

opinion a d  the  fkrtdixg~ of fact t h i s  day made. 

Edgzr E. W i t t  
Chief Comissio~er 

Concurring : 

Louis J. O I Y i  
Associate C o d s s i ~ r  

Wm. X. Zolt 
Associzte Com;;lissia_z 




