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OPINION OF THE COFIf'IfSSION -- 
O I M a r r ,  Commissioner, delivered the opinion of the Commission. 

We have before us a petit ion, f i l e d  by the attorneys for  pet i t ioner ,  

fo r  the allot~ance of attorneys' fees for legal  services rendered in the 

prosecufAon of the Shoshone claim s a i n s t  defendant and fo r  the allow- 

ance fo r  services of two expert witnesses who t e s s f i e d  i n  the above 

case. This p e t i t i o n  was f i l ed  on April 16, 1958. 

On April 24, 1958, the petitioner, the Snoshone Tribe, f i l e d  i t s  

response to the a t to rmys l  pet i t ion i n  which they asser t  t ha t  from 

whatever allotrance is for the services of George M. Tunison 



rendered duiiing h i s  l i fe t ime i n  the  prosecction of the case there be 

dedacted t F -  sun of $36,095.19, 

The defendant oc Jbne 13, 1958, f i l e d  i t s  ulsc;er to the pe t i t ion  

in which it did not object t o  the a l l o x a c e  of the attorneys1 fees  

claimed but did object t o  an allmance of the amounts claimed by the 

two expert witnesses who t e s t i f i e d  in the case. 

Allowance f o r  Legal Services. 

The Shoshone claim was presented and prosecuted by George M. 

provision: 

I n  consideration of the services t o  be perforned by 
~ e i v e  a fee of t e n  t h e  attorney p n n i s o q ,  he s h a l l  re- 

per cent  of any judGent or amount recovered, 

This cont rac t  was extended t o  February 17, 1958, by the  par t ies  thereto, 

On August 20, 19%, t h i s  Com~ss ion  entered an order awarding the  

Shoshone Tribe the  sum of $533,013.60, l e s s  of fse ts  l z t e r  t o  ke deter- 

mined, And on Sep tenbr  16, 1954, the Shoshone f i l e d  a motion fo r  re- 
- 

hearing which w a s  o m r u l e d  on June 10, 1955- . . . - 

Mr. Tunison died on December 3, 195L. 

It will be seen from the  a b v e  t h a t  Mr. Tunison p e r f o m d  +portant 

and valuable l e g a l  services for the petit ioner during h is  l ifetime i n  

the prosemt ion  of the case. 

Barker to conpl-ete the case. The S h o s h o ~ ~  contract v i t h  t h i s  firm, 

unlike their con t rac t  ~ 5 t h  %son, provided tha t  the f h l s  fee shall 



not exceed t en  percent of a l l  sums recovered f o r  the  t r ibe .  The nane 

of tha t  f i n  is now l j i l ~ n s o n ,  Cragun and Barker . 
A t  the time the law f i r m  took over the case under its contract of 

January 26, 1955, there was pending in the case the  motion f o r  rehearing 

mentioned above, and a similar motfon f i l e d  by defendant on September 20, 

19%. Both of these motions were argued by the law f i r m  on June 7, 1955, 

and on June 10, 1955, both motions were overruled, 

0x1 January 11, 1956, the defendant f i l e d  as an amendment t o  its 

farmer answer claiming offsets in the sum of $157,886.73. A hearing was 

had on these offsets  on May 10, 1956, a t  Billings, Montana, and on June 15, 

1956, t he  pa r t i e s  t o  the s u i t  st ipulated as to p a t  of the claimed offsets .  

On September 4, 1956, the defendant amended i ts  original  o f f se t  

claim and increased the  amount thereof t o  $1,949,613.28, and a ra the r  

extended hearing was had on t h i s  increased claim on September 5, 1956, 

and numerou& documents re la t ing  thereto were admitted i n  evidence. 

After extended neogtiations betxeen representatives of the law 

firm, r e fe r red  t o  above, and the attorneys for  the defendant, an agree- 

ment was reached as t o  allarable offsets  which was in the sum of 

$100,000. This settlement was approved by the Cormnission and on Apri l  22, 

1957, the  Commission entered its f i n a l  order awarding pet i t ioner  the sum 

of @~33,013.60, 

We have s e t f o r t h  some d e t a i l  the lega l  services rendered the 

Shoshom Tribe in t h i s  case i n  bringing it t o  a f 2 d  determination by 

the law firx of Wil-on, Cragun arid B a r k r  for the reason t h a t  the 

record is  p la in  t h a t  t h a t  firm also rendered important and valuable 



.. .- 
' A .  

l e g d  service i n  the case and ue see no basis f o r  allowing l e s s  than 

.:e f u l l  t en  p r c e n t  f 07 t he  services of a l l  the zttomeys representin! 

the t r ibe .  

Fihile we encounter no diff icul ty  i n  mking an allownce of 

SL3,30L36 for  l ega l  services rendered by dl the attcrnegs who re-  

presented t h e  t r i b e  i n  t h i s  l i t iga t ion ,  the petit ioning attorneys ask 

us  t o  divide t h e  attorneys fees  between them on the basis of $2,165.07 

for  the  Chas; J. Kappler Estate, $9,959.33. for  the firm of W i l ~ n s o n ,  

Cragun and Barker, 2nd $31,176.98 for the  Gecrge 14, f inison s t a t e .  

As to the Tunison share the Shoshone T r i k e  ca l l s  our at tent ion 

t o  paragraph 10 of t h e i r  contract with Mr. Tunison dated July 10, 

1947, as extended, which reads: 

10, This contract i s  supplemntal to the existing 
contract  &?or g e n e r a  lega l  s e r v i c e g  between the .tribe 
and the  attorney, A n y  amounts th i ch  the t r i b e  ray pay 
the attorney under the existing contract and extecsions 
thereof, from the  time of the approval of t h i s  supple- 
mental contract,  s h d l  be deducted f ~ o m  any vnount which 
m a y  become payable t o  the  attorney under the t en  per cent 
contingent compensation provided i n  t h i s  contract, 

A t  t h e  time of t h i s  contract there existed a contract between Tunison 

and t h e  t r i b e  fo r  g e n e r a  counsel services far ih ich  the t r ibe  paid 

%son a f t e r  t he  date of the  July 10, 1947, contract and u n t i l  his 

death t h e  aggregate sum of $36,095.19. The general counsel services 

contract  does not cover lega l  service rendered by Tunison in the pro- 

secut ion of the Shoshone c la in  disposed of by us but because of t h e  

provisions of t h e  l?L7 contract, quoted above, the tr ibe claims a c red i t  

on any ancunt awarded. Tunison for his services i n  the case before us. 



Tne de5iYe of the petit ioning attorneys t o  have u s  make a &vision 

6f the fees beti-~een t k m e l v e s ,  the George Me Tunisor, Estate and t h e  

Charles Jo Kqpier ks ta te  a d  a disposi t ion of t h e  c re&t  cla5md by 

%he t r i b e  on the shzre of the a t t o ~ n e y s '  f ee  going t o  h i s o n  i s  qui te  
/ 

hnderstari&%e i n  the circumstances, however, we f i n d  no authority 

@antea Bs by the h d k n  ~1aj.m.s Commission Act t o  make a d ivb ion  of 

gees Between attorneys representing the t r i b e  or t o  r esolve issues 

Between the t r i b e  and an  attorney concerning the mount payable fo r  

% Ule kgse, Chickasaw Nation v. TJnited States ,  Docket Eo. 23, 

we kerk asha by t h e  he i rs  a t  law of a deceased attorney t o  allow them 

a i%'h*e ~f %he Tees t h a t  we might allow the  attorney a m o  prosecuted 

%he k d e ,  aythough the ancestor of the  applicvlts had died before the 

kase 'had been h i e d ,  but in the p~osecut ion  of the  case bsfore us much 

&dence k35kn;jled by t h e  sncestor in other l i t i g a t i o n  by the same t r i b e  

'haa Begn -used %n the case before us, We denied t h e  application on the ' 

%he ~p1'icknts t o  3ees atrarded the attorneys of record. 

The 3fpplicants q p e d e d  to the Court of claims and tha t  court  

Btateil %he r&ting to  the j a i s d i c t i o n  of the Ccnnlssion as f o l l m ~ ,  



The paragrayh i n  appelleest contract undertaking to 
authorize the Comission t o  determine the mount, i f  any, 
due t o  appellants for services rendered i s  ineffective i n  
the instant  prcceeding s i m e  jurisdiction not othemzise 
had c a n o t  be conferred by consent of the parties.  Elgin v. 
b r s h a l l ,  106 U.S. 578. 

Any dispute or claim by attmneys other than attorneys 
of record fo r  services rendered whether by private contract 
or other obligation must be se t t led  between the par t ies  
themselves or  i n  another forum. 

It will  be  seen from the above, t h a t  we cannot make a division 

between attorneys of the  amount due them f o r  l ega l  services rendered, 

Nor can we include a s  en t i t led  t o  fees the e s t a t e  of Charles J, fbppler 

(who died on January 20, 1946) and was never an attornzy of record in 

the Shoshone case. 

The reasons for  not, dividing fees between attorneys apply with equal 

force to the dispute between the  t r ibe and t h e i r  counsel a s  t o  balance 

*f fees due and payable. 

We are, theref  ore, constrained to  hold that ue c a  make an award 

t o  t h e  Estate of George PI. Tunison, deceased, and the  f h  of Wilkinson, 
' 

Cragun and Barhr, the  applicants herein, for  the sum of SL3,30le36, 

such sum t o  be apportioned between said e s t a t e  and said attorneys zs 

they may agree or as may be determined by any court t o  which the matter 

may I x  submitted, and those c redi t s  on a par t  of such fees, claiked by 

the t r ibe ,  s h a l l  likewise be l e f t  t o  the agreement of the par t ies  or 

submitted t o  a cour t  f o r  determination, 



Ccmpensation f o r  Sert ices  
of Expert +iitnssses 

E. 0, Fuller 

E. G, Fuller has presented a clziim in the sum of $27,200.00 which 

he had divided in to  the sum of $15,OC0,00 fo r  vhat he designates as 

"active services  and r e su l t s  achieved from October 31, 1947, t o  

December 3, 193." These services are those usually perfowed by 

apprdse r s  in examining the property involved, assembling f a c t s  p e r t i -  

nent t o  tine inquiry, tes t i fying before the  Commission on the question 

of value, etc, While the charge is for  services rendered beginning 

long before February 16, 19% when the s u i t  was inst i tuted,  such ser -  

vices  were n e c e s s q  and proper for the preparation of the claim and 

according t o  h i s  contract with M r .  Tunison, t he  attorney for t h e  t r ibe ,  

the work of Yz. Fuller began on October 31, l!?.h?, 

The record shows t h a t  Fuller prepared a voluminous report  of h i s  

work, which was admitted i n  evidence, and also tes t i f ied  as a witness, 

The record a lso  shovs t h a t  the t r i b e  obtained an interlocutory award 

on i t s  claim on August 10, I?%, however, the evidence i n  the case on 

the m e r i t s  x.as closed 2nd dl part ies  res ted  on February 20, 1953, so  

there was l i t t l e  or no need for the  FulJer services a f te r  the case %ras 

closed, if he p e r f o n d  any, and af te r  t h e  award on August 10, 19%, 

the only matters  t o  be d e t e m i ~ d  coslcerned offsets  about which Ful le r  

performed no services ,  

Moreover, a co;npxison of the report  received the ins tan t  case 

Kith t h a t  prepared by Ilr , Fuller i n  a former case of the t r i b e  involving 

adjoining lands,  we find tha t  much of the material he assembled and 



used i n  t h i s  case, a 

bearing upon the  = o u t  of time neede2 i n  prep= 

used i n  the fsrner case xas fac t  we consider s 

ing the report in ex7i- 

dence hereo Me f ind co jas t i f icat ion far including i n  our allcxar,ce 

for  services the period between h p s t  16, 19% , and December 3, al93,  

when X2. Turtison died* 

From an examhation of the Fuller claim, h is  report  admitted i n  

evidence =d h i s  testimony a t  the t r i a l ,  2nd t a- i n t o  account the 

f a c t  tha t  p2prfu for his services was contingent upon recovery.and 

t h a t  he had been reimbmsed by the trike for d l  expenses incurred in 

the workg we believe ul dloktance i n  the sum of $6500.00 amply com- 

pensates h i m  of h i s  so-called "active servicesn in the case, 

A s  t o  the  "standb? services," claixed in the sum of $2200~00, we 

understand Born h i s  s t a h x e n t  that  mder h i s  employment contract M r  , 

Fuller  had t o  keep himself available for  services u n t i l  the case vas 

concluded and juWent reneered, The contract provides: TOU are  to 

go ahead .ad prepare evidence t o  prove the allegations of the Pe t i t ion  

and t e s t i f y  thereon, and "Ir, the event of a recovery you are t o  ap?ly 

t o  the  C o u r t  f o r  ul dlotrwce of a fee for your servi,ceseu Neither 

this language nor any other contained in the contract contenplates other 

than the  ordinary s ervices rendered by an appraiser, It is reasonable 

t o  assme, w believe, t h a t  it tne x i t ~ e s s  arxi the attorney Tunison 

had i n  mix3 paynent;; of $f0,00 Fer month i n  addition to the usual com- 

pensation f ~ r  ap?raisersv services the contract would have made such 

an in t en t  c h x .  I 

We conclu5s, therefcra, that  the claim f o r  "sknCby services" r;;ust 

be denied, 






