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OPINIOI4 OF THE COlfI4ISSION -- 
Halt, Associate Coxmissioner, delivered the opinion of t h e  Comission. 

This case i s  now before t h e  Commission f o r  d e t e n i m t i o n  f o r  the 

acreage and value thereof in 1859 of t h e  t r a c t ' o f  larid described in Find- 

ing  No. 22. I n  our or iginal  decision f i led  August 25, 1955 (3 In& C1, 

Corn. 658) we held t h a t  the  clainant Muckleshoot Tribe held or ig ina l  

Indian t i t l e  through exclusive occupancy and use i n  1859, and long p r io r  

thereto,  t o  the  t r a c t  of land described i n  Finding 22; t h a t  said land 

was taken by defendant on March 8, 1859, without payment of compensation; 



and, tha t  claimant was en t i t l ed  t o  reco;rer compensation measured by the 

value of i t s  in t e res t  in the  land a t  the t ine  of t&ing. The Conmission 

ordered tha t  the case proceed for the purpose of deterxinix?? the acreage 

of sa id  t r ac t  of l a r d  and the  value thereof on March 8, 1859, l e s s  such 

p a r t  thereof as  may have been acquired by ~luckleshoot Indians subsequent 

t o  1859, i f  any. 

Further hearings were heldbefore the Cornmission on these issues 

on May 9, 1956, ard September 23, 1957. However, no fu r the r  evidence 

was offered with respect t o  any land within the described t r a c t  having 

been acquired by Nuckleshoot Indians, so the en t i r e  acreage of the  t r a c t  

i s  now t o  be valued a s  of 1859 for  the purpose of  determining the amount 

of compensation claimant t r i b e  is  en t i t l ed  t o  recover, Determinations 

with respect to  o f f s e t s  w i l l  be made following fur ther  proceedings on 

t h a t  issue. 

The par t ies  a r e  now i n  agreement tha t  the Muckleshoot t r ac t  con- 

tained 101,620 acres  of land, 

Claimant contends tha t  since there was Ifno prac t ica l  rna&ett1 f o r  

the  lands i n  1859, t h e  amount it is  ent i t led  t o  recover should be  based 

upon the subsistence value of t he  lands t o  claimant i n  1859, fixed by 

claimant a t  $292,500,00. Claimant also contends t h i s  amount should be 

increased 2.7 times t o  Q?89,750,00 because of the decrease in the value 

of the dol la r  b e t ~ e e n  1859 and the present, 

Defendant contends t h a t  ~Iuckleshoot land had a f a i r  market value 

i n  1859 of $~O,OOO.W, o r  approxjmztely ten cents per acre. 

The evidence, as outlined i n  our findings of  fact ,  discloses t h a t  

t he  Muckleshoot t r a c t  is  located in the southwestern pa r t  of King County 



i n  the present S ta t e  of 1:'ashington. The ncrthwest corner of the t r a c t  

'.s approximately 14  miles southeast of Seat t le ,  Kashington, and the 

western boundary of the t r ac t  i s  s l ight ly  over 4 miles east  of the 

waters of Puget Sound. Most of the land in the a rea  i s  leve l  to mi- 

dulating, with about llJ$ classified as  rough, precipitous land. The 

t r a c t  is watered by the Green River, which flows throughout the miridle 

of the area, and by the Yhite River, which forms the  south boundary of 

the  t r ac t ,  The climate i s  moderate, and there i s  an abundance o f  rain- 

f a l l *  

I n  1859 the t r a c t  lay within the County of King, i n  the Territory 

of Washington, There was v i r t u d l y  no white population i n  the area, 

the 1860 census showing a population of 302 people i n  King County. The 

first establ ished s e t t l m e n t  within the Muckleshot t r a c t  was in 1874. 

I n  1859 there  were no railroads i n  the  area and the few overland roads 

.ere of l i t t l e  use fo r  transportation, 

The Muckleshoot t r a c t  was located within a band of h e a v  tj.&er 

which covered vir tual* the ent i re  area west of the Cascade Mountains. 

The valuable Douglas fir formed about 7/8th of the  forests '  gro>rth, while 

the rmain ing  t r e e s  included the red cedar a d  henlock, There was some 

f e r t i l e  land, mostly along the r iver  valleys, but the  productive s o i l  

accounted f o r  only about )& of the  land, The cost of clearing the 

heavy timber made the  lard practically valueless f o r  any agricultural  

purposes o ther  than t o  pmvide s&sistence to  irdividual se t t le rs .  There 

were no minerals i n  the tract.  

Since t h e r e  i s  no d iwute  as to the acreage involved, the question 

now before u s  i s  ae deternination of the mlue of  the f.luckleshoot t r a c t  



on March 8, 1859. The t e s t  f o r  valuation of land i s  the  f a i r  %tarket 

valuen of the land. A s  the Suprene Court s t a t ed  in Nek- Yolk v. Sage, 

239 U. S. 57, 60 L. Ed. l.43, '1. . . what the oxner is  en t i t l ed  t o  is  

the value of the property taken, a d  t h a t  means what it f a i r l y  may be 

believed tha t  a purchaser i n  f a i r  market conditions would have given f o r  

i t .  . 
Both par t ies  in t h i s  proceeding agree t h a t  there was no "actual 

market" f o r  the Nuckleshoot area i n  1859, The evidence indicates tha t  

there were no sa les  of large t r a c t s  of lard i n  the general area in- 

volved a t  a date on or  p r io r  t o  t h e  valuation date herein involved. 

I n  the absence of evidence of ac tua l  market value, i n  the sense of w a l i n g  

buyers and willing se l l e r s ,  r e so r t  must be had t o  other data which would 

have been considered by a hypothetical buyer and s e l l e r  in dealing with 

the' land in question i n  1859, The principles and fac tors  which a r e  t o  

be taken i n t o  consideration in such cases were s m a r i z e d  by the Court 

of C l a i m s  i n  Otoe and Missoufia Tribe of Indiars v. The United States  of  

America, 131 C. C l s .  593. The court s ta ted  a t  page 633 t ha t  t h e  factors  

to b e  considered in the absence of evidence of %market valuen included 

"the na tura l  resources of t h e  land ceded, including i t s  climate, vege- 

ta t ion,  including t m e r ,  game and wildl i fe ,  m i ~ r a l  resources and whether 

they a= of economic vilu2 a t  the time of cession or merely of potent ial  

value, x a t e r  power, i t s  then or potent ial  use, markets and transportation -- 
considering the  rea&- markets a t  t h a t  t h e  and the potent ial  market. 

With t h i s  br ief  statenent of the methods of  evaluating land, l e t  

us examine the appraisals  of the  expert witnssses of the p r t i e s .  The 



claimant's expert, Mr, James A, Crutchfield, valued the t r a c t  by two 

methods, arr iving a t  two figures, 

H i s  f irst method involved a computation of t h e  value of the  timber 

on the Muckleshoot land based on an assmed 1859 average stand of a 3 3 0 0  

f t .  BIJi per  acre valued a t  an assumed valuation f igure  of $1.00 per 1,000 

BM i n  1902 discounted t o  1859 a t  85, To this f igu re  was added an addi- 

t i ona l  15 cents per acre  representing h i s  opinion t h a t  a small portion 

of the land would have been usable f o r  agriculture. This resul ted in 

an average of $2.24 per acre valuation. 

The Commission cannot give much weight t o  t h i s  appra i sd .  The 

record does not contain sufficient evidence upon which t o  base any 

specif ic  estimate of t h e  average stand of timber i n  the Muckleshoot 

t r a c t  on March 8, 1859, Accordingly, Mr.  Crutchfieldfs  estimate of 

lk,300 f t ,  per acre is purexonjecture. Further, h i s  f igure  of $1.00 

per  thousand fee t  EM f o r  an average stmpage value of  timber i n  Vasfiing- 

ton i n  1902 is disuputed by many of the authori t ies  and cannot, i n  any 

event, have any mathematically computable relationship t o  a stumpage 

value f o r  t h e  Muckleshoot t r a c t  timber i n  1859. The hnmission does 

not believe the evidence supports M r ,  Crutchfieldts opinion t h a t  t he  

ag r i cu l tu ra l  value of the Muckleshoot land would have averzged 15 cents  

an acre, 
* 

The opinion of Mr. Crutchfield cannot be given much weight by the  

Commission f o r  the fur ther  reason that his method of evaluation is  not 

i n  accordance with legafly approved stadarcis but ra ther  involves methods 

based on conjecture and speculation, which methods have been spec i f i ca l ly  

rejected by t h e  courts and t h i s  Commission, M r .  Crutchfieldls  method was 



rejected in U. S. v. 13.b0 Acres of Land, etc., 56 F. Supp, 535, i n  which - 
the Court s t a t ed  that,  "The separate valuation of t inber  or  rock attached 

to  land, o r  valuations a r r ived  a t  by a process of multiplying the number 

of cubic f e e t  o r  yards by a given price per unit, a r e  not =roved bases 

f o r  evaluation. " M r .  Crutchfield' s valuation also involved the adding 

of computed timber values t o  a computed agricul tural  value. This method 

of proving separately the values of ~ a r i o u s  uses t o  which the land is 

adapted ard then adding these separate items of value t o  find the value 

of the land was rejected i n  Morton Butler Timber Coo, e t  al-, U* S o ,  

91 Fed. 2d, 884. 

The second method of evaluation used by  M r .  Crutchfield, which i s  

the method urged by c o ~ e l  f o r  claimant, involves a computation of the  

incme which the Muckleshoot Indians could have earned had they been em- 

ployed by t h e  white set'aers rzther  than obbtaining t h e i r  uun subsistence 

from the land which they  occupied. M r .  Crutchfield has assumed tha t  the  

Muckleshoot Indians could have each earned an average of $150 a year o r  

a t o t a l  t r i b a l  incme of $l9,5OO. Capitalizing t h i s  figure a t  6% he has 

computed a value of $325,000, which he says, must have represented the  

value of t he  t r a c t  t o  the Nooksack I r i i ans  since they preferred t o  make 

t h e i r  own subsistence from the l a d  rather  than 'work f o r  the white man, 

*om this f igure he has  deducted lo$, representing the value of the  fisl 

r igh t s  r e t a h e d  by the  Indians. Under th i s  method of coxnputati~n Xr. 

Crutchfield found t h a t  the value of the t r a c t  in 1859 was  $292,SCO, or  :- 

$2.88 per acre. 

W i l e  t h i s  'method appears t o  be based upon assumptions which the Com- 

mission bel ieves a r e  cmple te ly  unjustifiea, it i s  not mcessary t o  burdm 



t h i s  opinion with t h a  since the method i s  en t i r e ly  theore t ica l  and i s  

-ot based upon any judicially accepted method of et-duating land. The 

riduculous resu l t s  which may be achieved by t h i s  method are 2pparent 

from the f a c t  t ha t  M r .  Cnrtcikfield valued the 'land of the Nooksack Tribe 

of Indians, i n  t h e  matter of Docket KO, 46, a t  612.58 pe r  acre  while he 

valued the land in the Muckleshoot t r a c t  a t  $2.88 per  acre, whereas it 

i s  apparent t h a t  the  Muckleshoot t r a c t  .was, i n  fact ,  more valuable land 

than tha t  of the Nooksack Indians. The Commission cannot give weignt 

t o  an opinion on land valuation which i s  based on such a method, 

M r ,  Crutchfield has also multiplied both of h i s  appraisal  f igures 

by a 2.7 factor ,  which, he claims, represents the  amount by which the 

dol la r  has depreciated since 1859 on the basis of the index of wholesale 

pr ices  of the  Bureau of Labor Statist ics.  The law i s  wel l  s e t t l ed  that ,  

" n the absence of provisions f o r .  the payment of  i n t e r e s t  in the ' ju r i s -  

dict ional  act, unless the taking of land was under Congressional author- 

i t y  i n  the  exercise of t h e  United States  sovereign power of eminent 

domain, the payment of ju s t  campensation does not require an  increment 

measured by in t e res t  or ang other standard t o  be added t o  the value a t  

the time of  taking, The Assiniboine Indian T r ibe  v. The United Statas,  

1 a d ,  C1. Ccium. 530 and cases  there&^ cited, The I rd i an  Claims Comis- 

s ion Act (60 Stat ,  lo&) conbins no provision f o r  the payment of in t e re s t ,  

The taking i n  ttris czse was not in the exercise of the pomr  o f  eminent 

domain. The claimant is entit led to recover the f a i r  maxket value of the  

lands a s  of March 8, 18j9, but is  not en t i t led  t o  any incremezt to be 

added t o  the f a i r  ma*et d u e ,  whether such increment be computed a s  

in te res t ,  o r  by rnul t ip ly jq  the f a i r  market v d u e  by a -dollar depreciation 



factor,  o r  by any other means, 

The defendznti s appraiser, Mr. Vern A. Englehorn, h2.s s u h i t t e d  a 

detai led a p p r a i s d  report  containing much m a t e r i d  which has been help- 

fCL t o  the Commission i~ arriving a t  an evaluation of the Euckleshoot 

area. M r .  Englehom has attenpted t o  appraise the  land on the  basis of 

i t s  f a i r  market value in 1859 assuming a hypothetical s e l l e r  and hypo- 

t h e t i c a l  buyer and taking in to  consideretion the  area 's  size, topography, 

access ib i l i ty ,  surrounding sales, population, and factors which would be 

involved i n  i ts  u t i l j  eation fo r  resale  as timber land, However, the  

Commission cannot agree with M r ,  Znglehornl s conclusion that  the Muckle- 

shoot land had only a nominal value not exceeding 810,000,00, or a l i t t l e  

over 9 cents  a n  acre, as of March 8, 1859. 

Both p a r t i e s  a r e  in a g r e a e n t  tha t  the highest 2nd best use f o r  the 

Muckleshoot t r a c t  would have been a s  tiniber land. A. prospective pur- 

chaser of the t r a c t  would have considered maEy factors  affecting t h e  

p r i c e  which he would be willing t o  pay f o r  the timber land. Axong the 

f a c t o r s  t o  have been considered would have been the quality of the 

timber, i t s  density, i ts  accessibi l i ty  t o  both sawnills and markets f o r  

luniber, and the topography of the areah. 

The record c l e a r l y  indicates tha t  the  Muckleshoot t r a c t  lay within 

the heavily fores ted  section betxeen the  Cascade Mountains and Pugtt Sound. 

1 t appears t h a t  a majority of the t r ees  in the area were the d u a b l e  

Douglas f i r  and t h a t  the m a i n i n g  t rees  includzd h d o c k  a& cedar which 

were a l s o  valuabLe for lumbering operations, I n  1859 the Douglas f i r  w a s  

being exported a l l  over the world f o r  use a s  spars on sai l ing ships, Iluch 

lumber w a s  a l s o  exported to  supply the expanding area around Sin Francisco. 



There Js no e v i d c x e  upon which to base any accurate estimate of 

~e average densi ty  of t h e  forests  within the Muckleshoot t r a c t  in terns  

of thousands of board f2et per  acre. M r .  Gannett reported t h a t  King 

County his or ig ina l ly  heavily forested but t h a t  f i r e  o r  the ax had de- 

stroyed l a r g e  areas. B i l e  there i s  evidence t h a t  f i r e s  had destroyed 

some fo res t  land  i n  the Puget Sound area p r io r  t o  1859, it appears t h a t  

the most damaging f i r e s  occurred subsequent t o  the evaluation date, 

The Commission bel ieves tha t  on the evaluation date t h e  forests  within 

the Muckleshoot t r a c t  ==re comparable i n  t h e i r  stand t o  the  average of 

the su r rouk ihg  Puget Sound area, 

Most o f  t h e  Muckleshoot t r a c t  was not immediately accessible t o  the 

many s a ~ m i l l s  which had been constructed in the  Puget Sound area p r io r  t o  

March 8, 1859. There was, i n  1860, orily one m i l l  i n  King County, That 

pill, located. i n  Seat t le ,  could have used some of the timber i n  the 

hestern s e c t i o n  of the  Euckleshoot t r a c t  along t h e  White River, which 

was driveable belov the  mouth of the Green River. Most of the sawmills 

were located in the counties of Kitsap, Jefferson, Pierce and Thurston. 

I n  1859, timber on the Enckleshoot t rac t ,  with the  exception of t h a t  which 

was in the &reme western par t  of the area along the  Mhite River, would 

have been corsidered inaccessible fo r  extensive lumbering operations with 

the crude m e a s  then being employed by timbemen, The evidence discloses 

t h a t  t he  only  timber which was cut  commercially was t ha t  %hi& stood kith- 

i n  a mile to %wo miles inland from salt water o r  a driveable strean, 

b c e ~ t  f o r  tkt  port ion of the  hTnite River belm the  mouth of the Green 

River, t he re  =ere no d r iwab le  s t r e a m  ui th in  the Muckleshoot tract.  



The filuctleshoot tract was close to Seat t le  a d  tht southern portior,  

of Puget Sound  here ships  frcm the  San Francisco area a d  other por t s  

around the world received lumber products f o r '  export. The topography 

of the area was favorable for lmbering operations since o d y  about U.5% 

of the t e r r a i n  is  classified as rough and precipitous. 

After  considering d l  the above factors, a prospective purchaser 

would have been aware that there  was, i n  1859, no irmnediate r d u e  f o r  

mos t  of the timber. A prospective buyer would, however, have recognized 

i t s  potent ia l  value whi& ~qu3.d have to  await the a r r iva l  of the  r a i l -  

mads and the development of adequate overland routes as  well a s  the  

exhaustion of the millions of acres of more accessible and readily markeb 

able timber vfiich lay alorg the shores of Puget Sound. A prospective 

purchaserwould a l so  have considered the existing danger of damage t o  the  

timber from f i r e s  which were causing thousands of dollars in damage t o  

the  FIashington f o r e s t s  every year, A prospective buyer would have been 

aware t h a t  saze of the  t inbe r  along t h e  White River could have been cut 

and f loa ted  I;o t h e  sa- i n  Seattle. A prospective purchaser would 

a l so  have considered t h e  f a c t  that t h e  Muckleshoot t r a c t  was not too 

d i s t an t  frm t h e  waters of the  southern par t  of Puget Sound and uas not, 

therefore, too ranote fm a ready ma&et for  i ts  timber. The Ccrmnission 

believes t h a t  a timberman would, a f t e r  weiglhing a l l  the factors referred 

to above, have been wi l l ing  t o  buy and a s e l l e r  willing to s e l l  the Huckle- 

shoot t r a c t  on March 8, 1859, f o r  a consideration amounting to  85 cents 

ul acre. 

While t h e r e  is no evidence of sales  of cmparable timber t r a c t s  at 

Ir p r i o r  t o  tb e v a l u t i o n  date in t h i s  case, there were sales in 1801, 



1862: and 1863 of t r a c t s  of tj.$~er land to  Pope and. Talbot.- a t  a pr ice  of 

$1.50 pe r  acre. However, these sales  involved t'le choicest  timber land 

not more than a mile t o  a mile and a half  from the  shores of Puget Somd 

and were lccated within the imnediate v i c in i ty  of the m i l l  a t  Port  Gznble. 

The l a t e r  sales  of tiJnber land a t  prices ranging from $ 3 2 5  t o  $6.00 an 

acre occurred 1s t o  40 years subsequent to the evaluation date i n  t h i s  

case and are, therefore, too remote i n  t i n e  t o  be given much weight i n  

consideration of the fair market value of the Muckleshoot t r a c t  i n  1859. 

The record f a i l s  t o  scpport a finding . that  in 1859 the Muckleshoot 

land would have been valuable for  any agricul tural  purposes other than 

the u t i l i z a t i o n  of soze of the land alozg the  r i v e r  val leys fo r  the sub- 

s is tence of se t t l e r s ,  Thus any value of the land f o r  agricul ture  would 

have been nominal. 'Phe land did not possess any kmwn minerals. 

I n  t h e  case of the  Ndoksack Tribe of Indiars v. The ~ n i ' t e d  Sta tes ,  

Docket No. 46, decided t h i s  date, the Comission placed a value o f  65 

cents an acre  on some 80,590 acres of land located in the extrane north- 

western sect ion of t h e  S ta t e  of Washington. However, t h a t  land was more 

remote from a ready market f o r  i ts  timber, the topography of the a rea  was 

considerably more rough and mountainous and white settlement o f  t h e  a rea  

~ 2 s  several  years  behind t h a t  i n  King County i n  areas adjacent t o  the  

~Iuckleshoot t r a c t .  Accordingly, the value of the Muckleshoot t r a c t  on 

March 8, 1859, would have been greater than that  of the  Nooksack land 

on the same date, 

After considering a l l  the evidence in the record, it is the conclu- 

sion of t h e  Comnission t h a t  the 101,620 acres of Nooksack land had an 

average fair ma&et value of eighty-five cents per acre on March 8, 1859, 



o r  $66,377.00. 

. A s  t he  lands were taken by defendant without the pzyment to  the 

Muckleshoot Tribe of any conpensation therefor, the c l a k a n t  i s  e n t i t l e d  

under Clause 4 of Section 2 of the Indian Claims Commission Act to an 

award i n  the  sum of $86,377.00, l e s s  such of fse ts  a s  m y  be allowable 

under t h e  Indian Claims Commission Act. 

m. M. B o l t  
Associate Comnissioner 

We coccur: 

Edgar i3. W i t t  
Chief Commis sioner 

Louis J. O I M a r r  
Associate Coimissioner 




