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OPINION OF TtiS GOPIMISSION -- 
Halt, Associa te  Commissioner, delivered the  opinion of t h e  Commission, 

This c a s e  i s  now before t he  Commission f o r  d e t e n i n a t i o n  of the 

acreage and t he  va lue  thereof i n  1859 o f t h e  t r a c t  of l and  described i n  

Finding of Fac t  No. a. I n  our o r ig ina l  decision f i l e d  May 9, 1955, 

( 3 Ird. C1. C m .  479) we held t ha t  the claimant Nooksack Tribe held 

~r&inal Indian t i t l e  through exclusive occupancy and use in 1859, and 

lonz p r i o r  t he r e to ,  to the  t r a c t  of l m d  &scribed i n  Finding 3-4; t h a t  

sa id  land was t aken  by defendant on Harch 8, 1859, without payment of  . 

CmPensation; and, t h a t  claimant was en t i t l ed  to  recover compensation 



measured by the  value of i t s  i n t e r e s t  in  the l and  a t  t h e  time o f  taking.  

The Commission ordered t ha t  the case proceed f o r  the  purpose of  deter- 

mining t h e  acreage o f s a i d  t r a c t  of land and the  value thereof on March 8, 

1859, l e s s  such p a r t  thereof as nay have been acquired by Nooksack Indians 

subsequent t o  1859, if any. 

Further hearings were held before t h e  Conmission on these  issues  

on May 9, 1956, and September 23, 1957. However, no f i r t h e r  evidence 

was  offered with respect t o  any land within  the described t r a c t  having 

been acquired by Nooksack Indians, so the  e n t i r e  acrea.ge of  t h e  t r a c t  

i s  now t o  be valued a s  of 1859 f o r  the purpose o f  detenriining the  a ~ o u n t  

of compensation claimant t r i b e  is e n t i t l e d  t o  recover. Determinations 

with respect  to offsets  w i l l  be made following fu r the r  proceedings on 

t h a t  issue.  

The p a r t i e s  a r e  now in agreement t h a t  t h e  Nooksack t r a c t  contained 

80,500 acres  of lard ,  

Claimant contends t h a t  since there  was "no p r a c t i c a l  market" f o r  

the  lands  i n  1859, t h e  amount 2% is  e n t i t l e d  t o  recover should be based 

upon t h e  subsistence value of the lands t o  claimant i n  185'9, f ixed by 

claimant a t  $1,012,~00.00, C l a i ~ a n t  a l s o  contends t h i s  amount should b e  

increased 2,7 times to $2,733,7~0.00 because of t h e  decrease i n  the  d u e  

of the  d o l l a r  between 1859 and the  present. 

Defendant contends t h a t  Nooksack lard had a fair market value in 

1859 of $5,000.00, o r  approxinately six cents per  acre. 

The evidence, as outl ined i n  our findings of  fact, discloses t h a t  

the Nooksack t r a c t  i s  located i n  t h e  northwestern corner of t h e  S t a t e  o f  



Washington, a few miles south of the  Canadim border and approxixately 

9 miles inland f ron t h e  waters of Puget Sound. The t r a c t  i s  approxi- 

mately hS% rough, nolmtainous l and  comprising t h e  f o o t h i l l s  of  t h e  

Cascade Mountains and the  S m r s  Nountains. The t r a c t  i s  vatered by t he  

Nooksack River, whose bed and gravel b a r s  account f o r  approximately 8.L% 

of t h e  area ,  The remainder of t he  t r a c t  i s  l e v e l  t o  sloping land. The 

cl imate is  moderate and there  i s  an abundance of  r a i n f a l l .  

I n  1859 the  t r a c t  l a y  within the County of >hatcorn, i n  t h e  Terri-  

t o r y  o f  Washington. There was v i r t u a l l y  no white population i n  t h e  

area,  t h e  1860 census showing a population of 352 f o r t h e  e n t i r e  County 

o f  khatcom, which a t  t h a t  time included the  a r e a  now divided i n t o  

Whatcan, Skagi t  and San Juan counties. There were no ra i l roads  i n  the  

a r e a  and t h e  fek- overland roads in t h e  12ashington Ter r i to ry  l a y  t o  the  

south  of  t he  Eooksack t rac t .  I n  1859 v i r t u a l l y  all t ranspor ta t ion wzs 

-pan water, 

The Nooksack t r a c t  has located within a band of heavy t i a b e r  which 

covered v i r t u a l l y  t h e  e n t i r e  a rea  west o f t h e  Cascade Nountains, The 

valuable  Douglas fir fonned about 7/8ths of the  fo res t s '  growth, while 

t h e  remaining t r e e s  included henlock ard cedar. While t h e  Nooksack 

t r a c t  contained some fert72e r i v e r  bottom land, much of it xas subject  

t o  f looding and t h e  cos t  of clearing the  heavy timber made the  land 

p r a c t i c z l l y  va lue less  for any agr icu l tu ra l  purposes other than t o  pro- 

v i d e  subsis tence t o  individual se t t l e r s .  There were no minerals x i t h i n  

t h e  t r a c t .  

%-me t h e r e  is no dispute a s  to t h e  acreage involved, the question 

m w  before us i s  'he deteminat ion of the  value of the Nooksack t r a c t  



on March 8, 1859, The t2st f o r  valuation of l a d  is t h e  f a i r  "arket 

value.. of t he  land. As t h e  Supreme Court s t a t e d  i n  Nex Yo& v. Sage, - 
239 U. S. 57, 60 L. Ed. 143, ". . . what t h e  owner i s  e n t i t l e d  t o  is  t h e  

value of the property taken, a d  t h a t  means what it f a i r l y  may be believed. 

t h a t  a .. purchaser i n  f a i r  market conditions would have given f o r  it.. . . . II 
Both p a r t i e s  i n  this proceeding agree t h a t  t he r e  w a s  no "actual  

markettt f o r  t h e  Nooksack a rea  i n  1859, The evidence ind ica tes  t h a t  

the re  were no s a l e s  of l a rge  t r a c t s  of land i n  t h e  general area in -  

volved-at  a da te  on o r  p r i o r  t o  t h e  valuation date  herein  involved. I n  

t h e  absence of evidence of ac tua l  market value, i n  t he  sense of t r i l l i ng  

bqers and w i l l i ng  s e l l e r s ,  r e so r t  must be had t o  other  data  which would 

have been considered by a hypothetical  buyer and s e l l e r  i n  dealing wi th  

the land i n  question in 1859. The pr inciples  and fac tors  which a r e  t o  

be taken i n t o  consideration i n  such cases were s m a r i z e d  by the  Court 

of  Claims i n  Otoe a d  Piissouria Tribe of I n d i a ~ s  v, The United S t a t e s  

of America, 131 C. C l s .  593. The Court s t a t ed  a t  page 633 t h a t  t h e  

fac tors  t o  be  considered in t he  absence of evidence of "market valr?en 

included Itthe na tu r a l  resources of the  land ceded, including i ts climate,  

vegetation, including timber, game and wi ld l i fe ,  m i ~ r a l  resources and 

whether they a r e  of economic vzlue a t  t h e  time of cession o r  merely of 

po t en t i a l  value, k ~ t e r  poxer, i t s  then o r  potent ia l  use, markets and t rans -  

Por ta t ion  -- considering the ready markets a t  t h a t  time and L?e p o t e ~ t i a l  

marllet. 

With t h i s  b r i e f  s ta temed of the methods of evaluating land, l e t  us  

examine the a p p r a i s d s  of the expert witnesses of t h e  part ies.  The claim- 

a n t ' s  expert,  M r .  James A, Catchf ie ld ,  valued the t r a c t  by two methods, 



a r r i v i %  a t  two figures.  

H i s  f irst  method involved a computation of  the v d u e  of the  timber 

on t he  Nooksack land based on an assumed 1859 avzrage stand of  a ,000  

f t .  Dl per  acre  valued a t  an assmed valuation f i gu re  of $1,00 per 

1,000 BX i n  1900 discounted t o  1859 a t  8%. To t h i s  f igure  was added an 

add i t iona l  25 cents  pe r  acre representing h i s  opinion t h a t  10% of the 

land would have been usable for agr icul ture  and have been valued a t  

$2.50 per  a c r e  ne t  of t h e  value of t h e  timber. 

The Commission cannot give nuch weight t o  t h i s  appraisal .  The 

record does not contain suff ic ient  evidence upon which t o  base any 

spec i f i c  est imate of t h e  average stand of timber in the  Nooksack t r a c t  

on March 8, 1859. Accordingly, Wr. Crutchfield 's  est imate of &000 

ft. pe r  ac re  i s  pure conjecture. Further, h i s  f igure of $1.00 per  . 
thousand f e e t  BK f o r  an average stumpage value of t b b e r  i n  Washington 

i n  1900 i s  disputed by many of the au thor i t i es  and cannot, i n  any event, 

have any matheinatically conputable re la t ionship  t o  a stmpage value f o r  

t he  Nooksack t r a c t  t i x b e r  i n  1859. The Commission does m t  believe the  

evidence supports  Mr. Crutchfield's opinion t h a t  lo$ of the  Nooksack 

l and  would have had a value of $2.50 per  acre  i n  addi t ion t o  the  value 

of t h e  timber. 

The opinion of Mr. Crutchfield cannot be given much weight by t h e  

Commission f o r  t he  fu r ther  reason that  h i s  method o f  evaluation i s  m t  

i n  accordance with legaf ly  approved s tmdards  but  r a t h e r  involves methods 

based on conjecture  and speculation, which methods have been spec i f i c a l l y  

re jec ted  by t h e  c o u r t s  and t h i s  Cammission, M r .  Crutchfield 's  method %as 

re jec ted  i n  U, S ,  v. 13.Lo Acres o f  Land, etc., 56 F. Supp. 53s9 i n  - 



which the Court stated that ,  'Tine separate valuation of timber o r  rock 

attached t o  land, or  valuations arrived rt  by a process of multiplying 

the number o f  cubic f e e t  or . yards-. by a given p r i ce  per  unit, are  not 

approved bases f o r  evaluation. 1' Er, rutchfield.: s valtration also in- 

volved the adding of computsd timber values t o  a coinputed agricul tural  

value. This method of proving se7aratkly the values of various uses to  

which the land i s  adaptec! and then adding these separate items of value 

to f i n d  the  value of the  larid kias rejected i n  Morton Butler Timber Co., 

e t  a 1  v. G., 91 F. 2d, 884. * 9 

The second method of evaluation used by M r .  Crutchfield, which is  

the method urged by counsel f o r  claimant, involves a computation of the  

income which the  Nooksack Indians could have earned had they been em- 

ployed by the white s e t t l e r s  rather  than obtaining t h e i r  own subsistence 

from the land vhich they occupied,. Mr.. Crutchfield has assumed that t h e  

Nooksack Indians could have each earned an average of $150 a year o r  a 

t o t a l  t r i b a l  income of $67,500~ Capitalizizg t h i s  figure a t  6% he has 

computed a value of $1,125,000, which he says, must have represented the  

value of the  t r a c t  t o  -the Nooksack Indians since they preferred t o  make 

t h e i r  own subsistence from the l a d  rather than wo* f o r  the white man. 

From t h i s  f igure  he has deducted 1~$, representing the value of the f i sh-  

ing r i g h t s  retained by the Indians. Under t h i s  method of  computation 

Mr. Crutchfield found that the value of the t r a c t  i r ?  1859 was $1,012,500, 

o r  about $12.58 pe r  acre, 

While t h i s  method appears t o  be based upon assumptions which the 

Commission believes a re  cmpletely unjustified, i t  i s  not necessary t o  

burden t h i s  opinion with thsx since the met3od is ent i re ly  theoretical 



.' L . 
and i s  not  based upon a q -  j ~ d i c i a l l y  accepted method of evaluating land,  

"he Commission cannot givs weight t o  ul opinion on valuat ion which i s  

based on such a methodo 

M r .  Crutchfield has a lso  rnultipl5.e.j. both of h i s  appra i sa l  f i g u r e s  

by a 2,7 fac tor ,  whizh, he c l a k s ,  represents the mount by which the  

do l l a r  has  depreciated since 1659 on the ba s i s  of t h e  index of wholesale 

p r i ce s  of t h e  Bureau of Labor S t a t i s t i c s .  The l a w  is  wel l  s e t t l e d  tha t ,  

i n  t he  absence of provisions f o r  t he  payment of i n t e r e s t  i n  the ju r i s -  

d i c t i ona l  act ,  unless the  taking of  land vas under Congressional auth- 

i t y  i n  t he  exercise of the United Sta tes  sovereign power of  eminent do- 

main, t he  payment of j u s t  compensation does not require an i nc rmen t  

measured by i n t e r e s t  o r  aqy o ther  standard t o  be added t o  t h e  value a t  

the  time of taking, The Bssiniboine Indian Tribe v. The United S t a t e s ,  

1 I.C.C. 530 and cases  therein  c i ted,  The Indian Claims Commission Act 

'60 Stat .  10b9) contains no provision f o r  the payment o f  in te res t ,  The 

taking i n  t h i s  case was not i n  t h e  exercise of the power of eminent do- 

main. The claimant i s  en t i t l ed  t o  recover the  f a i r  market value of t h e  

lands  as of Karch 8, 1859, but  is not  en t i t l ed  to  any increment t o  be  

added t o  t he  f a i r  na&et  value, whether such increment be computed as 

i n t e r e s t ,  o r  by r n u l t i ~ l y i n g  the  fair ma&& value by a do l l a r  deprecia t ion 

fac tor ,  o r  by any other  meas ,  

The defendant ' s  appraiser, N r .  Vern A.  Znglehorn, h s  submitted a 

de t a i l ed  appra i sa l  repor t  eontrLdng mnch material which has been he lp fu l  

to t h e  C~mmission i n  arriving a t  an e ~ l u a t i o n  of the  Nooksack area. 

H r .  Englehorn has a t t e ~ ; ~ ~ t e d  t o  appraise t he  land on t he  basis  of i t s  f a i r  . 



surrowdicg sales, population, and factors  kihich would be involved i n  

i t s  u t i l i za t ion  f o r  r e sa l e  a s  timber land, However, the Comission 

cannot agree with Er, Znglehorn's conclusion t h a t  the Nooksack land 

had orily a nominal value not exceeding $S,000, o r  a l i t t l e  over 6 cents  

an acre, a s  of  Xarch 8, 1859. 

Both pa r t i e s  are  i n  agreenent t h a t  the  highest and bes t  use fo r  

the  Nooksack t r a c t  would have been a s  timber land* A prospective pur- 

chaser of the  t r a c t  would have considered many fac tors  affect ing the  

pr ice  which he would be wil l ing t o  pay f o r  the tirriber land, Among t h e  

fac tors  to  have been considered would have been the qual i ty  of the 

timber, i ts  density, i t s  access ib i l i ty  to  both saw m i l l s  and maxkets 

f o r  lumber, and the topography of t h e  area, 

The record c l ea r ly  indicates tha t  t he  Kooksack t r a c t  lay within 

the  heavily forested. sect ion between the Cascade Nountains and Puget 

Sound. It appears t h a t  approximately 90% of the t r ees  i n  t h e  area 

were the valuable Douglas f i r  and tha t  the  remaining 10% included hem- 

lock and cedar t r e e s  which were a l so  valuable f o r  lumbering operations. 

I n  1859 the Douglas fir was being exported a l l  over t h e  world for use 

a s  spars  on s a i l i n g  ships, Much lumber xas also exported t o  supply t h e  

expanding area a n u n d  San Franciscoe 

There i s  m evidence upon which t o  base any accurate estimate of  

the average density of the forests  within the Nooksack t r a c t  i n  terns 

of thousands of board f e e t  per acre. A survey conducted by M r .  Renrg 

Cannett i n  1899 revealed an average stand of 3,000 ft. EM per  acre 

average fo r  the  e n t i r e  County of Trjhatcon. liowever, M r ,  Gannett reported 

t h a t  Whatcon County was  original ly  very heavily timSered and that  i t s  



fores ts  were probabpj as dense as  those o f any other comty i n  the 

s ta te ,  but t h a t  f i r e  had destroyed large areas. 1.3ile there is  evi- 

dence t h a t  f i r e s  had dsstmyed some forest  land i n  the Puget Sound area  

pr ior  to  1859, it agpears t h a t  the most damaging f i r e s  occurred sub- 

sequent t o  the evaluation date. The Coxmission believes tha t  on the  

evaluation date the fores ts  within the  Kooksack t r a c t  were comparable 

i n  the i r  stand t o  the average of the  surrounding Puget Sound area. 

The Nooksack t r a c t  was not  immediately accessible t o  the many 

saw m i l l s  which had been constructed i n  the  Puget Sound area pr ior  to 

Earch 8, 1859. Most of the m i l l s  were located i n  the  southern portion 

of the  Sound i n  the counties of Kitsap, Jefferson, Pierce and Thurston. 

The closest  mill t o  the Nookszck t r a c t  was a t  Bellingham Bay, 15 miles 

from the  Nooksack area, but tha t  m i l l  had a very limited output, it 

being reported t h a t  t he  water power fa i led  during the summer and its 

market was l imi ted  t o  supplying the small se t t lenent  a t  Mhatcom, 

Bellingham Bay. I n  1859, timber on the Nooksack t r a c t  would have been 

considered inaccessible for  extensive lumbering operations with the 

crude means then being employed by timbermen.. The evidence discloses 

t h a t  the only timber &ich w a s  cut c o m e x i a l l y  w a s  that  which stood 

within a mile t o  two miles ir;Land from s a l t  water o r  a driveable strean. 

The Nooksack t r a c t  was located 9 miles,  a t  the  closest  poh t ,  frm s a l t  

uater, and t h e  Nooksack Ever ,  &ich flowed through the t rzct ,  was not 

driveable a t  t h a t  time due t o  extensivs log jams. 

The ships  from t h e  Sari Francisco area and other ports around the 

world cal led a t  t h e  por ts  in  the portion of the Sound %here 

there was a concentration of saK m i l l s  producing the products fo r  



export,  There vas no evidence thz t  aRy products from the  n i l 1  a t  Bel l ing-  

ham Bay were exported, Bccordingly, it appears t h a t  t h e  Nooksack a r e a  

was qu i te  reincte f r o m  the ready market f o r  i ts  timber, 

The topography of t h e  a rea  would h v e  added. considerably t o  t h e  

expense o f  c u t t i r g  t h e  timber since approximately hS$ of  the  t e r r a i n  

i s  c l a s s i f i ed  a s  rough and m o ~ t a i n o u s ,  However, a prospective pur- 

'chaser would. hzive been aware of the  p o s s i b i l i t y  of c lear ing t h e  log  

jams i n  the  Nooksack X v e r  and being able  t o  u t i l i z e  it f o r  transpor- 

t a t i o n  t o  a saw m i l l  located within o r  near  t h e  area. 

Af te r  considering a l l  the  above fac tors ,  a prospective purchaser 

would have been aviare t ha t  there was, in 1859, no m e d i a t e  value f o r  

t he  timber, A prospective buyer would, however, have recognized i ts 

po t en t i a l  v2lue, which would have t o  await t h e  a r r i v a l  of the r a i l r o a d  

and t h e  c lea r ing  of the log jams i n  the  Kooksack River t o  furnish 

adequate means of transportat ion a s  wel l  a s  the  exhaustion of the  m i l -  

l i o n s  of  acres  of more accessible and read i ly  marketable timber which 

lay t o  t h e  south along the  shores of &get Sound, A prospective pur- 

chaser would a l so  h v e  considered t he  ex i s t ing  dangerof dmage to t h e  

t imber from f i r e s  1iJhich were causing thousands o f  do l l a r s  i n  damage t o  

t h e  Washington fo r e s t s  every year. However, the  Commission believes t h a t  

a timberman would, a f t o r  weighing a l l  of t h e  f a c t o r s  referred t o  above, 

have been w i l l i n g  to buy and a s e l l e r  v i l l i n g  t o  s e l l  t he  Nooksack t r a c t  

on March 8, 1859, for a consideration ariiounting t o  65 cents an acre. 

Xhile the re  i s  no evidence of s a l e s  of comparable timber t r a c t s  

a t  o r  p r i o r  t o  t h e  e\-aluation date i n  t h i s  case, there  were sa les  i n  

1851, 1862, and 1863 of t r a c t s  of timber l a rd  t o  Pope and Talbot a t  a 



pr i ce  o f  $1,50 per  acre, Eioxever, these  s a l e s  involved the choicest  

timber land not more than  a mile  t o  a mile  and a half  f rox t h e  shores 

of Puget Somd and were located within the  i rn~edia te  v i c i n i t y  of the 

m i l l  a t  Por t  Ganble, The l a t z r  s a l e s  of timber land a t  p r ices  rznging 

f ron $3.15 t o  $6.00 an a c r e  occurred 15 t o  LO years  subsequent t o  t h e  

evaluation date i n  t h i s  case  and are,  thsrefore,  too renote i n  time to 

be given much welgfit in consideration of t h s  f a i r  market value of the  

Nooksack t r a c t  i n  1859. Likewise, evidence of s a l e s  of m a l l  t r a c t s  

of  improved r e a l t y  i n  the  a rea  has l i t t l e  re la t ionship  t o  an evaluation 

of some 80,000 acres  o f  r a w  land involved i n  t h i s  case, 

I n  Alcea Band of Tillamooks, e t  a l e ,  v, The United S ta tes ,  115 C. 

C l s .  L63, the Court of Claims found t h a t  four t r a c t s  of  land, r a ~ g i n g  

i n  s i z e  from 433,150 acres  t o  1,152,.h10 acres,  located i n  northwestern 

Oregon had a value, as of Novenber 9, 1655, of $1.20 p e r  acre. The land 

i n  t h e  Tillamook case was a l so  located i n  the r i ch  Douglas fir region 

of  t h e  Pac i f i c  Northwest. However, as t h e  expert appraiser f o r  the claim- 

a n t  recognized, t h i s  kind was located i n  a more highly de- eloped arez. 

>!r, Crutchf ie ld  t e s t i f i e d  on d i r e c t  e x a x i ~ a t i o n  a s  f ollok-s: 

Q. And r i g h t  a t  t h a t  point  you might dist inguish the problen 
i n  the  Nooksack area  from t h a t  which you know t o  ex i s t  i n  t he  
Tillarnook area?  

A. Yes, I read. t h e  Court's repor t  of t h a t  case, and i n  the 
TiUamook a r ea  of course the i r r i ga t i on  ares  had been very 
extensively  s e t t f  ed before the  Fuget Sound a rea  had, and the  
record ind ica ted  there  t h a t  there  was qui te  a considsrable 
white s e t t l m e n t ,  t ha t  lumber wzs actual ly  being exported from 
those  lands,  transportat ion f a c i l i t i e s  had been well  developed 

t h e  l ands  were, a t  l e a s t  i n  part ,  incorporated x i t h in  a 
regular  market cm~;1w~ity, I n  some of the lands in western 
Fiashington I think vast same thing might be argued, but  i n  t he  
case  i n  po in t  it probably could not, 



Q. You mesc ir, the hTooksack case? 

A .  I n  t he  Nooksack case, yes, Yhite settlemerrt the re  s a s  
ex t rme ly  l i i i t e d  a t  t h e  time, there  were 2 couple of squa t te r s  
and no more. ( ~ r a x s .  pp. 11, 12, Hearing a t  Bi l l ings ,  Kontana, 
Fay 9, 10, 1955). 

The record f a i l s  to  support a finding t h a t  i n  1859 t h e  Mooksack land 

would have been valuable f o r  any ag r i cu l t u r a l  purposes o ther  than the  

u t i l i z a t i o n  of sone of the  r i v e r  bottom l a d  by s e t t l e r s  f o r  suSsistence 

purposes. Thus any value of  t h e  land for  agr icu l twe  r;ould have been 

nominal. The l and  d id  not possess any known minerals. 

Af te r  considering a l l  the  evidence i n  t h e  record, it i s  the  con- 

clusion of the  Connission t h a t  the 80,590 acres  of Nooksack land had an 

average f a i r  market value of sixty-five cents  p e r  acre  on Karch 8, 1859, 

A s  t h e  lands were taken by deferidant without t h e  payment t o  t h e  

3ksack Tribe of any ca;npensation therefor,  t h e  claimant is  e n t i t l e d  

under c iause  4 of Sec t ion  2 of t h e  Indian Claims domiss ion Act t o  an 

award i n  the  sun of $52,383.50, l e s s  such o f f s e t s  a s  nay be a l lohable  

under t he  Indian Claims Commission Act. 

tth* M e  Holt 
Associate Commissioner 

!-ie concur: 

Xdgar E. >?itt 
Chief Cor i i s s ioner  

Louis J. OIMarr 
Associate Ccininissioner 




