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OPINION OF TIE COXbIISSION 

N i t t ,  Chief C o d s s i o n e r ,  del ivered the  Opinion of the  Commission. 

Dockets Kos. 1%-A and 251 were consolidated as each presents  iden- 

t i c a l  claims involving the  &Lani Indizn reservat ion i n  Kansas and. t h e  

co-mutation of t r i b a l  annuit ies under t h e  t r e a t y  of June 5 ,  1854, 10 

Stat. 1073. 

The p e t i t i o n e r s  i n  Docket No. 251 are  de sce~dan t s  of those Xiaxi 

who moved t o  Kansas a f t e r  the  t r e a t y  of Noveiober 28, 1840, 7 S t a t .  582, 



and who noii res ide  in O~lahoni .  Tney cl2.k they a re  the  only  I-;iz~z 

whose ancestors  acc;ir2red an i n t e r e s t  i n  the  Kmsas reservat ion,  %nd 

t h a t  t h e  ?-2~a15 Indians of Indiana were not en t i t l ed  t o  pa r t i c ipa t e  i n  

t r i b a l  a s s e t s  z f t e r  1846 except a s  specified i n  the P e a t y  of June 5, 

1854, 10 S ta t .  1093, and except f o r  ce r tz in  individuals tiho were en- 

t i t l e d  t o  drzw a propartionate share of t h e  t r i S a l  annui t ies  i n  

Indiana m d e r  t h e  t r e a t i e s  of November 6, 1838, 7 Sta t .  569 and 

Novenber 23, 1840, supra, The pet i t ioners  i n  Dxket  124-A a r e  those  

y b i ~ i ~  whose ancestors renained i n  h d i m a  then the t r i b e  migrated t o  

Kansas i n  1546, and include descendants of b l i a z f ~  Indians who went t o  

Kansas and l a t e r  returned t o  hdiana.  "hey asser t  they are  pa r t  of 

t he  H i z z  t r i b e  and e n t i t l e d  t o  share i n  i t s  assets ,  

Both p e t i t i o n e r s  c l a i n  t ha t  t h e  Kansas reservation contained few- 

e r  a c r e s  than were promised the  t r i b e  ard tha t  they a r e  e n t i t l e d  t o  

recover f o r  t h i s  shmtaze;  and t h a t  the  consideration paid f o r  t h a t  

por t ion  of  t he  r e s e m t i o n  c eded i n  1854 was unconscionable. It i s  

claimed that t h e  c o r n t a t i o n  of t r i b a l  annuities i n  1854 w a s  unfa i r ,  

and t h a t  defendant should be charged with i n t e r e s t  upon funds d iver t -  

ed from t h e  t r i b a l  - m i t i e s  . and upon the  value of ce r ta in  Kansas 

r e se rva t i on  lad wrongfully a l lo t t ed  t o  n o n - 1 5 ~  persons. 

The defendant does not controvert the r ight  of e i the r  p e t i t i o n e r  

t o  i n s t i t u t e  t h e s e  actions and does not par t ic ipate  i n  the membership 

d i spu te  between pe t i t ioners .  It i s  agreed that  the  Kansas reservat ion 

assigned t h e  K i d  t r i 5 e  i n  1840 contained 324,796.88 acres; t h a t  t h e  

t r i b e  r e t a i n e d  70,638.54 acres i n  1554 and ceded 254,158.34 acres  t o  

t h e  United S t a t e s .  



The i s sues  preszzted a t  t h i s  t i n e  m y  b e  sa id  t o  be: (1) Did 

t h e  YLarL Indians r e s id ing  i n  Iridiana a f t e r  1846 have ul i n t e r e s t  i n  

t h e  Kansas land; (2) :?as t h e  consideration paid i n  comuta t ion  d a- 

n u i t i e s  uoconscion&lz; (3) I&;,- the  pe t i t ioners  recover i n t e r e s t  on 

p r inc ipa l  suns refuncled t o  t h e n  on %rch3,1891, 26 S ta t .  1000. on ac- 

count of al lotments and p a p e n t s  granted t o  spurious o r  unqualified 

K i d  Indians; ( & ) h e  pe t i t ioners  en t i t l ed  t o  recover because of a 

shortage of acres  in t he  Kvlsas reservation, and, (5) Was tine con- 

s i d i r a t i o n  paid f o r  t h e  acreage ceded t o  the  United S t a t e s  i n  1854 

unconscionable? 

Ownership of t he  Kansas Reservation 

We shall first consider what, if ar,y, i n t e r e s t  t h e  pet i t ioners  i n  

Docket No. 124-A acqu5.red i n  t h e  Kulsas land. 

It is evident that t h e  t r i b a l  un i t  with i t s  inherent  power and 

a u t h o r i t y  moved t o  K=sas i n  1846, al thoughAts rzembership i s  not 

known. An a d d i t i o h a l  61 individuals migrated i n  1648, leavirg  

about 100 35ami Indians then i n  Indiana. Upon the  t r i b e  suffering 

a heavy n m e r i c z l  loss due t o  i l l ne s s ,  many individuals r e t u m d  t o  

Indiana, and these ,  together with those who had remainsd i n  that  s t&e  

toBaled 302 i n  1854 as coinpared t o  248 who then resided i n  Kansas. 

According t o .  the l/iiwA t r e a t i e s  of 1838 a d  1840 and t he  represen- 

t a t i o n s  of  t h e  tr ibal  delegation i n  Xashington during 1854, only tn ree  

fauiiles had t r i b d  pzmiss ion  t o  r e m i n  i n  Indiana a f t e r  t he  t r i b e  mov- 

ed t o  Kansas. These were the family of Chief John B. Richardviile, 

whose l iealth p roh ib i ted  him from enba~king upon the  western journey, 



t h e  f d l y  of Chief F r z i c i s  Godfroy who was then deceased and whose 

proper ty  cocld cot be sold mtil  h i s  youngest c h i l d  reached the  aze 

of 21 y e a r s ,  and 1.k-shing-go-ne-sia and h i s  brothers .  Kor does i t  

appear t h a t  t h i s  se3zzyxtion ~ r a s  interded t o  be serzanent .  It was a 

t r i b a l  custom t o  award lzqd grants  t o  rim-bers f o r  n e r i t o r i o u s  servic-  

es rendered t o  t h e  t r i b e .  These %rants were o r d i n a r i l y  quickly con- 

ve r ted  i n t o  cash f o r  wider d i s t r ibu t ion  by t h e  grantees ,  and both 

Richardv i l l e  and GodTroy had recieved t i t l e  t o  a nurnSer of acres  i n  

t h i s  1112nner. The t r e a t y  comnissioner's r e p o r t s  and t h e  t r e a t y  t ems 

c l e a r l y  imply t h e  departure of the  Richardvil le  and Godf roy h i l i e s -  

awaited only t h e  deat;? of Richardvil le  which occurred i n  1841, t h e  

maturity of t h e  Godfroy children and t h e  s a l s  of t h e i r  respect ive  

lands.  The 1840 t r e a t y  provided t h a t  t h e  r e s e r v a t i o n  s e t  as ide  i n  

1838 for f4a-to-sin-izls band should be patented i n  t r u s t  t o  h i s  son, 

hie-shing-go-ne-sia, and the  t r e a t y  cormissioner ' s repor t  s t a t e d  t h a t  

some of  t h e  1-la-to-sin-ia band ~ L g h t  re& upon t h i s  reservation,  but  

t h a t  t h e i r  even tua l  rernovaltras t o  occur, we think,  i s  a l o g i c a l  con- 

c l u s i o n  t o  be drawn f r o m  the f a c t  t h a t  no provisionkos made Por pay- 

ment of t r i b a l  a n n u i t i e s  t o  them i n  Indiana a f t e r  t h e  t r i b e  moved t o  

Kansas. 

S i n c e  t h e  1g40 t rea tysrpress ly  com.i.tted t h e  t r i b e  t o  move f r o n  

I n d i m t o  Kznsas, t h o s e  n~mbers refusing t o  acconpany it and who d i d  

not have t h e  t r i b e f  s consent t o  remain i n  IndFanz, and those who nov- 

ed wi th  the  t r i b a l  unit t o  Kanszs Sut l a t e r  returned t o  the S t a t e  of 

Indian, s e p a r a t i n g  thenselves from thf:  t r i b e ,  and having no f u r t h e r  

p a r t i c i p a t i o n  i n  the  t r i b a l  consultations of t r a n s a c t i o r s ,  cus t ,  we 



th ink,  be held i n  accordance with previous decisions of th i s  C0,ds-  

s ion,  t o  have d e l i j e r a t e l y  severed t h e i r  t r i b a l  relat ionship and t o  

have l o s t  t he  accori9anying r i g h t  of pa r t i c ipa t i on  i n  t r i b a l  asse t s .  

P r a i r i e  Band of Potmatomi I r x l i a ~ s  vs. United S t a t e s ,  Docket 1 5 4 ,  e t  

al. , 4 1 . C  .C. 473. Ris group a l so  included those 34 persons ~ h o  Con- 

g r e s s  by Jo in t  resolut ions  di rected be paid a proportionate shzre  of 

t h e  f Y z ~ i  amuitg fcr,ds, but who were not rocogr.ized by the t r i b e  i n  

Kansas o r  by the  K i d  Indians i n  Indiana as b e i ~ g  Himxi Indians and 

e n t i t l e d  t o  par t i c ipa te ,  Tne record ind ica tes  tha t  a l l  of the  P I i a ~ i  

Indians  i n  Indiana subsequently united,  and t h a t  they have conducted 

themselves as a u n i t ,  and as independent of t h e  t r i b a l  entity. 

This separat ion of the  Indiana Iliami from the  t r i b e  and the  

terminat ion of t h e i r  i n t e r e s t  i n  the  t r i b a l  land i n  Kansrs seem 

t o  have been recognized and acq-aiesced i n  by both the I-Eaizi i n  

Indiana and t he  Hi.& i n  Kansas a t  t he  t b . e  of the  negotiations ir, 

1854 which terrilinated i n  the  t r e a t y  of t h a t  year. The FAazi t r i b e  

and those  Riami Indians having t r i b a l  consent t o  l ive  i n  Indiana had 

each complained t h a t  the  t r i b a l  annui t ies  were being paid t o  persons 

who were no t  e n t i t l e d  thereto.  Five headmen of the  Indiana group ca%e 

tc Washington i n  P'ay, 1854, t o  discuss t h i s  mztter  with the C o d s s i o n -  

e r  of Ind ian  Affairs, and t o  meet with and discuss it with  a delegat ion 

of t h e  Kansas P I i a n i  o r  the Western KamAn as they were czlled which 



was then i n  Washington 2nd scthorized t o   egot ti ate a cession of t h e  

Kansas land. Under t h e  s u p r v i s i o n  of t he  Comissioner of Indiar. 

Affai rs  and these representatives of t h e  Indiar;gro!ip, a l i s t  of 

302 persons as  representative of a l l  those of I I i d  blood res id ing  

i n  Indiana and eri t i t led t o  par t i c ipa te  i n  t r i b a l  annui t ies  w a s  pre- 

pared a d  at tached t o  the  t r e a t y  of June 5, 1854, When it was sub- 

mitted t o  the  Senate f o r  r a t i f i c a t i on .  Pe t i t ioners  i n  Docket 124-A 

deny t h a t  they a re  bound by t h i s  t rea ty ,  asse r t ing  t h a t  t he  I 3 a n i  

Indians i n  Indiana never approved, agreed t o ,  o r  authorized t h e  ex- 

ecution of it, although they accepted t he  attached l i s t  a s  cor rec t  

and received t h e i r  share of t he  comuted funds according t o  t h a t  l ist .  

We th ink  they e r r  i n  contending t 3 i s  t r e a t y  wzs not binding on them, 

f o r  it was executed by an authorized representation of the P Y m i  

r i b a l  un i t  and i f  pet i t ioners  i n  Docket 1 2 4 4  were a par t  of t h a t  

un i t ,  as t h e y  a l lege,  they were necessar i ly  bound thereby. 

It is qu i t e  c lea r ,  however, t h a t  t h e  Indiana res idents  approved 

and par t i c ipa ted  i n  t h i s  t r e a t y  e n t i r e l y  2s a separate and d i s t i n c t  

u n i t  apzr t  from t h e  Ydami t r ibe .  The preamble (Pet. Ex. 36, p. 175, 

D k t .  251) t o  t h e  1854 t r ea ty  s e t s  out a s  the  negotiat ing p a r t i e s  t h e  

Commissioner of I nd iv l  Affairs representing the  United Sta tes ,  and 

f i v e  duly  authorized delegates r e p r e s e n t i ~ g  the EL& t r i b e  i n  

Kanszs. There a r e  then l i s t e d  f i v e  add i t i on2  persons +iho a re  de- 

sc r ibed  a s  nFiarni Indians, res idents  of the State of hciiana, be- 

i n g  present,  and assenting,  approving, a g r e e i ~ z  t o  and c o n f i d n g  

s a id  a r t i c l e s  of agreement arid convention. 



The f i r s t  three  a r t i c l e s  provide f o r  the cession of t h e  Kansas 

land; reserve 70,&0 x r e s  oZ it, acd specify i ts  fu ture  disposit ion;  

s e t  out t h e  considerztioii and rimer of p a p e n t  agreed upon and spec- 

i f i c a l l y  provide t ha t  no prt or" the money p q a b l e  mcier t h a t  a r t i c l e  

of t h e  t r e a t y  o r  a i s i r ~ g  i n  event oî  t h e  sxbsevent  s a l e  of m y  of the  

reserved land should eyer be paid the Inc5ana Kani; limit the  a l lo t -  

ments provided for  t o  I Y z z i  Indians "now residing on sa id  landsn. The 

4th,  5th, and 6th a r t i c l e s  deal  with t he  comutation of annuit ies.  A s  

t he  t r e a t y w a s  worded when or ig ina l ly  executed, Art ic le  4 provided t h a t  

i f  t h e  Indiana 1-Sa.i so  desired,  the United S tz tes  would r e t a i n  t h e i r  

proportionate share of the  pr incipal  fund resul t ing from such comuta- 

t i o n ,  $231,004, and pay then an arnual  i ~ t e r e s t ,  and. t h e i r  representa- 

t i v e s  a g e e d  t o  submit t h i s  proposition t o  t h e i r  people f o r  consider- 

a t ion ,  wi th  t h e i r  decis ion thereon t o  be i ~ n e d i a t e l y  conveyed t o  the  

Commissioner. 

?he evidence of record discloses t h a t  the  Indiana I~Zari the reaf te r  

met i n  open counci l  uld. t ha t  t he  same f i v e  i nd iv iduds  who signed t h e  

t r e a t y  on t h e i r  behau >rere thereaf ter  dispatched t o  Washington t o  re- 

p resen t  t h e  Ind iv la  1 - 5 ~ 2 ~  i n  reference t o  the  t r e a t y  which was then 

pending r a t i f i c a t i o n .  It was a t  t he  request of t he  delegation t ha t  

A r t i c l e  4 was wended t o  progide fo r  the  United Sta tes  t o  r e t a i n  sa id  

S!31,00&, at a n n u d  i n t e r e s t  25 gears and t o  mz'x'e bisbursezent of t he  

accruing i n t e r e s t  aad eventually the principal  to  only those persons 

whose n a m s  appezred upon the  corrected l i s t  of June, 1854, a d t h e i r  

descendants, m l e s s  other  persons were added t o  t ha t  l i s t  "by the  con- 

s e n t  of t h e  said Kiwi5 Indians of Indiana, obtaincd i n  open'cour,ciln. 



The Senate a l s o  inser ted a pzragraph i n  Ar t i c l e  4 f inding t he  dele- 

gat ion was a duly  authorized deputatior: of the  hhzi Ind iam of Indi- 

ana and, a s  so  aclended, the  t r e a t y  was r z t i f i e d  i n  August of 1854. 

There i s  no d i r ec t  evidence of the  fu l l  povers which were grznt- 

ed t o  t h e  second delegation from Indiana, but  we be l ieve  it i s  c_uite 

unl ikely  it would have been given anything l e s s  than  f u l l  au thor i ty  

t o  represent the  Indiana 1.Yami i n  all. aspects of the  pending t r e a t y  

which was of v i t a l  importance t o  theia. 

The t r e a t y  c l ez r ly  re fu tes  t h e i r  present c h i n  of i n t e r e s t  i n  

t h e  Kansas land,  and we think the Indiana K i d  a r e  bound by it; 
t o  

t h a t  by assenting/and par t i c ipa t ing  i n  it, they divided t h e  t r i b a l  

property with t h e  Ku;sas u n i t  and t h a t  s x h  ac t i on  amounted t o  a 

recogni t ion upon t h e  pa r t  of the  Indian Eimi t h a t  they possessed 

no i n t e r e s t  i n  t h e  Kansas land. 

The defendant had no i n t e r e s t  i n  the s e t t l e m n t  of any clsims 

of t h e  two p e t i t i o n e r  groups which were v?iolly aga ins t  each other. 

1% accounted according t o  t h e  division agreed upon by them. There 

is no evidence of fraud,  duress, undue influence o r  coercion upon 

t h e  pa r t  of t h e  defendant o r  any benef i t  t o  be.derived by it from 

a d iv i s i on  of t h e  t r i b z l  asse t s  between the  pe t i t ioners ;  t h z t  pe- 

t i t i o n e r s  did not  understand the  effect  of t he  t r e a t y  ~ ~ O ~ S ~ O R S ;  

o r  any good reason  why the  division of the  property r i g h t s  a s  pro- 

vided by t he  1854 t r e a t y  should be disregzded.  It follows t h a t  

t h e  p e t i t i o n e r s  i n  Docket KO. 124-A have no i n t e r e s t  i n  any claim 

which i s  based u?on a clained if i terest  i n  t h e  Fiizd reservat ion i n  

nsas . 



Comutation of Annuities - 

A l l  p a r t i e s  a r e  agreed t ha t  the  annuit ies coniuted i n  1854 f o r  

t he  sum of $421,1;38.68 represented a $25,000 cash amu i ty  es tabl ished 

i n  the  t r e a t y  of 1826, and other annuit ies of ~ e r c h a n d i s e  o r  laSor  

h ~ v i n g  t h e  following ac tua l  cost  : 

Defendant has 

s a l t  per t r e a ty  of 1803,1818 
iron,  s t e e l ,  tojacco n II 1826 
agr icu l tu ra l  a id  11 n 1818 
laborers 11 II 1840 

not denied the  v a l i d i t y  of these obligatiozs,  bu t  it 

claims t h a t  t h e  1826 t r e a t y  .which l imited the  $25,000 annuity t o  "as 

long as t h e y  ( the  Eia~2) ex i s t  together as  a t r i b e n  mkes it l e s s  than 

a perpe tua l  annuity and consequently reduced i t s  cash value i n  1854. 

The p a r t i e s  agree t h a t  t he  present value of an a- i s  t h a t  sum 

necessary at current  i n t e r e s t  r a t e s  t o  annually produce the amount of 

t h e  annuity.  Pe t i t ioners  say, however, tha t  i n  arriving a t  t he  pre- 

s e n t  va lue  of these  annuit ies as of 1854, six per cent per annum rath- 

e r  than f i v e  per  cent per annum would, over soEe periods, nore accur- 

a t e l y  r e f l e c t  t h e  varying r a t e s  of in te res t .  I n t e r e s t  r a t e s  have been 

c o n s i s t e ~ t l g r  applied a t  f i ve  p r  cent per annum pr ior  t o  1934 ard at 

four  per  c e n t  per arnum thereaf ter  when in t e r e s t  has been used es a 

measure or j u s t  compensation i n  these Indian s s t s  against the  Govern- 

ment, and we see no good reason for  d e p z t i n g  from these recognized 

r a t e s  which were fixed by the Court of Claims a f t e r  an exhaustive e x a -  

i n a t i o n  i n t o  t h e  his tory  of in te res t  ra tes .  Shoshone Indians vs. 

United S t z t e s ,  65 C t .  C l s .  313, 380; Alc?a Bmd of Tillaiooks vs.  



United S t a t e s ,  . 32.5 C t .  C l s .  463,' 518; Yakha Tribe vs. Uriited S t a t e s ,  

5 I. . C. C. 630, 650. On this bzs i s  the present cash worth of a perinaneat 

annuity o f  $26,5t;0 i s  .:530,E30. 

It is t r u e  t h a t  Article 4, Treaty of 1554, r e c i t e s  t h a t  t h e  

$421,438.65 s t i pu l a t ed  t o  be paid i s  i n  cozmutation of these a r i u i t i e s  

and i n  s a t i s f a c t i o n  of a l l  c l a i m  or  dmages on account of non-fulfill- 

ment o f  any t r e a t y  t e rn s  o r  f o r  i n j u r i e s  o r  danges to ,  o r  l o s s  of pro- 

per ty  due t o  wrongful a c t s  of c i t i z ens  o r  agents of t he  United Sta tes .  

There i s  nothing disc los ing what, if any, claims were presented o r  a 

agreed t o  by t h e  par t i es ,  and we must assune the  $421,438.68 represents  

t h e  cons idera t ion  paid f o r  t he  com~utation.  However, t h a t  i s  nck a l l  

 the^^^ received,  f o r  by t h e  next a r t i c l e  it was s t ipu la ted  the  de- 

fendant should pay the $25,000 annuity i n  1854 uld i n  1855. So, what 

t h e  N i a m i  a c t u a l l y  received was $471,438.63 f o r  a re lease  of an obli-  

gat ion h a v k g  t h e  present cash value of $530,800, i f  t he  annuity or' 

$25,000 i s  considered one i n  perpetuity. 

We can not say t ha t  an anncitg which i s k r n i ~ 5 l e  u-,on a fu tu r e  

c o n t i n g e n c ~ ,  however hprobable  t h a t  contingency oaZ.7 be, i s  permanent 

i n  i t s  n a t a r e ,  and it folloxs t ha t  i t s  value i s  sonething l e s s  than 

t h a t  of an a d t y  i n  perpetuity. Xe do not believe, however, t h a t  

f t  is necess&ry t o  the  f i n a l  deterraination of t h i s  r a t t e r  t h a t  we a t -  

tenpt t o  fix upon any def in i te  f igure  as  reyesent i r ig  the 1851; value of 

t h i s  $25,OCO a m x i t y .  

It i s  evident  t ha t  none of the par i i es  par t ic ipat ing i n  the  con- 

mutation n ~ ~ ~ o t i a t i o n s  con teq la ted  the  perpetual existence of t he  1 ~ 5 a ~ i  



t r i b e .  Nore than ha= of the  ILani I n d i a . ~ ~  then l i v ing  were no longer  

t r i b a l  m&ers, and Lkose who were mabers  were taking a l l o t ~ e n t s  of 

t h e  t r i b a l  land as  ~ i c k l y  as  it could be surveyed and t h e i r  se lec-  

t i o n s  made, with all excess acreage i n  the  ?0,6LO acres  reserved f o r  

t h i s  purpose t o  be sold  and t he  proceeds divided upon request of a 

major i ty  of the  t r ibe .  Undoubtedly the  individual  members considered 

it nore bene f i c i z l  tx&r these circunstances t o  receive t h e i r  propor- 

t i o n a t e  share of t he  agreed consideration (which would be some $850) 

during this time, th-n an umui ty  of appro,&ately $48 per person 

i n d e f i n i t e l y  . 
Whatever nay have been the  controll ing induce~ent ,  the re  i s  no 

evidence of  over-rea&ing, of fraud, duress, coercion, o r  nisunder- 

standing. I n  sa t is fcct ior .  and re lezse  of a claim of i nde f in i t e  

value, the  p a r t i e s  a p e e d  upon a specif ic  sm which was  forthconing 

a t  a time when t he  t r i b e  was passing from a cormunai node of l i v i n g  

t o  t h a t  of i nd iv idua l  allotments and was f a c e d  with t he  expense in- 

c ident  the re to .  Under t h e  c i r c ~ t u l c e s  disclosed, we can not s ay  

t h a t  t h e  %?l,438. 68 consideration was unfai r  o r  dishonorable, o r  

khat  it f e l l  so  f a r  &ort  of the t rue  value of the annui t ies  com- 

muted as t o  b e  ~nconscionable.  The pet i t ioners  may not recover up- 

on t h e i r  claims a r i s h g  out of the co~mutation of a n m i t i e s  under 

t h e  Y A d  t r e a t y  of 1854. 

The Interes t  C l & s  

Pe t i t i one r s  have subaitted Proposed Findings f o r  an amrd  of in-  

t e r e s t  computed upon funds wrongfully diverted from a ~ n u i t i e s  due t h e  

Eiarni Indians and paid under Act of Jme  12, 1858, 11 Sta t .  329, 332 t o  



non-Xbni individuals,  and u-on the  mount paid by defendart as conpen- 

s a t i on  f o r  c e r t a i n  a l l o t ~ e n t s  of r e s e r v ~ t i o n  land cade t o  such non- 

l.Iiami persons under t k t  Act. Under a proposed f ind ing  denyins recov- 

e r y  on t h e  groand tha', t he  a l lo tnen ts  =d disburse-ents were mongful- 

l y  oade under apparent z i s takes  of lax.; and f a c t  but  did not involve a 

taking o r  appropr ia t ion f o r  public purposes mder the F i f t h  hendnerit, 

defendant c i t e s  a s  s u p p r t i n g  evidence t ha t  th& claim pleaded i n  Docket 

No. 251 i s  not based =?on t h a t  a ~ e n d ~ e n t ,  and i s  not s p e c i f i c a l l y  plead- 

ed a t  a l l  i n  Docket lo, 1244. 

We a r e  unable t o  f ind  any pleadings on t he  par t  of the  pe t i t ioners  

e s t  based i n  e i t h e r  Docket 251 0:- l.24-A whereby clPi?n i s  m d e  f o r  in te-  

upon an a l l eged  t ak ing  o r  appropriation f o r  public purposes under the  

F i f t h  Anendmnt. A s  a r a t t e r  of f a c t ,  it i s  d i f f i c u l t  t o  construe any 

f t he  a l l e g a t i o n s  of l i a b i l i t y  on t h e  par t  of t h e  defendant which ap- 

pear i n  e i t h e r  p e t i t i o n  as alleging a c l& based upon f a i l u r e  t o  pay 

i n t e r e s t ,  although Section 7 of the  Comdssion's Rules of Procedure 

requ i res  a c l e a r  presenta t ion of a l l  c l a i m  b e i ~ g  asserted. 

I n  t h e i r  b r i e f s  ~ t i t i o n e r s  do not r e f e r  t o  any lulguage i n  t h e i r  

respec t ive  p e t i t i o n s  covering a claim f o r  i n t e r e s t ,  nor do t h e i r  re- 

-quested f i nd ings  refer t o  any language i n  the  pe t i t i ons  under which 

t h e i r  r i g h t  t o  i n t e r e s t  i s  asserted. 

In  any even$,even if the  l aypage  i n  the  pe t i t ions  nay be con- 

s t rued  as making a cLzin f o r  in te res t ,  the  f a c t s  show only a m i s a p  

p l i c a t i o n  of funds and an erroneous assignment of d o t n e n t s .  They 

do not, i n  our o p i r i o ~ ,  shotr a const i ta t ional ly  approved appropriation 



of property fo r  public purposes. Rest i tu t ion of t h e  funds and payment 

of t h e  detemAned v a h e  of the  land a t  t he  t i n e  of i t s  allotment a r e  shovm 

t o  have been made. Congress has never authorized the  p a p e n t  of i n t e r e s t  

i n  e i t h e r  instance, and t he  Commission i s  without au thor i ty  t o  g ran t  an 

award f o r  i n t e r e s t  r e s t i n g  upon such f a c t s  a s  a r e  shown. 

Alleaed Shorta.qe of the  Kansas Reservation 

The pe t i t ioners  contend t ha t  the defendant promised them i n  1840 

a s  many acres  i n  Kanszs as the t r ibe  ceded by t h e  1840 t r e a t y  or,  i n  any 

event, 500,000 acres, 2nd t ha t  the tribe was placed i n  possession of but  

324,796.88 acres  i n  Kansas. A cursory examination of t he  1840 t r e a t y  

d i sc loses  t h e  Kansas land was not part  of the  recited.  remnera t ion  f o r  

t h e  1840 cession; nor i s  it so presented by t h e  pe t i t i one r s  i n  Docket 

124-A i n  t h e i r  cornpanion case, Docket 12447 wherein they seek addition- 

a l  compensation f o r  t h e  Indiana land, and $5. Rothchild, Attorney f o r  

t h e  P e t i t i o n e r s  i n  Doclcet 251, s ta ted during f i n a l  argument before t h i s  

Commission on Apri l  9, 1958 (Trans. p. 462) : 

I n  o the r  words, t h e  consideration f o r  the  Big Reserve was 
money; t h e  consideration for  moving Nest was t h e  Kansas 
land. This was earned &en the t r i b e  moved West, and it 
was earned by those  who moved west. 

So p e t i t i o n e r s  seek t o  recover the difference between t he  acreage d e g -  

ed ly  promised i n  consideration of the t r i b e  moving vest ,  and the  a c t u d  

acreage assigned t o  it, computed a t  a sun per ac re  equal t o  the  average 

per ac re  value of t h e  Kansas land when it was ceded t o  t h e  United S t a t e s  . 

i n  1854. Clear ly  t h i s  claimed shortaze or  t ak in s  xas known before 185& 

and could have occ7;crred, if a t  a=, only ?;hen t h e  t r a c t  was assigned t o  



m d  accepted by the  l S m i  i n  181;1, at winich tirie the  t r i b e  approved t h e  

z ~ e n d e d  t r ea ty .  It c o d 6  represent o ~ i y  land C O R ~ . ~ U O U S  t o  t h e  324,796.88 

ac res  received by the  t r i b e  and l i e  on one o r  xzore of t h e  north, south o r  

western s i de s  of t ha t  acreage. Passing, however, t h e  f e c t  t h a t  no evidence 

has  been p r e s e ~ t e d  concerning the  1840 o r  1841 v d u e  of m y  land i n  H a s a s ,  

and the d i f f i c u l t y  of f ix ing a d u e  on ar,y t r a c t  so  i nde f in i t e  of locat ion,  

we reach t h e  p r o j l l n  0: ho-...r cuch land the  XLaz!A were e n t i t l e d  t o  recei-re i n  

Kas  as. 

The d e f e ~ d a n t  f i r s t  a22roached the  1.Lz-i see!cir?g t o  seccre the  t r i b e ' s  

r e ~ o v a l  from Indiana i n  1833. It was not u n t i l  1838, however, when Chief 

Richardvi l le  expressed h i s  concern t h a t  the  t r i b e  was surrounded by white 

se t t l ements  and t h a t  i t s  r e ~ o v a l  was recessary i f  it was t o  renain  ex tan t ,  

that the. 1~5wi evinced any i n t e r e s t  i n  moving west. !he t r i b e  made no 

irn commitnent but  i n  the  t r e a t y  of t h a t  year it agreed t o  send a dele- 

g a t i o n  a t  t h e  Gove rmen t !~  expense t o  e q l o r e  t h e  western country, where 

t h e  defendant pronised nto possess, the  I - S u i  t r i b e  of Indians of,  and 

guaranty  t o  them forever, a countrywest  of the 1-Zssissippi r ive r ,  t o  re- 

move t o  and s e t t l e  on, when the t r i b e  may be disposed t o  emigrate * " * 
s u f f i c i e n t  i n  e x t e n t  and sui ted t o  t h e i r  wants and condition and * *  
i n  a region contiguous t o  tha t  i n  the occupation of the  t r i b e s  * -x- 5 f r o m  

t h e  S t a t e s  of Ohio =d Ixdianan, The record does not indicate  whether 

t h i s  de lega t ion  had explored the  l a d  here involved or zny other  western 

l and  before t h e  t r i b e  agreed i n  1840 t o  rriove within f i ve  years t o  t h e  

country  assigned t o  it i n  the west, o r  when it accepted the  land se lect -  

ed f o r  i t s  fu tu r e  hone by i t s  approval i rL  hhy, 1841, of the  Senate Az~nd- 

ment t o  t h e  1840 t r e a t y  tinich a e n d m e ~ t  designated the par t i cu la r  t r a c t  



here  involved a s  the  t r i b e ' s  fu tu re  hone. 

An agreement ca l l ing  f o r  a specif ic  acreage of western land i s  not 

indicated by t he  evidence. A westward migrationwas not cocsidered a t  

a l l  i n  1833 or 1834 and t h e  f ac t  t h z t  t h e  1838 and 1840 t r e a t i e s  each 

f a i l  t o d e s c r i b e  the  western land as a 500,000 acre  t r a c t  o r  as equiva- 

l e n t  i n  area  t o  t he  acrease being ceded i n  Indiana, ins tead of t he  m c h  

more lengthy and nore general  descr ipt ion of t h e  country pronised t o  t h e  

t r i b e  which t he  1838 t r e a t y  specified should b e  within a c e r t a i n  region 

and su i tab le  i n  area  fo r  c e r t a i n  purposes, i s  stron& i cd i ca t i ve  t h a t  

t h e r e  was no agreenent t h a t  the  westerntract  should contain any speci-  

f i c  acreage. t hen  the  Senate, by i n se r t i ng  Ar t ic le  12 i n  t he  1840 t r e a t y ,  

tendered t he  t r i b e  a s p e c i f i c a n y  described t r a c t  which t r a c t  n e t  ~ 5 t h  

these  specif icat ions  and t h e  E i a m i  t r i b e  accepted t h a t  t r a c t  by approv- 

i r g t h e  amended t r e a t y  a f t e r  the  effect  of such act ion upon t h e i r  p a r t  

had been explained t o  t h q  the  t r i b e  must be s a id  t o  have accepted t h e  

described t r a c t .  That it ceded some 2j4,000 acres of such t r a c t  i n  1354 

and t h e r e z f t e r  continued t o  reside xpon 70,638.54 acres of it i s  an 

e f f e c t i v e  argument t h a t  t h e  Kansas land was l lsufficient  i n  exbent, and 

s u i t e d  t o  t h e i r  wazts and conditions." That t he  t r a c t  was wi thin  t h e  

reg ion  designated i s  not disputed. That the  United S ta tes  did no t  

g u a a n t e e  it t o  contain a def ini te  acreage i s  established by t h e  use of 

t h e  word t lest inated" i n  Art ic le  12, 2nd t ha t  the  E i d  t r i b e  understood 

t h i s  i s  evidenced, we th-, by the  f a c t  that  no complaint w a s  made of 

t h e  s i z e  of t h e  t r a c t  when the t r i b e  went in to  possession and none was 

presented u n t i l  negotiat ions were pending fo r  t he  s a l e  of a p a r t  of t h e  

l and  i n  1854. 



From t h e  several  reasons s ta ted we think the  kvernment p~omj-sed 

t h e  M i d  t r i b e  a? i nde f in i t e  locat ion i n  the  west; t h a t  i n  1840 it 

offered the  t r i b e  a pa r t i cu l a r  t r a c t  arid the  t r i b e  accepted t h a t  t r a c t  

as neet ing i t s  spec i f ica t ions  fo r  a country within t h e  region occupied 

by other  Indian t r i b e s  from Indiana and Ohio, and su f f i c i en t  i n  s i z e  f o r  

i t s  wants. It i s  evident t h a t  the Kansas reservation met these  require- 

ment s. 

There appears t o  be no b a s i s  here fo r  a recovery on t he  grounds of 

unfa i r  and dishonorable dealings. The movement of the  K a m i  i n to  Kansas 

w a s  benef ic ia l  t o  t h e  United S ta tes  who desired t o  f r e e  Indiana from t h e  

presence of t h e  t r i b e ,  bu t  it was a lso  e s sen t i a l  t o  the  welfare of t h e  

t r i b e  t h a t  it move from its locat ion within a r i n g  of white settlements, 

By purchasing t h e  t r i b a l  land within t h i s  unsat is factory area and by 

placing t he  t r i b e  i n  possession of a t r a c t  within a region preferred by 

-t and containing 254,000 acres  more land than suf f ic ien t  f o r  i ts   rants 

(as  evidenced by t h e  suSsequent cession), we think defendant f u l f i l l e d  

every requirement of fa i r  and honorable dealings. 

1854 Value of the  Kansas Land 

The f f i a m i  t r i b e  contends t ha t  t h e  land ceded on June 5, 1854, had 

a reasonable value of $2.40 per acre ($609,980.00) and t h a t  it received 

an a c t u a l  considerat ion of $121,974.23. Defendznt values the  land on 

June 5, 1854, at f r o n  354 per acre ($89,035.42) t o  50Q per acre ($127,- 

079.17), and claims a consideration paid of $200,000. This vzr ia t ion  i n  

t h e  amount of considerat ion claimed t o  have been pzid r e s u l t s  from the  

defendant using t h e  consideration reci ted i n  the t rea ty ,  whereas pet i -  

t i o n e r  t r i b e  has t r e a t e d  t he  i n s t a l h e n t  payments as an a m u i t y  



which it has c o m ~ t e d  back t o  t he   treat;^ ckte.  The propr ie ty  of i t s  

ac t ion  i n  s o  doing becmes mater ia l  when de tem- i~Lng whether the  con- 

s idera t ion  paid was mconscionable. 

I n  Exmi Tribe vs. United Sta tes ,  Docket 67, t h e  United S ta tes  

was permitted t o  o f f s e t  asainstan award based upon t h e  LXami t r e a t y  

of 1818 only  t h e  suct of t h e  cormuted value of c e r t a i n  annuit ies forming 

a p a r t  of t h e  t r e a t y  consideration ins tead of the  t o t a l  sun it had paid 

out t o  meet t h e  annuity obligations. Ho~;ever, we do not f ind  t h a t  sit- 

uat ion analogous t o  t f?e  one before us. T'nere the  annuity prozises were 

t h e  considerat ion f o r  the  cession, and it was necesssry t o  deterpine 

t he  value of those pronises as  of the  date  they were made. Here the  

considerat ion i s  c l e a r l y  s ta ted : $200,000. Hhatever arrangenent was 

agreed upon concerning the nethod of i t s  p a p z n t ,  t h a t  sum tras t h e  con- 

s i de r a t i on  passing between the par t ies ,  and upon i t s  payment t he  obliga- 

t i o n  was s z t i s f i e d  accor&gto t he  t r e a t y  terms. The f a c t  t h a t  t h e  

g r ea t e r  po r t i on  hms p.&d i n  i n s t a l l~men t s  did  not convert the  instzl lq-ent  

payments i n t o  an annuity, and t o  so t r e a t  them would i n  e f f ec t  cor-sti- 

t u t e  an i n t e r e s t  charge when the  t r ea ty  i s  s i l e n t  i n  t h a t  respect. The 
Crow Tribe vs. United States, 6 I.C.C. 98. fteceipt of p q z e n t s  t o t a l i n g  

$200,000 is not denied, and we t u r n  t o  a consideration of whether t h a t  

sun? approximately represents  the f a i r  and rezsonable value of t h e  

land. 

This va lue  i s  t o  be determined as  of June 5, 1854, t h e  t r e a t y  date,  

f o r  i t  i s  a p r i n c i p l e  of in ternat ional  law which has been applied t o  

t r e a t i e s  o r  ayreezents  between Indians a d  the  United Sta tes ,  where 



ind iv idua l  r i gh t s  a r e  not involved, t ha t  winen the  i n s t r m e n t  i s  s i l e n t  a s  

t o  t h e  t h e  it s h a l l  becone operative the  r i gh t s  of  the  par t i es  r e l a t e  

back t o  t h e  da te  of s igning and not t o  the  date of r a t i f i c a t i o n ,  unless  

t h e  ins tment  provides othen-rise i n  which event the  s t a t ed  terms con- 
6 

t r o l .  Coeur drAlene Tribe vs. United S ta tes ,  Dkt. 81, I.C.C. 38, 46. 
A 

The partj-es hereto each r e l y  upon information contained within t h e  

o r i g i n a l  survey notes of 1856-7 2s a bas i s  f o r  the  c l a i s s i f i c a t i on  of t he  

Xiaui t r a c t .  Those notes disc lose  the reservationwas c l a s s i f i ed  a t  t h a t  

da te  as 13.3% Class I land, 65.7% Class I1 and 21% Class 111. Class I 

was bottom, t e r race ,  and upland, h a ~ i n g  2% o r  l e s s  slope, with a l l u v i a l  

and dark r e s i d u a l  p r a i r i e  so i l .  Class 11 enconpassed the  present-day 

S o i l  C l a s s i f i c a t i ons  of t he  United Sta tes  Governrental Departments o f  

Classes V, V I ,  and V I I , ;  having slopes up t o  12$, and dark res idua l  

: a i r i e  s o i l  over a c lay subsoil. These four s o i l  types are  fl good 

a g r i c u l t u r a l  lands  and under the  cl imatic conditions prevalent i n  eas t -  

e r n  Kansas a r e  we l l  su i ted  t o  t h e  g rowi~g  of sna l l  grains. Class 111 

i s  land unsuited f o r  agriculture, but produces a good p ra i r i e  hay. 

There was a 40% ove ra l l  timber coverage of walnut, hickory, elm, sugar 

maple and o the r  hzrdwoods on the  uplands with sycanore along t h e  stre-. 

Within t h e  t r a c t  exclusive of the  70,638-acre reserved area, t h i s  cover- 

age dropped t o  15%. The land i s  drained by the  Osage River and i t s  tri- 

bu t a r i e s ,  which general ly  flow south and southeast Chrought the  t r a c t .  

There i s  some flood his tory  along the  Osaze within a limited distance of 

t he  s t r e m .  Limestone outcroppings are found i n  the southeast quar te r  

of t he  rese rva t ion .  Iron ore, coal  and t a r  springs (indicating t he  

~ o s s i b l e  presence of pet rolem) were noted by the surveyors a s  present 



throughout the z c t i r z  t r a c t  but there  i s  no evidence that e i t he r  con- 

t r i bu t ed  t o  t he  l an8  values. 

Timber and l i ~ e s t o n e  were comidered a t t r a c t i v e  a s  materials  f o r  

t he  construction oZ crude homes and fences but i n  1854 possessed no 

value apar t  f ron  the land. The highest  and bes t  use of t h i s  land was 

f o r  s m a l l - f a r m  agr icu l tu re ,  and a t i xbe r  s i t e  with adjacent p r a i r i e  

was considered prefezable. 

Clear ly  the  present  ins tance i s  one where our valuation can not r e s t  

upon market value &,one f o r  t h e  s i ze  of t he  t r a c t  and i ts  loca t ion  i n  t h e  

unsurveyed Indian caxntry, l imi ted any inmediate purchaser t o  the  United 

S ta tes  Government. I n  the  absence of an ordinary narket  value, we nus t  

t u r n  t o  a considerat ion of o ther  factors  which demonstrate a present o r  

p o t e n t i a l  value and thereby es tab l i sh  a bas i s  of evaluation. %r f ind-  

ings of f a c t  a r e  the re fore  somwhat voluminous. They are designed t o  

cover 2XL fac tors  ircfluencing value, such as s o i l ,  c l h t e ,  c l a s s i f i c a -  

t i o n  of land, nat- resources and economic o r  po ten t ia l  value; water,  

rail ,  and wagon tr-portation systems; population; economic condit ions 

and p o t e n t i a l  a g r i c d t u r a l  use. Xe have a lso  given ca re fu l  consideration 

t o  t h e  testimony of t h e  expert witnesses tmich were cal led by both p a r t i e s  

hereto.  

On behalf of t k e  pe t i t ioner  Ida Fox t e s t i f i e d  concerning h i s t o r i c a l  

documents and events  p r io r  t o  1857 a d  Professor Jobn Long t e s t i f i e d  

concerning informztion found i n  the notes of the o r ig ina l  survey run  ol" 

t h s  hYami r e se rva t i on  and of the  Peoria t r u s t  lands, a 208,585.69-acre 

t r a c t  adjoining t h e  o r i g i n a l  Ximi reservation on t h e  north. Neither 



i t n e s s  placed a monetary value on the  I-IiarS land but pe t i t i one r s  r e l y  

primarily upon Nr. &ng's testhony of com?arabllity betvpeen t h e  K i d  

and Peoria land an6 t he  sa les  h i s to ry  of the  Peoria land t o  e s t ab l i sh  

a value f o r  the  1 ~ 5 a i t r a c t  under the conditions p r e v a i l h e  as t e s t i f i e d  

t o  by Miss Fox. Defendmtts witnesses, Richzrd B. Hall and Dr. W i l l i a m  

Gordon Nurray, had also studied the notes of the o r i g i n a l  survey run of 

t h e  1 G . d  t r a c t  as wel l  as those covering the  survey of a 350,000-acre 

t r a c t  i n  Missouri adjacent t o  the  X i m i  land, and taking i n to  consider- 

a t i o n  t h e  r a t e  of t rans fe r  of the  llissouri land, c o n p a r a u l i t y  of t h e  

t r a c t s ,  s t a t e  of developent, e cono~ ic  conditions and other  f ac to r s ,  Dr. 

'PIurray valued t h e  ~ ~ Y a n i  land ceded i n  1854 a t  50t per acre  as of 1854. 

M r .  Hall's valuat ion of 35Q per acre s a s  based upon t h e  f a c t  t h a t  simi- 

l a r  and contiguous land i n  Eiissouri had been on t h e  market f o r  years at  

d.25 per acre; t h a t  2 hypothetical purchaser would have considered him- 

self e n t i t l e d  t o  25$ prof i t  because of time involved i n  r ea l i z ing  upon 

h i s  investment; would zeed consider 25% of the  land must be given away 

t o  f inancetranspor ta t ion f a c i l i t i e s  and i n t e rna l  improve~ents,  t h a t  

25% would 20 t o  advert ising,  sa les  prorrotion and carrying expense; and 

25% would reaain  t o  care  fo r  the or iginal  purchase. He did not e s t h a t e  

t h e  time necessary t o  complete the d i s p o s d  progran. Factors contribut- 

ing  t o  h i s  net  valuat ion included the Graduation and F i l i t a r y  Bounty 

Acts, ne i ther  of which was  inex is tence  on June 5, 1854. However, s ince  

l e g i s l a t i o n  s i n i l a r  t o  the  Graduztion Act had long been pending, a pro- 

spect ive  purchaser would have been awzre of the  probabi l i ty  of t h i s  o r  

s M l a r  l e g i s l a t i o n  being enacted. The YLlitary Bounty Act of 1855 



increased the supply and made mi l i te ry  wzr=ts assignzble but both wzr- 

n. rants  and scr ip t  ha? been i n  e,sistence sicce 1820. ins value of o p i ~ i o n  

evidence, as we sa id  in Xia, Tribe vs. UrLted States ,  (4I.C&. 436) de- 

pends upon the qualifications of the witness, the  correctness of the f a c t s  

upon which opinion evidence i s  based and whether a l l  relevant factors have 

been taken in to  account. 

Evidence c o n c e r ~ n g  the so-calledpeoria t r u s t  l a d  (that land ceded 

by t h e  Kaskaskia, Peoria, Piankeshaw and Wea t r ibes  i n  1854 far s d e  by 

the United Sta tes  on b e h a  of the ~ n d i u l s )  i s  t h z t  it was 208,585.69 

acres i n  s i z? ,  adjoiced the X i d  reservation on the north, was very com- 

parable t o  the I i i i ~ x i  t r a c t  i n  climate, so i l ,  topography, timber coverage, 

best  potent ia l  use, rjant of mineral values and lack of improvenents. It 

l a y  between the I4 ia3 i  t r a c t  and the town of Kansas City and was hence 

nearer t o  Kansas City and to  kavenworth than the  B;id land; the Fort 

havenworth-Fort Scott  Tra i l  also crossed i t s  eastern edge and the Santa 

Fe T r a i l  ran  within a f e p i  miles of i t s  northwest corner. It was surveyed 

in 1856 and appraised at an average $1.66 per acre. A l l  but 700 acres sold 

i n  small t r a c t s  a t  pubfic sale within 'a period of less  t'nan a.nonth i n  1857 

for an average $1.67 Fer acre, The t r a c t s  r o t  claimed by pre-mptors at  

$1.25 per  acre brought generally $3.00 per acre, 

Pe t i t ioners  a l so  point out that  i n  1557 pre-emption elk i n  the 

b h n i  reservzt ion were re?utedly bringing G5.W t o  $7.00 per =re near 

Sugar Kound within the Sugar Creek valley,. and tha t  claims within the  

Osage River va l ley  b n  .J@, $1.25 t o  $3.12 for  prair ie  land and $1.57 t o  

$6.25 per acre f o r  timber land; tha t  Iowa t r u s t  l=d, along the Kansas- 

Nebraska s t a t e  l i n e ,  sold for a;l averaze of $2.3 5 per acrs i n  June, 1857; 



Delaware t r u s t  land within 50 miles of t he  Kkz-I t r a c t ,  including IXL 

land i n  t h e  val leys  of the  Kansas a d  1-5ssouri r i ve r s ,  sold f o r  an a- 

age $2.90 per  acre i n  1867 when pre-emption purchasers and combines .- 
speculators were reported t o  have acquired t he  land f o r  l e s s  than t h e  

f r e e  market value. A 2,571-acre t r a c t  of well-timbered land, within an  

area  where tirrSer wzs scarce, sold t o  t he  Chr i s t i an  Indivls  i n  1854 f o r  

$2.50 per acre.  There i s  no conpzrabi l i ty  as t o  s i z e  between e i t h e r  of 

t h e  s m a l l ~ k r a c t  t r u s t  s a l e s  o r  the  Chr i s t i an  Indian t r a c t  and t he  254,- 

158.34 a c r e s  under consideration. There is  no s o i l ,  topography or  s t r e v n  

da t a  concerning any of these lands f o r  conparison use, but the  Chr i s t i an  

~ n d i a n  t r a c t  l a y  r j i th in  two n i l e s  of Leavenworth, the nost  r ap id ly  devel- 

oping cornunity i n  Kansas where ag r i cu l t u r a l  produce had a market. The 

chief  c o m e r c i a l  road t o  the  west bisected t he  t r a c t ,  and it could be ex- 

ected t h a t  r a i l  t ranspor ta t ion would soon follow it westward, wherezs 

t h e  Y i d  t r a c t  was 45 dies from the c lo se s t  s e t t l e m e ~ t  i n  Kansas, was 

serviced by  a dirt road over ~rh ich  t ranspor ta t ion  was d i f f i c u l t ,  and 

t h e r e  was no apparent reason t o  expect r a i l r oad  service  within i t s  v ic in -  

i t y  i n  t h e  near  future.  

The r e l a t i v e  s i z e  of t he  t r a c t s  and t he  s a l e  dates  require  comider -  

a t i o n  when these  respective s a l e s  a r e  coropared with the Y i a ~ l i  t r a c t .  It 

i s  t h e  1854 value of t he  en t i r e  Yhmi t r a c t  t h z t  we must asce r ta in  a ~ d  

not  t h e  t o t a l  of t h e  ,dues  of t h e  innumerable smaller units i n t o  & i c h  

i t  may be divided.  A 160-acre t r a c t ,  as t h e  t r u s t  lands were offered 

f o r  sale, i s  usua l ly  purchased fo r  a hone, but a 254,OW-acre purchase 

bccones a specula t ion,  with the  purchaser confronted with the expense of 

f inancing,  surveying, a d v e r t i s i ~ z ,  carrying expenses, the  sure knovledge 



t h a t  the  l and  w i l l  be ?icked over and culled by the f i r s t  of h i s  pur- 

chasers,  an6 t ha t  an Lndefinite t i c e  w i l l  pass before he wihh r e a l i z e  

a r e tu rn  o r  p r o f i t  f r o n  h i s  investment, whereas a quicker and Eore 

c e r t a i n  r e tu rn  and p r o f i t  could be d ~ r i v e d  f ron  negotiable paper o r  

o the r  investaents.  

Pe t i t i one r s  a l so  point  out  t h a t  i n  1891 the  Court of Cl-, 

upon a quest ion submitted t o  it by a Congressional Cormittee, cert-  

i f i e d  t o  t h a t  Connittee i t s  finding t h a t  14,533,38 acres within t he  

70,638.54 ac res  reserved i n  1854 by the  Indians had an averase 

value  i n  November, 1859, of $3.00 per acre. 

The unexpectedly rapid  settlement of eastern Kansas, i ts  ea r ly  

attainment of tatehood, and i t s  corresponding economic development, 

i ts increase  i n  population and the roads, markets and ra i l road  fac- 

i l i t i e s  developed during the  next decade, are a l l  elenents of hind- 

s i g h t  which were not ava i lab le  t o  a prospective pachase r  of the 

N i d  land i n  1854, yet each contributed t o  a much higher narket f o r  

t h e  Kansas land i n  1859 than exis ted i n  1854. 

Taking i n t o  consideration the  f ac t  that  85% of the  land 

so ld  t o  t h e  defendant was without t inber ,  tha t  a vast  amount of 

publ ic  land was avai-le in  the United Sta tes  and par t icular ly  

w i th in  t h e  ad jo in ing  s t a t e  of FdssoWi, a d  the vast  acreages i n  

Kansas which had been ceded t o  the  United Sta tes  outright o r  t r u s t  

by t h e  Delawze,  Shawnee, Iowa, Sac and Fox, Kickayoo, a ~ d  thf: United 

Tr ibes  of Kaskaskia , Peoria, P i a n k e s h ~ ~  and Wea, i: mediately p i o r  

t o  t h e  E h m i  purchase, which land a prosptctive p r chase r  could ex- 

pec t  w o d d  appear on t he  market i n  smll units  within the  h e d i a t e  



future ,  =d such other e lexents  bearing upon value  as appear from the  en- 

t i r e  record, with due cor?sideration b eing giver! t h e  reasonings con- 

clusions of t he  expert  x i tnesses ,  it i s  o m  conclusion t h a t  on June 5, 

1854, t h e  254,158.34 ac r z s  of Kansas land ceded by t h e  f.;izr Tribe t o  

t he  defendant were reasonably worth $1.25 per ac re  o r  $317,697.93. 

The question next  a r i ses :  Does t he  pa2ment of $200,000 o r  .7867$ 

per acre f o r  land worth $1,25 per acre o r  3317,697.93, be i rg  about 63% 

of i t s  value, cons t i t u t e  an unconscionable consideration? 

Webster s l.!ew Conegia te  D ic t i onzy  defines f'unconscionablell a s  : 

"1. Not conscionable; measona3 l e ;  as,  an unconscionable charge. 2. 

Not guided o r  con t ro l led  by conscience; unscrupulous; as,an unconscion- 

able  rasca l . "  Websterrs Internat ional  Unabridged Dictionary a l s o  l i kens  

it t o  "outrageous.*, "egeg iousn ,  and I1exhorbita~t " . Black ' s Law Diction- 

a r y  def ines  an unconscionable bargain as  contract  which no m a n  i n  h i s  

senses, no t  under d e l u d o n ,  would make, on t he  one hand, and which no 

fair and honest man wodd  accept, on the  otherT1, and c i t e s  t h e  case of 

Hme vs. United S ta tes ,  132 U. S. 406, 10 Sup. Gt. 134, 33 L. ed 393. 

It appears t h a t  t h e r e  i s  no hard  and f a s t  r u l e  f o r  d e t e d n a t i o n  of 

what i s  or  i s  not an unconscionable consideration. The so l e  c r i t e r i o n  i s  

whether o r  not t he  consideration i s  so out of l i n e  with t h e  t r u e  v d u e  of 

the  proper ty  as t o  tt:shock the  conscience ". The Supreze Cart said  i n  

Klmath and Modoc Tribes  vs, United States,  286 U,S. 2 U ,  when consider- 

ing whether a r e l ea se  was inval id  which was g r a t e d  f o r  l e s s  than four  

per cent  of t h e  value GZ the land involved: 

Even i f  j u d i c i a l x ~  cognizable, as  would be a l i k e  contention 
i n  ordit-iary l i t i g z t i o n  betwesn individuals, p l a i z t i f f l s  i n s i s t -  
ence t h a t  inade*acy of consideration inva l ida tes  the  re lease  



could not have been sustained. That i s  so  because the  f indings  
f a i l  t o  show t h a t  any person ac t in2  f o r  t h e  United Sta tes  deceived 
o r  Llisled p l a i n t i f f s  as  t o  the  value of t h e  land or ,  indeed, had 
knowledge of =g f ac t  bearing upon i ts  value t ha t  was not we l l  knobm 
by p l a i n t i f f s  tinen they made the  s e t t l exen t  gave the  re lease .  
Nere inadequacy of consideration i s  not enough. -z -2 -2 

Paynent of l e s s  thzn half  the t r u e  vzlue appears t o  be unconscion- 

able.  3 Pomeroy s E q ~ i t y  Jur is . ,  (5th ed., 1941), P. 637; Butler  v. YLller, 

1 Ir. Eq. 195, 211, 1 5  Y. R. 779; lhsslenan v. Knott, 7 Ky. I,. Rep. 380. 

Yet t h e  cour t s  have fixed no exact d iv i s ion  l i n e  and what one person may 

th ink  unconscionable, another may w e l l  consider otherwise. Tk present 

record does not ind ica te  t ha t  pet i t ioners  were deceived o r  misled by de- 

fendant as t o  t h e  value of t he  lmd,  o r  t h z t  any f a c t  bearing uy?on i t s  

value  was withheld from therp, t ha t  t he  delegation did not f u l l y  under- 

stand the  e f f e c t  of i ts  action.;, or was lacking i n  freedom of action. 

Nor i s  t h e r e  proof t h a t  the  t r i b e  was so d e s t i t u t e  and suffering such f i -  

nanc ia l  embzcrrassment as t o  place it at t he  nercy of defendant during 

t h e t r e a t y  negot ia t ions ,  Under the c i r cux t ances  we do not think an un- 

conscionable consideration hzs been established within the  meaning of t h e  

I n d i a n X l i i m  Connission Act. ( 0 s a ~ e  Tribe v, U. S., Il9 C. C l s .  592; 

c.&. 
Otoe and Hissour ia  v. U. S., 131 533). 

PetWkners have plead a l ternat ively  under Section 2 (5) of t h e  

t h e  Act. In order f o r  the  t rvlsact ion t o  be unfair and dishonorable 

and e n t i t l e  p e t i t i o n e r s  t o  r e l i e f  under t h i s  section,  sone mistreat-  

granted,  nust be based upon inadequacy of consideration alone, such ina.1- 

eqracy nust ke srrch asnay be characterized nunconsciofiablen. The Comnission 



i s  of the opinion that, t he  f a c t s  u l d  circu:stences shown here d i sc lose  

no g romd f o r  r e l i e f  other i;'r.an a. inadecpacy of consideration which 

i n  i t s e l f  alone f a l l s  shor t  of t he  requirezents of our Act f o r  t h e  

granting of r e l i e f .  Wherefore pe t i t i one r s t  przyer i n  t h i s  respect  

must be denied, 

/g mrzzr E. V i t t  
Chief C o ~ s s i o n e r  

/s/ b u l s  J. 0 'Karr 
Associate Conmissioner 

/s/ l?n. 1:. Holt 
Associate C o d s s i o n e r  




