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PER CURIA31 
t 

On August 10 ,  1951, t h e  Ponca Tribe of Indians of Oklahoma and t h r e e  

a l l eged  nembers of t h e  Ponca Tribe f i l e d  a p e t i t i o n  s e t t i n g  f o r t h  t x o  

claims des ignated as Count I and Count 11, but  we are here  concerned o n t ~ ~  

with t h e  Count 11. 

One of t h e  defenses s e t  up i n  defendant 's answer t o  Count U: 1s 



a s w e r e d  the  motion 2nd consenizd t o  a de te rz ina t ion  of the  l e g a l  stlffi- 

clency of t h e  c l a b  pleaded i n  s a i d  Comt II. 

On Xay 15, 1957, t h e  defendant 's  motion was argued before the  Con- 

mission znd t h e  p a r t i e s  were permitted t o  f i l e  b r i e f s ,  the defendent 

f i l i n g  i t s  b r i e f  on June 15, 1957, and t h e  p e t i t i o n e r s  d id  no t  f i l e  

t h e i r  b r i e f  u n t i l  April 11, 1958. 

I-ie s h a l l  t r e a t  the  defendant 's  motion of f b y  2 ,  195'7, a s  one t o  d i s -  

aFss  because of t h e  f a i l u r e  of t h e  ? e t i t i ~ n  t o  s t a t e  f a c t s  c o n s t i t u t i n g  

a  cause of a c t i o n  a g s i n s t  t h e  defendant under the  Indian C l a i m  C o ~ x i s -  

s lon Act. 

According t o  t h e  a l l e g a t i o n s  of t h e  p e t i t i o n  (count 11) the  de- 

fendan t ,  pursuznt  t o  t h e  Act of Karch 3, lE83, 22 S t a t *  603, 623,  Pur- 

chzsed w i t h  t r ibal  funds of t h e  Fonca ?reviously appropriated, 101,804 

a c r e s  o f  l a n d  from t h e  Cherokee and on J m e  14, 1883, tho Cherokee con- 

veyed such lands t o  defendant in t r u s t  f o r  t h e  use and b e n e f i t  of t h e  

Ponca Tr ibe .  

L a t e r  t h e  d e f e n d a t  a l l o t t e d  all the Ponca lands,  except 943 a c r e s  

renained t r i b a l  lands ,  t o  t h e  individual   embers of the  Poncz t r i b e  

under t h e  General Allotment k t  of February 8, 1883, 54 S t a t .  386, under 

which t n s t  p a t e n t s  %ere issued t o  the  individual  members of the  t r i b e  

and by which t h e  a l l o t t e d  lands were held i n  trust f o r  the  a l l o t t e e s  f o r  

a pe r iod  of 25 y e a r s ,  or  longer,  as w a s  t h e  case of the  Ponca. l l t h o u g h  

it i s  riot s ? e c i f i c a l l y  alleged, cnder the Generzl Xllolirmx Xc'i a t  iY,e 

of t h e  t r u s t  ? e r i o d ,  whether 25 ye2rs o r  longer, an unres t r i c t ed  pa- 



t c n t  i n  fee 1-2s i s saz j  ezc:? aI>cL,tee m d  u n t i l  t h z  ex9 i rz t i an  of t h e  

t r u s t  p e r i d  thc z l l ~ t i e e  could not  legz1L~- dlspose of his land.  

It i s  zl legkd i n  t h e  p e t i t i o n  t h a t  d e f e n d a t  permitted almost two- 

t k i r d s  of the  resenra t ion t o  fdl i n t o  the  hands of persons "other  than 

the  p e t i t i o n e r  and i t s  m e ~ b e r s . "  li'e must read such a l l ega t ions  i n  con- 

nect ion x i t h  t h e  provisions G," the  Allotment Act and conclude t h a t  the 

a l l o t t e d  l ands  were acquired by white persons from a l l o t t e e s  who I?& re- 

ceived u n r e s t r i c t e d  pa ten t s  and were thereby f r e e d  from goverment con- 

t r o l  of the  l a c d s .  

Accordhg t o  t h e  a l l e g a t i o n s  of Count 11, only t h e  Ponca Ind ians  of 

Oklahona were i n t e r e s t e d  i n  t h e  reservat ion lands above r e f e r r e d  t o ,  and 

- -  . - t n a t  IT was s n c h  tribal L ~ T ~ S  t h a t  xere a l ln t2ed  t o  mezbers ef thz  tri?x, 

except  the  943 ac res ,  which renained t r i b a l .  

The poxer of t h e  defendsnt t o  a l l o t  t h e  lands t o  t h e  members o f  t h e  

t r i b e  i s  not  and cannot be q e s t i o n e d .  \,%en the  al lotments were made, 

t h e  t i t l e ,  under t h e  General Allotment Act, vested i n  t h e  a l l o t t e e s .  

For t h e  per iod of 25 years ,  o r  such longer as t h e  President  may 'd i rec t ,  

t h e  p a t e n t  i s s u e d  i s  r e s t r i c t e d ,  bu t  a t  t h e  end of such period t h e  a l l o t -  

t e e s  were given a pa ten t  in fee ,  discharged of con t ro l  of the a l lo tment  

by t h e  defendant .  So when t h e  r e s t r i c t e d  patents  were issued, t h e  t r i b a l  

t i t l e  t o  t h e  l a n d s  passed from the  t r i b e  t o  a d  became vested in t h e  &- 

l o t t e e s .  If t h e  a l l o t t e e s  made an improvident s a l e  of the* l a d  it %as 

of no concern of t h e  t r i b a l  e n t i t y ,  ncr d id  i t ,  a s  such, s u f f e r  any l o s s  

by rezson t h e r e o f ,  hence, it csn base no claim on such l o s s .  Whatever 

t h e  l o s s ,  it was t k z t  of t h s  a i l o t t c e .  We, of course, have no jurisdic- 

t i o n  t o  e n t e r t a i n  c l2b . s  of i n d i v i d ~ d .  Ind iu l s ,  nor ,  a s  we held in t h e  



v i d a a l  l o s se s  of neabers of 2 t r i be  of Indians.  

It i s  alleged i n  the  p s t i t i on  t h z t  t h e  t r i b e  desi red t o  hold t he  

rese rva t ion  lands i n  coraon and opposed the  allotment progrm. It azs 

not  n e c e s s a q  t o  obtain the consent of the  Indians t o  t he  dlotment  pro- 

gram f o r  t he  General Allotment Act vested t h e  po>?er in the  President t o  

deternine whether t he  resemat ion  lands should be a l l o t t e d  i n  several ty  

and t i s  ac t ion  i n  d i r ec t i cg  a l l o t ~ e n t  of the  lands d id  not require tri- 

b a l  consent. We conclude, therefore,  t h a t  no cause of action has been 

a l l eged  i n  Count I1 of the  pe t i t ion ,  and an order sus ta ining the  defend- 

The p e t i t i o n e r s '  response t o  defendant's motion contains these 

statemeats : 

* * * A t  t h e  present time the  evidence t o  support the  alle- 
gat ions  of Count I1 has not been assembled. Our inves t i ga t im  
ind i ca t e s  t h a t  the assembling of such evidence w i l l  be an 
extremely d i f f i c u l t  task. It may be t h a t  the  Tribe w i l l  decide 
t h a t  t he  expense t o  it of presenting the  evidence m u l d  be dis- 
propor t ionate  t o  the recovery* I n  t h a t  event the  Tribe n2y 
decide n o t  t o  p r o c e ~ d  with proof under t h i s  count. \.'hatever 
dec i s ion  i s  made, we xi11 advise coucsel f o r  defendant and the  
Cormissicn so  t ha t  defen6ant w i l l  not be required t o  engage i n  
unnecesszry ?reparation. The decision w i l l  be forthcoming w e l l  
in advance of trial. 

Our records  show t h a t  the pet i t ion containing Count II was f i l e d  nezr'ly 

seven years  ago - August 10 ,  1951. The ?e t i t ioners  nox a h i t  they d id  

not  have f a c t s  t o  support the al legations of Count I1 uhen they f i l e d  

their p e t i t i o n  and it nox a n e a r s  they nay never be able to  assemble such 

evidence. It xeuld seem to  f o l l o x  they m y  not be a'sle to assecble facts 

t o  s u s t a i n  3.3 menddent of the c l a i ~ ,  shonlc! one be alloyed. Eoxever 



that r r .2~  be, r;.e zre ho1-p &&ir,g ::ith exi5tir.g zz_legatiors of the  ??ti- 

t i o n  and a - e  not  no'r: concerned vi.tt? the  f zc ts ,  exee?t those allege3. 

We have held t h a t  such f a c t s  do n o t  s t a t e  a claira ag~inst t h e  Govern- 

nent,  so assembling evidence t o  su93ort t h e  presezt  d l e g c t i o n s  of Count 

I1 would be wasted. effol-t .  Whether facts m2y be found t h a t  would j u s t i f y  

an anen2ed claim can only 'tje deterxined if and tihen pe t i t i one r s  make sea- 

sonable and appropria.te request t o  amend. 0 3 v i o ~ s f y ,  ue cannot and do 

no t  postpone ac t ion  on defendant's motion pending the remote chance t h a t  

pe t i t i one r s  may be &le t o  allege a ~ d  sus t a in  a claim of t h e  charzcter 

now al leged i n  Count 11. 
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