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OPINION OF THE CQMISSION

O'¥arr, Commissioner, delivered the opinion of the Commission.

The lands for which claim is made are part of a tract the defendant
ceded the Shawnee Nation or Tribe of Indians by the Treaty of November 7,
1825, 7 Stat. 28lL, and was for the benefit of the part of the tribe then
living in the State of Missouri and those members or branch of the tribe
who were then living in the State of Ohio and who might emigre:te west of
the Mississipri River to the lands ceded to the Nation by the Tréa*** cf

Hevember 7, 1825,
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Later, znd om Avgust &, 1831, 7 Stat. 355, the Chio part of the
tribe ceded their Onio lends andé the defendant granted them part of the
lands it gave the tribe by the Treaty cf November T, 1825. Thereafter,
the two branches of the Shawnee MNaztion united on the lands ceded to them
by the 1825 treaty znd thereafter the Shawnee lands were held in common.

By the Treaty of May 10, 185L, 10 Stat, 1053, the united tribe of
Shzwnee Indians ceded to the United States all the lands acquired from
the United States by said treaties of Kovember 7, 1825, and August 8, 1831,
ird by the Treaty of May 10, 185L, the United States re-ceded to the
Shawnee 200,165 acres of their lands. More about this later. So there is
no question of title involved in this case and the sole issue to be now
decided is whether the consideration the defendant paid the Shawnee for
their lands in 185} was unconscionable,

The amended petition in this case was filec"‘ by The Absentee Shawnee
Tribe of Oklahoma and Riley M. Hood on behalf of The Shawnee Nation, peti-
tioner. The petition had been amended to sever certain claims not pertinent
to the issues here involved. In amending the petition, petitioner dropped
as named parties The Eastern Shawnee Tribe of Oklahoma and certain named
individuals. While defendant does not controvert that the Shawnees are
an identifiable tribe of Indians which, through proper representatives, is
entitled to prosecute this cJ;im on behalf of those Indians having an
interest therein, defendant did object to petitioner dropping the Easter:
Shavmee Tribe of Oklahoma and all but one of the personal representati-
since such exclusion was not authorized by the Commission {(Def

and 2). Petitioner agrees that this claim is brought on behalf of Th
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haentee Shawmees znd on behzlf of such other descendant

1]

oY successoOrs

9]

of the Shaimee Tribe or Nation (as it existed in 185L) as may bs entitled
te Part-icipate in any recovery herein. (See Pet. Prop. Fdg. Ko. 1), Peti-
tioner; The Absentee Shawnes Tribe, is an organized group reccgrnized by

the Secreta_ry of the Irnterior (Pet. Bx. No. 286), and as such has the ca-
pacity to maintain this clsim for and on behalf of such descendants of the
Shawnee Tribe s conceded to be an identifisble tribe by defendant; who may
be entitled to pariicipate in any recovery herein. The contentions made
by defendant would seem to raise some question as to the right of the 2b-
sentee Shawnees to participate in any recovery as to the Shawmee Reservation
but their rights were expressly recognized in the Treaty of Mey 10, 185L
(10 Stat. 1053). While the elimination of the Ragtern Shammes Trihe of
Oklahoma as a party petitioner was made by petitioner without sanction of
~ae Commission, the rights; if any, of the members of that group to parti-
cipate in any recovery respecting the claim now presented as descendants

of Shawnee Indians having an interest in The Shawnee Tract ceded in 185)
are protected by petitioner's agreement that this action is brought on be-
half of themselves and in beh2lf of such other descendants or successors of
the Shawnee Tribe or Nation (as it existed in 185L) as may be entitled to
participate in any recovery herein.

The lands involved in this case are located in what is now the State
of Kansas. The area includes 2ll of present-dey Johnson County and greater
or lesser parts of Douglas, Shawnee; Osage, Miami, Franklin, i'.’abaunsee,
Lvon,;. Morris and Geary counties. The Shawnee Tract was approxnimabely 25

nmiles wide from north to south and 120 miles from east to west, The Kanses

rw



River foried the morihern boundary line for a distance of about 60 miles
from east %o west. Thne State of Missouri adjoined the lands on the east.
The great Santz Fe Trail ran through most of the Tract and a branch of the
Czliforniz Road passed through part of these lands.

The Shawnee Tract consisted of 1,604,956 acres all of which were tech-
nically ceded to the United States by the Treaty of Mey 10, 185L. Under
the provisions of the treaty, the United States re-ceded 200,166 acres to
the Shawnee Indians who were to mske selections within & 30-mile limib
west from the boundary of the State of Missouri. It is agreed by the
parties that the acreage to be evaluated consists of 1,L0L,790 acres,

The parties agree that there existed between the approximately eastern
Wo=Lhirds of Lhe Lreacl amnd aboul the wesitern one-tnira certain geographie-
cal, topological and historical considerations which make it necessary to
consider the two f)ortions separately. While the defendant's appraiser
estimated the western portion to contain roughly 500,000 acres, the Com=
mission has concluded that petitioner's figure of 472,652 acres in the

western portion is closer to the total that should be thus included there-

in. The eastern two~thirds of the Shawnee Tract consisted of 932,138 acres.

Petitioner bases its Meveluation of the Shawnee Tract on the actual
market for lands in two comparable tracts, the Delaware trust tract to the
north and the Peoria trust tract to the south of the Shawnee land: .V
sales of these two tracts and their relationship to the valuation of The
Shawnee Tract will be discussed hereinzfter. Defendant did not considew
the disposition of the Delaware and Peoria trust lands “because o 7 .

ferences in location, time and intervening factors rendering the results
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>t only urknown by unforeseeable as of 185L." Defendent stzies tha
the most direct facts in thé valuation of the Shawnee lands were the
record and patterns of sales of comparable and adjacent lands in
Eissouri up to the date of taking. The sales referred to by defendant
were sales of public lands by the United States.

Thus we have a difference in views as to the market data to be used
in valuing the Shawnee Tract. VWhile much of the lands immediately ad-
joining the Shawnee Tract in the State of Missouri had been settled for
years there is no evidence as to free or private szles of unimproved
lands in that area. Petitiomer has built 2 China wall around the Delaware
and Peoria sales in 1856 and 1857 and contends that they are controlling
for ibe 1054 evaluaiion of Lhe Shwnee Trach offering no evidence as o
what the sales data may have been in 1854 or prior thereto in nearby
lands. Defendant on the other hand erects just such a barrier to the
consideration of anythiné that happened subsequent to the valuation date
and as to sales in 185l or prior thereto limits its market data to Govern-
ment disposals of land especially in the adjacent State of Missouri. While
the sales contended for by the parties are factors to be considered in
valuation of The Shawnee Tract, none of them are in themselves controlling.

It is necessary first to consider the weight to be given to opinion
evidence in these valuation cases before the Commission because of the
positions taken by the parties to this action. Defendant's counsel states
on page 18 of his-brief: |

The petitioners in this caselflatly present the question

as to whether appraisals chould be made by real estate experts
or by lawyers and judges or commissionsrs, appointed solely on
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the basis of le
competent tc test, wsich
suit, would undertake &n aps
less obvious here, vt imy
cially qu:Suero s

-

physically in the othe

£nd further in defendant's briel it is stated:
Conversely where, as in the case of defendant's witnesses
here the opinion of an expert is based on sound facicrs and
is sustained by all of the relevant evidsnce; that cpinion
should be accorded 'tne force of fact," (citing cases).
The defendant's position would seem to be thet the Commission is to

be bound by the opinion of the expert in any case where such opinion

1ight be uncontradicted. Such is not the law. In The Kiami Tribe of

Oklahoma et al., v. The United States, L Ind. Cl, Comm. 346, LOl, Chief

D

Commissioner Witt wrnte ag follawce

The purpose of submitting the reports and testimeny of
real estate appraisers is to aid the Comaission in making
this determinztion. The determination itself. however, is
to be made by the Commission on the facts established by the
evidence. An appraisal by an expert is not more than his
opinion. Opinion evidence is received when the person is a
qualified expert in his field, however Yopinion evidence is
not evidence of a fact." The weight to be given to opinion
evidence depends upon the qualificaticns of the witness in the
field in which he testifies and whether he takes all relevant
factors into account and the correctness of the facts, upon
which the opinion evidence is based; and whether the assumptions
made by the witness are proper and supported by facts.  The
appraisal can only be properly evaluated by giving consideration
to the cualifications of the witness and in the light of the
true facts upon which based,

¥hile, as stzated above, the determination itself is that of the Commission,
the opinions of experts must be considered and given such weight as in
view of 21l the circumstances, reasongbly attaches to them. See 20 Am,

dur. Sections 1206, 1207 and 1208,
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The above contentions made by defendant stem, it would appear,
fram the fact that petitiéner did not offer the testimony or opinion
of an appraiser. While the testimony, reports and opinions of appraisers
have proven of great value in the cases determined by this Commission,
it does not follow that the lack- of such testimony on behalf of a peti=-
tioner tribe should preclude a determination on value for a claimant
if evidence sufficient to prove unconscionable consideration is intro-
duced by the party in the case.

The parties agree that the fair market value approach is the method
to be used in valuation of the Shawnee Tract. They disagree, however, as
to the market data to be used in using this method of appraisal as pre=-
viously noted above. Petitioner relies on the standards for ascertaining

value set forth by this Commission in Osage Nation v. United States,

3 Ind, Cl., Com. 331, cited with epproval in Otoe and Missouria Tribe v.

United States, 131 C. Cls. 593, cert. den. 350 U. S, 8L8. In the Osage

case, supra, the Comiission made findings of fact with respect to the
various factors usually considered in valvation cases such as settlement,
transportation, topography, and sales and appraisals of Indian lands in
Kansas. In determining the value in the Qgggg case the Commission gave
great weight to the appraisal of an adjoining tract comparable in éize,
location, time and character. It should be stressed, however, that in
the Osage case other factors were weighed such as the fact that the same
economic and population conditions prevailed as to the two tracts. In
addition, there was much evidence with respect to sales both prior to and

subsequent to the Osage cession to 2ssist the Cormission in reaching its

detemination.
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Petitioner uvrges thzt the eppraisels end szles cf the Delavare

1 the instent case

s
(o]

Trust Lands and Peoria Trusi Lands zre controlling

e,
F

Hy

since a statistically valid comparison can be made of the Shawnee lands
and the sales price of the Peoria ana Delaware lands, "which were sold
on 2 relatively free market, % % %,V

The final appraisal of the Peoria lands showed an average value of
§1.66 per acre for 208,585 acres of such trust lands. These lands sold
in a very short period in 1857 at an average price per acre of $1.67 per
acre, The final appraiszl of the eastern Delaware lands showed an average
value of $1.79 for 217 ,515 acres appraised while the western Delaware

trust lands consisting of 343,326 acres were appraised at an average value

LS ——- -

of $1.65 per acre. The Delaware Trust lands enld for ghout $1 88 nex zoxe
The fact that the average sales price ber acre of the Delaware and Peoria
Trust lands was only slightly higher than the average appraised value is
not indicative of what 'bhéy would have brought on the open market in many
instances. Most of the trust lands were claimed by settlers and specu-

lators prior to appraisal and sale, associations were formed by settlers

to protect their claims, and bona fide settlers were allowed to purchase -

at the appraised value, Many of the Ybona fide settlers" were but specu-
lators who obtained their lands at the appraised value. Petitioner con-
tends there are four points of comparability between the three tracts --
locetion, character, time of cession, and size. &s to location, the three
were favorably located with the Delaware arnd Shawnee having the advantage
of being accessible to water transportaticn. &s to size, the btracts were

rot as comparatle since the Peoria trust lands consisted of 208,000 acres
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and the Dclaware Trust lands amounied to about 540,000 acres while the
Shawnee Tract contained 1,L0L,;790 acres. In the character of land the

two tracts were comparable with the eastern Shawnes lands. As to timeg
the comperability is questionable. Although the treaties with the Feoriag
Delaware and Shawnee Irdians were all negotiated in Mey 185k, the spprais-
als and sales of the Peoria and Delaware Trust lands occurred in 1856

and 1857, If conditions had remained anywhere neer normal then time as 2
factor might be comparable., Although there was a strong demand for open=-
ing Kansas to settlement in 185L, it is not believed that the great rush
to obtain these Kansas lands could have been foreseen in 185, An excerpt

from The Topeka (Kansas) Tribune is quoted in The Kansas and Nebraska

Handbook for 1857-8 (Pet. Ex. 155) which stated: "de had anticipated a
very_large emigration, but the realization is beyond all our preconceived
ideas.® It must be remembered that in 185l there were no settlements in
Kansas at the time of the cessions but that by 1856 and 1857 when the
appraisals and sales of the Delaware and Peoria lands took place practi-
cally all the trust lands had been claimed by settlers or speculators.
So conditions had changed in the time interval and most assuredly would
affect value. This does not mean that because of the change in conditims
the appraisals and sales of the Delaware and Peoria trust lands are not
entitled to great weight because not altogether comparable in time. It
only means that adjustment must be made in weighing these sales to compur.-
sate for what could not havebeen foreseen.

As noted above, the Commission believes the tracts are not compai.. .-

in size. 1In contending that these tracts were of the same size petitioner
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would obtain such comparability because the quarter sections or less
soid within the three tracts were of comparable size. The comparability
between tracts in = determination of value, however, is othervise. In

The Pottawatomie Tribe of Indiens. et al., v. The United States, 3 Ind.

Cl. Comm. 4O, at pzge 60 this Commission stated:
It is well esteblished that a sale of a large tract of

land as a urit brings far less than when sold in smell tracts.

A prospective purchaser in 1868 would have to teke into con-

sideration the risk involved as to the future economic con-

dition of the country and whether there would be a continuing

demand for the land in the area. He would 2lso consider the

length of time 3t would tske to dispose of all the land and

the costs of sale, so that in the end he would realize a profit.

In determining the issue of vzlue in cases before this Commission, due
consideration is given to all facts which wonld, or could have been known,
to 2 willing buyer and willing seller at or about the time of the pur-
chase. While in these cases the willing buyer ard willing seller are
hypothetical persons it is necessary to consider those factors which
would have been uppemmost in the minds of such hypothetical persons, in-
cluding the size of the tract, the highest and best use or uses for which
it was suitable, demand, prospects and risk.

In petitioner's brief it is stated petitioner feels the United States
should have appraised the Shawnee Traci by classifying the lands and
separately evaluating tracts of a quarter section or less. This seems to
tie in with petitioner's further contention that the United States owed
the Indians 2 duty to sell the lands for them or enable the Indians them-
selves to sell the larnds to the best of their advantage. With respect

to these contentions it is only necessary to point out that the United

States did offer to sell the lands of the Shawnes Tract for the Indians
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tut this offer was rejecited by the Indians during negotiatien of the
treaty for the reason as stizted by onc of their delegates a2s followss
They reject this last proposition. They would rather let

the land go at once, and know what they get for it. The whites

would flock in--some of the land might not be sold at &li. That

plan they let drop. Asks zbout the first proposition.
In any event, what the Shawnee tribe is entitled to is the difference be-
tween the consideration paid, if unconscionzble, and the fair market value
of the Shawnee Tract as a whole at the date of acquisition by the United

tatese They are not entitled to a recovery based on what the lands of

the tract may have brought if sold in small units of a quarter section or
less for their benefit.

Only a brief discussicn is necessary with respect to the defendant's
vitnesses. Doctor Wiiliam G. Murray, a qualified appraiser, appeared as
an expert witness for defendant and also prepared a written report contain-
irg much valueble information (Def. Ex. 1). Mr. Richard B, Hall, a quali-
fied appraiser, testified for defendamt but did not submit a report. There
is very little actual disagreement with many of the factors considered by
Doctor Murray and petitioner, such as character of the land, transportation,
climate, water; the importance of timber, and location of the land. The
sales considered by defendant's experts were solely those made by the Govere -
ment., While these are important, as pointed out by Doctor Murray, to indi-
cate a pattern of settlement and to show the type of land desired by the
settler, thus showing the impor’f;ance of water, timber and location, they ave
rot as indicative as the subsequent sales of the Peoria and Delaware trust

lands in 2 relatively free market are in determining value in this case.

The sales of the trust lands were not considered by defendant's appreic
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zcause of the differencz in time and intervening factors. Doctor Murre
felt that the trust lands were sold in a bocm time. 4s far as comparable
sales are concerned, the only sazles considered by defendant’s appraisers
upor: which their opinion of veiue could be pegged were Covernment salese
Sales of public lands are controll:ec} seles and thus may nrot be used alone
to establish fair market value.

By Article 3 of the Treaty of May 10, 185L, 10 Stat. 1053, by which
the Shawnee Ihdians ceded their lands to defendant, the United States
agreed to pay $829,000 in cash for the cession in the following manner:

¢10,000 to be invested by the United States, at 2 rate of interest not

less than five per centum per anmm; seven hundred thousand dollars to be

paid in sevan eaual in

stal)Imente eommencing in 18EL and &R0 000 additsional
following the termination of that period. Petitioner contends that the
vnited States should not be allowed to charge against the Shawnees the full
3,,7‘,829,000.00-1311‘0 rather the consideration paid should be valued at its
present worth as of the date of the treaty of cession, or $635,265.66.

This method of attempting to reduce the actual consideration paid under the

provisions of a treaty was rejected by this Cormission in The Crow Tribe v,

The United States, 6 Ind, Cl. Comm. 98, 12L, 125, as an attempt to obtain

interest where none was provided for or could be allowed. In the negotia-
tion of the Shawnee treaty of 185, here involved, it should be pointed out,
the question of the number of payments under the treaty was a matter of

bargaining between the parties with the United States finally agreecing to
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Trie Commission, taking into consideration the ma2ny factors relative
to the value of the Shawnee Tract in 185L as set forth herein and in more
cstail in the findings of fact; the fact that the purchase would be of a
large tract including the less veluable lands in the western portion; the
history of settlement and sales of the tract as a whele; the pattern of
settlement in adjoining lands in Missouri, and the appraisals and sales
of the Feoria and Delaware tracts making due allowance for differences in
size and conditions existing in 185L which could not have been reasonebly
foreseen at that time, concludes that as of August 2, 185k, the day on
which the treaty became effective and title passed to defendant, the fair

market value of the Shawnee Tract, consisting of 1,L0L,790 ecres, was

ritwrald at her Nl anldrmer a4 Padaw wmasdeAd
TIVEUL QY &
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value on the more valuable eastern porfion of the Shawnee Tract, consist-~

ing of 932,138 acres, of $1,631,211.00, or at the rate of 81,75 per acre,

and a2 fair market value oh the h72,652 acres in the western third of the : -

tract of $307,223,00, or at the rate of sixty-five cents per acre. The

consideration of $829,000,00 paid for the Shawnee Tract was unconscionable.
Counsel for petitioner close their brief with this amazing state-

nents:

For the purpose of this case, petitioners are assuming
that the Shawnees received the consideration which is pro-
vided for them in the treaty of 185kL, leaving the question
as to whether they actually received it to the petition for
an zccounting,

To give effect to the staztement we would be regquired to give an opinion
en an zbstract pre

N .

£ real controversy exisis which is whether the consideration the



titioner received for its lands wes unceonscionable.

he consideration the defendant pzid
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fer the lands and their vilue at the time the Indians' title passed to
defendant, We have decided the value of the land. There was no proof
cffered as to the consideration paid, nor was such proof needed, because
the petibioner has alleged that the consideration paid was $829,000.00,
vhich the defendant has admitted in its answer., Obviously, unless the
consideration for the cession was proved by admissions in the pleadings
the petitiorer has not made out 2 case. We thirk the admissions in the
pleadings, mentioned above, show that petitioner received the considera-
tion stated in the treaty. We will, accordingly, make a final award
LIzid upuu vue consideration shown by the pleadings, less such offseis

-~ mey hereafter be allowed, Such final award will, we believe, remove
the question of the amount of the consideration paid for the 185L cession
from the petition for an accounting mentioned by petitioner in its brief.

Louis J. O'Marr
Associate Cormissioner

¥Ye concur:

Edgar E. Witt '
Chief Cormissioner )

Wm. M. Holt
bssociate Commissioner






