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OPIIflOR OF TiiE CQ311SSIOM -- 
O1f.farr, Commissioner, del ivered t h e  o ~ i n i o n  of the Corn-ission. 

The lands  f o r  which claim i s  made are ? a r t  of  a tract the de fendmt  

ceded t h e  Shawnee h'atior, o r  Tribe of Indians by t he  Treaty o f  Novexber 7, 

1825, 7 S ta t ,  284, and w a s  f o r  t h e  bene f i t  of  t h e  p a r t  of t h e  tribe then 

l i ~ i n g  i n  t h e  S t a t e  of Eismur-i  and those meabers o r  branch of t h e  t r i b e  

who were then l i v i n g  i n  i:?e Sta+d of Ohio and xho might eiiigrate - X P S ~  cf 

t h e  K i s s i s s i p p i  River t o  t h e  iands ceded t o  t he  Eatior? hy t h e  T r x C , ; .  cf 

XcvmSe~  7, 1825. 



Later ,  225 or* kucpst E, 1631, 7 S';aC. 35s3 t h e  0 5 0  p;rt ol" t.hs 

tribe ced.& t f i~ j . ?  Or,,io lzr& an5 iAe defenGant grzritzd ihm: ~ z r L  of ihe 

lar,& It gssTe the tr ibe by t he  Trsaky CT 1:overcber '7, 1825, T'here2i^ter5 

the t w o  b r~nches  of t3.e Sh..qee Piation w,ited or! t3e lands: ceded t o  the;:; 

bj. tine 1825 tree%;? =A thereaf ter  t h e  S 'kmee lands vere held i n  com;!on. 

By the Treaty ~f Eay lo ,  1854, 10 Stat, 1053, the u i t e d  t r i b e  of 

Sbz~rnee Indians ceded t o  the k i t e d  States  a l l  the lands  acwi red  f rox  

the United Sta tes  by said t r e a t i e s  of Novexber 7, 1825, and August 8, 1831, 

krd by the Treaty of Hay 10, 1854, the Uneted States  re-ceded t o  the 

Shz-xnee 200,165 acres of t h e i r  lands, More about t h i s  l a t e r ,  So there i s  

EO questiori of t i t l e  in~07,Tred ix t h i s  case and thr: sole issue t o  be  now 

decided i s  whether the  consideration the defenda.nt. y i d  +.he .Sh=wr? f o r  

t h e i r  lands i n  1854 was unconscionable, 

The mended pe t i t ion  i n  t h i s  case vas f i l e 6  by The Absentee Shawnee 

Tribe of Oklahoma and Riley X e  Rood on behalf of The Shawnee Nation, p e t i -  
- 

t ioner ,  The pe t i t ion  had been amended to sever certain claims not pe r t inen t  
. - 

t o  t h e  issues here involved, I n  amending the petit ion, pe t i t i one r  dropped 

as named pa r t i e s  The Eastern Shawnee Tribe of Oklahona and cer ta in  named 

individuals, Xhile &fen&?% does not controvert t32t the Shamees zre 

an iden t i f i ab le  t r i b e  of Indians which, through proper representzti7res, 5 . ~  
.- 

e n t i t l e d  t o  prosecute t h i s  c3 a i m  on behalf of those Indians haring an 

interest therein,  defendant d i d  object t o  peti t ioner dropping the E a s t e r  

Shawnee Tribe of Oklahoma ar,d a l l  bu t  oze of the  persopal r ep resmta t i -  5 :  ., 



the S e c r e t a n  of the  IrIterior (pet. ITj;, KO, 286), an6 a s  such hzs the ca- 

Shaxnee Tribe, co~lceded t o  be an ident if isble  t r i b e  by defendant, who may 

be en t i t l ed  t o  par t ic ipz te  i n  anjr recovsry herein. The contections made 

by defendant wodd  sea!^ t o  r z i s e  some question as t o  the r i g h t  of the ab- 

sentee Sha-mees t o  part ic i?ate  i n  ary recovery zs t o  t h e  S-hamee Reservation 

but t h e i r  r ights  >:ere expressly recognized i n  the Treaty of Nay 10, 1854 

Okiahmz as a par ty  pet i t ioner  was made by pet i t ioner  without svlction of 

.le Commission, the r ights ,  if any, of the members of t h a t  group to- par t i -  

c ipate  i n  ary recovery respecting the clain now presented as descendants 

of Snawnee Indians having an in teres t  in The Shahme Tract ceded i n  18% 

are protected by pet i t ioner1  s agrement tha t  th i s  act ion i s  brought on be- 

half of  thernselt-es and in behalf of such other descendants o r  successors of 

the Shamee Tribe o r  Nstion (as it existed i n  1854) as mziy be ent i t led  t o  

p a r t i c i ~ t e  in any recovery herein. 

The lands involved i n  this case are loczted i n  what is now the Sta te  

of E;ansas, The area inciudes a l l  of present-day Johnson County and greater 

o r  l e s s e r  parts  o f  Douglas, Shzwnee, Osage, Miami, Fra*Lin, I:'a3a9msee, 

Lyonf .  Morris and Gesry cor?r?t.ies The E?hz'~?r.ee TracC, 7 i : ~ ~  z??-~--:--~-'-- A U J ~ J 2 1 L Q  UGLY Qe L, 



River for;;~ed. $ 1 : ~  r;2ri.kiern ko~r&ry  l i ~ s  f o r  2 dist,znce cf  z'caut 62 rr.iies 

froz ezst, t o  T . : E S ~ ~  The Sta t e  of Kiss0ul.i adjo ined the  l a n d s  or! t he  ea s t*  

Tile g rea t  Szntz Fe T r a i l  rzn t'riough mos t  o f  the Tract  an:! a branch of the 

C d i f o r n i a  Road passed tbxough par% of these  lzcds. 

The Shzmee Tract consisted of 1,604,956 ac re s  a l l  of thick., were tech- 

n i c a l l y  ceded t o  t h e  UrLted S ta tes  by thc  Treaty o f  Kay 10, 1854. Under 

the provisions of the t reaty ,  the United S t a t e s  re-ceded 230,164 ac r e s  t o  

the  Shamee Indians who were t o  make se lect ions  t d t h i n  a 30-inile l i m i t  

w f s t  f rm t h e  bound.ar,- ~f t he  S t a t e  of Hissouri .  It i s  agreed by the 

p a r t i e s  t h a t  t h e  acreage t o  be evaluated cons i s t s  of l,hO!-~,790 acres. 

The p a r t i e s  agree t h a t  there exis ted between t h e  appmximately ea s t e rn  

L.. . I¶. . . . .* . 
. -  . - 

L~G-L/~,;~.us 0; ;;it Li.'bG &ll(; &j~~-i, t h e  wes i;erri one-tnra CeP-Galn geo,Sr3.pllL- 

cal ,  topological  and h i s t o r i c a l  considerations which make it necessary t o  

consider t h e  two po r t i o r s  separately. m i l e  t h e  defendant's appra i se r  

estimated t h e  western por t ion t o  contain roughly 500,000 acres ,  t he  Com- 

miss ion has concluded that pe t i t ioner ' s  f i gu re  of  472,652 acres  i n  t h e  

xe s t e rn  por t ion  is c loser  to the  t o t z l  t h a t  should be thus included there -  

in. The ea s t e rn  two-thirds of t he  Shawnee Tract consisted of  932,138 acres.  

P e t i t i o n e r  bases  i t s  tlevaluation of t h e  Shawnee Tract  on t h e  a c t u a l  

market f o r  l ands  i n  two coxpzrable t r ac t s ,  t he  Delaware trust t r a c t  to t h e  

nor th  and t h e  Peor ia  trust t r a c t  t o  the south of t h e  Shawnee lan& F' 

s d e s  of t he se  two t r a c t s  and t h e i r  re la t ionship  t o  the valuat ion 05 " - *  

Shai-inee Tract  w i l l  be disccssed hereinzf t e r ,  Defendant did not co 2si ce: 

tile d i spos i t i on  of tne  Delaware md Peoria trcst lands Itbecause c - 

ferences  i n  l oca t i cx ,  t h e  ard i ~ t e r v m i n g  f t r t o r s  renaering t he  2;esult 



?t c5Ly u&gnlin b:y unfor2seezble a s  0 f l Z s L , l t  Dzf end..nk s t a t e s  t h ~ t  

t h ~  ~10s;; dL;.e.cl$, f2ct.s i n  the valuation of tk SSawnee lands were t5e 

record an2 patterns of sa les  of c~nparable  an2 adjacent l a d s  i n  

I.:issourF up t o  the &te of t&ing, The sales referred t o  by defen6m-b 

were s2les of public lands by the  United S a t e s ,  

Thus we h v e  a difference i n  views as t o  t h e  market data t o  be used 

i n  vzluing the  Shzkmee Tract. I h i l e  much of the  lands im~~ediate3.y zd- 

Soinirg the  Shawnee Tract i n  t he  S ta t e  of 1-iissouri had been se t t led  for 

gears  there i s  na euidsnce 2s t o  f r e e  or pr ivate  szles  of unimproved 

lands i n  t h a t  area. Pe t i t ioner  has b u i l t  a China waU. around the k l a ~ ~ a r e  

and Peoriz sa l e s  in 1856 acd 1857 and contends tha t  they are  controlling 

- n 4, Tun- ii26 ~ u 3 4  evciLb-l ioi i  of -i,ile Silzwrlce T r a c k  ol'lering nu evlcier~t, tcs Lv 

what i she s a l e s  data may have been in 1854 or p r io r  thereto i n  nearSy 

lancis, frefendant on the other h2nd erec ts  ju s t  such a bar r i e r  to the 

considerztion of arrything thz t  happened subsequent t o  the  valuation date 

and a s  t o  s a l e s  in 1854 or  pr ior  thereto l imi t s  its market data t o  Govern- - 

nent  disposals  of land especially in the adjacent State  of Hissonri. While 

the  s a l e s  contended for by t h e  par t ies  a r e  fac tors  t o  be considered in 

valuat ion of The Sha~mee Tract, none of  then are  i n  themselves con t ro l lhg ,  

It i s  necessary first t o  consider the weight t o  be given t o  opinion 

evidence i n  these valuation cases before the  Commission because of t h e  

positions taken by the par t ies  t o  t h i s  action. Defendant's counsel s t a t e s  

on page 18 of h i s  brief:  

Tne pe t i t i ons r s  i n  this case f l a t l y  present t h e  question 
as to whether a p ~ r a i s a l s  should be mde b3- r ea l  es tzte  experts 
or 'ky l z q - e r s  an5 ,;txige5 o r  cnryissioners, e p p i n t e 2  solely on 



Comersely where, az in the  case of defel:dantt s v i tne s se s  
here  the opinion of an expert  is  based on sounc! factcrs  and 
i s  susta insd by a'G of t h e  relevznt evi&nce, t h a t  opinion 
should be accorded " t i e  force of fact , l t  ( c i t i ng  cases), 

The dei"endantls posi t ion would seez t o  b e  t h a t  t h e  Csmiss ion  i s  t o  

be bound by t h e  opinion of i k e  e~zper-t in any case %:here such opinion 

nfgh t  be  uacontradicted, such i s  not t h e  law, In The E i a n i  Tr ibe  of 

The p u v o s e  of ~ ~ ~ S n i t t i n g  t.5e repor t s  and t s s t i rnc~y  of  
r e a l  e s t a t e  a ~ r a i s e r s  is t o  a i d  the  Comission i n  making 
t h i s  determinztion, The det.emination P t se l f ,  however, is 
t o  b e  nade by t h e  Cogmission on the f ac t s  established by t h e  
evidence, kr! aypreisa'i by zn expe,-t i s  c o t  more than h i s  
opinion, Opir i io~ evidence i s  received xhen t h e  person i s  a 
qua l i f i ed  expert  in h i s  f i e ld ,  however "opinion eridence is 
not  ev ideme of a fact.," The weight t o  h e  gisen to opiriion 
evidence depends upon t h e  qual-ificaticns of the tizitness i n  the 
f i e l d  i n  which he t e s t i f i e s  an2 &&her he takes all r e l evan t  
f a c t o r s  i n t o  account and t he  correctness of t he  facts ,  upon 
which t h e  opinion e\idence i s  based; 2nd xhether the  assumptions 
m d e  by t3e wi tness  a r e  proper and supported by facts; The 
app ra i s a l  can only be pro7erly e m h a t e d  by g iv i rz  consideration 
t o  t h e  qualificcztions of the  witness ad i n  the l@t of t h e  
t r u e  f a c t s  upon xhich based, 

I:hile, as s t a t e d  above, the  de t en ina t i on  i t s e l f  is  t hz t  o f  t h e  Commissiori, 

t he  opinions of exper ts  must be considered and given such ve igh t  as i n  

vie-,! of a l l  the circumstances, reasori&lg atQches t.o t h m ,  See 20 Am, 

Zur, Sec t ions  1206, 1207 ar,d 1208, 



The above contentions made by defendant st=, it would appear, 

fram the fact that did not offer the testimony or opinion 

of an appraiser. While the testimoqy, reports and opinions of appraisers 

have proven of great value in the cases determined by t h i s  Ccolmiesion, 

it does not follow that the lackp of such testimony on behalf of a peti- 

tioner tribe should preclude a detennination on value for a claimant 

if evidence sufficient to prove unconscionable consideration i s  intro- 

duced by the party in the case, 

The parties agree that the fair narket value approach is the method 

to be used in valuation of the Shawnee Tract. They disairee ,  however, ae 

to the market data to be used in using this  method of appraisal as pre- 

vfously noted above. Petitioner relies on the standards for ascertaining 

value set forth by this Commission in Osage Nation v. United States,  

3 Ind, C1. C a m .  331, cited with approval in  Ot,oe and Missouria Tribe v. 

case, supra, the Comission made findings of  fact with respect to the 

various factors usually considered in valuation cases such as settlanent, 

transportation, topography, and sales and appraisals of  Indian lands i n  

Kansas. In determining the value in the Osage case the Comission gave 

great weight to  the appraisal of  an adjoining tract comparable i n  size, 

location, time and character. It should be stressed, however, that in - 

the Osage case other factors uere weighed such as the fact  that the e m  

economic and population conditions prevailed as to  the  two tracts. In 

addition, there was much evidence with respect to sales both prior ta and 

subsequent t o  the Osage cession to z s s i s t  t he  C m i s s i o n  i n  reaching its 

detemination. 



an:! t'ne s a l e s  p r i c e  of the Peoria and Dela~gare h n d s ,  '!which were sold 

on a r e l a t i v e l y  f r e e  n&:et, % 3t 4 t ,  11 

The f i n a l  apprzisa l  of the  Peoria l r n & s  shcwed an average m l u e  of 

8L66 per  ac re  fo r  %8,585 acres of such tmst lands. Thcse lands  so ld  

ic a very sho r t  period i n  1557 a t  an a-verage pr ice  per  acTe of 8L67 p e r  

a s r e p  The f i n a l  a p p - a i s d  of t h e  e s s t e rn  Delaware lands shoved an  average 

value of $1,79 f o r  217,515 acres appraised while t h e  western Delaware 

t r u s t  l ands  c o ~ s i s t i n g  of 3t3,326 acres  were apprzised a t  an average value  

of $1-65 per acre, The nelaware T ~ . ~ l s t .  ?and-s ~ ~ 1 6  f?? &h?~t  $l+e!? -Am *-- --A&* -nee 

The f a c t  t h a t  t h e  average s a l e s  p r i ce  per  ac re  of the  Delaware and Peo r i a  

T rus t  l ands  was only s l i g h t l y  higher than t he  average appraised value  i s  

not  i n d i c z t i v e  of what thky would have brought an the  open market i n  nary 

ins tances .  Most of t h e  t r u s t  lands vere  claimed by s e t t l e r s  and specu- 

l a t o r s  p r i o r  t o  appraisa l  and sale,  associa t ions  w e n  fomed by s e t t l e r s  

t o  p r o t e c t  t h e i r  claims, and bona f ide  s e t t l e r s  vere allowed t o  purchase - 
a t  t h e  appraised value. E a y  of the %ona f i d e  s e t t l e r s "  were bu t  specu- 

l a t o r s  who obtained t h e i r  lands a t  t h e  appraised value. Pe t i t i one r  con- 

tends  t h e r e  a r e  four points of conparabil i ty between the  three  t r a c t s  -- 
l occ t i on ,  charac te r ,  t i - e  of cession, and size,  A s  t o  location,  the  t h r e e  

were favorably located lift!: the De laa re  an6 Shmnee haviny t h e  advaztage 

of be inc  accessible t o  va+,er t r z l n ~ p o r t z l i c c ~  P-s to  s i ze ,  the  tracts m r e  

n o t  2 s  c m p a r & l e  s i ~ c , e  *c Pecrla tmst l a &  c.jmisted cf 296,033 a c r e s  



txo tracts xere comparable w i t h  the  eastern S1-ia:l-iee k n d s ,  A s  to  t i ne ,  

the compsrability i s  ques t io~able ,  klthoag3 the t rez t les  x i t h  the Feoria, 

a l s  and sa les  of the  Peoria and Delaxare Trust lands occu.rred i n  1856 

f ac to r  might be comparaXe, Although there  xzs a strong demand f o r  open- 

izg Kansas to se t t lexent  i n  1854, it i s  not b e l i e ~ e d  tha t  the great rush 

to  obtain these Kansas lands could have been foxseen 1654. An excerpt 

fron The Topeks (Kansas) Tribune i s  quoted is The Kansas and Nebraska 

Ha.ndbook fo r  1857-8 (Pet, EX. 155) which stzted: We had ant icipated a 

very l a r g e  emigration, but the rea l iza t ion  is beyond all our preconceived 

ideas." It must be remembered t h a t  i n  1854 there  were no settlements i n  

h n s a s  a t  t h e  time of the  cessions but t h a t  by 1856 and 1857 when t h e  

appraisals  and sa les  of the Delaware and Peoria 12Rds took place p rac t i -  

c a l l y  a l l  the  trust lands had been claimed by s e t t l e r s  o r  specuktors .  

So conditions had changed i n  the time in terva l  and most assuredly would 

a f f e c t  value. This does not mean tha t  because of tine change in c o n d i t i m s  

the  appra isa ls  and s a l e s  of the Delaware and. Peoria t r u s t  lands a r e  n o t  

e n t i t l e d  t o  great weight because not a l together  comparable i n  time. It 

only mear-s t h a t  ad jusben t  must be made i n  weighing these sa les  to  comr 

s a t e  f o r  w3at could n ~ t  h a ~ ~ b e e n  foreseen, 

A s  noted above, the Cornissjon believes the  t rac ts  a re  not c ~ r . p ~ ,  

i n  s i z e ,  Ir. co~ter,dir,n tkt these t r ~ c t s  r:ere of th2 sane s i ze  p c t l t i o z e r  



C 1 ,  Corn, LO, a t  page 60 t h i s  Comission s ta ted:  

1% is  well estzSlis3ed t ha i  a s a l e  of a l a r g e  t r a c t  of 
land a s  a wit, b r i ~ g s  f a r  l e s s  t5zn when sold. i n  sxall t r z c t s .  
A prospect,ixe purchaser i n  1858 t:oilld have t o  take  i n t o  con- 
s l d e ~ a t i o n  the  r i s k  in~rolved ss t o  t3c  fu'crzre economic COE- 

d i t i o n  of t h e  c o m t r j ~  and xhether theye would be a continuing 
demnd f o r  the land i n  t he  area, He wo-dd a l s o  consider  t h e  
length  of t i 2 e  It tio&o t&:e to  dispose of a l l  t h e  land and 
t h e  c o s t s  of s a l e ,  so  t h a t  i n  the end he woclld r e a l i z e  a p ro f i t .  

I n  de t emin ing  t h e  i s sue  of value i n  cases before t h i s  Comniission, due 

considera t ion is given t o  a l l  f a c t s  which would, o r  could have been known, 

t o  a r i u i n g  buyer and 1;illing s e l l e r  a t  o r  about t h e  time of  t h e  pur- 

chase, While i n  these  cases t h e  x i l l i n g  buyer a rd  w i l l i n g  s e l l e r  a r e  

hypothe t i ca l  persons it i s  necessary to  consider t hose  f a c t o r s  which 

would have been q p e m o s t  i n  the minds of such hypothet ica l  persons, in-  

c l u d i n c  t he  s i z e  of the  t r a c t ,  the highest  and b e s t  use o r  uses f o r  which 

it was su i t ab l e ,  demand, prospects and risk. 

I n  p e t i t i o n e r t  s br ief  it is s ta ted  pe t i t i one r  f e e l s  the  United S t a t e s  

should have a m r a i s e d  t h e  S'r2tmee Tract by c l 2 s s i f y i ~ g  t h e  lands  and 

s e p r a t e l j .  eva lua t ing  t r a c t s  of a quarter  section o r  l e s s ,  This seems t o  

t i e  i n  wi th  p e t i t i o n e r ' s  fu r the r  contention t h a t  the  Unlied S t a t e s  owed 

t h e  Indians  2 duty t o  s e l l  the lands o r  t h m  o r  enable the  Inciians them- 

se lves  t o  s e l l  the l a r d s  t o  tSe bes t  of t h e i r  advantage. With respect  

to  these  con ten t ions  it, i s  only necesszry t o  poirlt out  t h a t  t he  United 



They re j ec t  t h i s  l a s t  proposition, They would ret.her l e t  
t5e land go zt 0 x 3 ,  ar.6 knoy vhet they g e t  fo r  it. Ti12 vhi tes  
would  flock in--sons of the lad mig'nt r10.i; be sold a t  b l l .  Thst 
plan they l e t  dro?. Asks abont the f i r s t  pmpsiLion ,  

I n  aqy event, what the  Shawnee t r i b e  is en t i t l ed  t o  is  tfic difference be- 

tween the consideration pc?i&, if unzonscion~ble, and the f a i r  market Td.ue 

of the Snatrnee Tract a s  a whole a t  the  date of acquisit ion by the  United 

States.  They a r e  not en t i t l ed  t o  a recovery based on what the lands of  

the t r a c t  nay have brought if sold i n  % a l l  u n i t s  of a quarter section o r  

l e s s  f o r  t h e i r  benefit ,  
. - -- - 

O d y  a br ie f  discussicn i s  necessary uitf:  respect t o  the  defendant's 

witiiesses. Doctor :<i=iam &. xurray, a qual i f ied appraiser, appeared a s  

an expert witness f o r  defenda~t  and also prepared a written report  contain- 

Irs much v a l w b l e  infornation ( ~ e f ,  &, l), N r ,  Richard Bo Hall, a quali- 

f i e d  appraiser, t e s t i f i e d  for  defendant but did not submit a report. There 

i s  very l i t t l e  ac tua l  disagreement with nany of the factors considered by 

Doctor Kurray and pet i t ioner ,  such a s  character of the land, transportation, 
. 

climate, water, the  inportance of timber, and location of the land, The 

sa l e s  considered by d e f e ~ d a n t ' s  experts trere so le ly  those made by the  Gcsi ,*T-.  - *  

n m t .  t,%ile these are k-por-nt, as pointed out by Doctor Murray, t o  indi-  

ca te  a pa t te rn  of s e t t l m e n t  and to  show t h e  type of land desired by t h e  

s e t t l e r ,  thus showi~z  the importance of ~ a t e r ,  thSer and location, the3 z--c, 

EOL as indicat ive a s  t h e  suSsequent sales of the Peoria and Delaware tmst 

lands i n  a r e l a t i v e l y  f ree  market a re  i n  detemining value in  t h i s  case. 

r,. . . ize s d e s  of t h e  trust. L n C s  weye not consraered by aefer~ciant's ~ 3 ~ 2 :  r 



Szles  of pcb l ic  lands a r e  c o ~ t r o U e d  sa les  a ~ d  t h s  nay n o t  be used a lone  

t o  e s t z b l i s h  f a i r  rnzrket vzlue. 

B y  Article 3 of t h e  Treaty of 14ay 10, 1854, 10 S t a t *  1053, by r-Mch 

the Shawnee Indizns ceded t h e i r  l a n k  t o  defendant, t h e  United States 

agreed t o  pay $829,030 i n  cash fo r  the  cession i n  t h e  f o l l o x i i g  manner: 

$40,000 to be invested by t h e  United States,  a t  a r a t e  or" i n t e r e s t  no t  

l e s s  than f i v e  per centw. per  a n m ;  seven hu~cired thousand d o l l a r s  t o  be 

l d  ir? sever, P ~ I Y  11- fnt.?.?.>ymt._~ c p ~ m ~ p c i n e  LC 165!$ ?T? $f!Pj QP3 1 6 d i t . F ~ e l  

following the termination of t ha t  period. P e t i t i o n e r  contends t ha t  t h e  

united S t a t e s  should not be allowed t o  charge against  the Shzwnees t h e  ~2131 

G 8 2 9 , 0 0 ~ . ~ ~  b u t  r a t h e r  t h e  considerztion paid should be valued a t  its 

presen t  worth as of t h e  date  of t h e  t rea ty  o f  cession, o r  $635,265.66, 

This method of attempting t o  reduce the.  a c t u a l  consideration paid under t h e  

provis ions  of a t r e a t y  tras rejected by t h i s  Comission i n  The Crow Tr ibe  v. 

The United S ta tes ,  6 In& C1. Corn. 98, 124, 125, a s  ul attempt t o  o b t a i n  

i n t e r e s t  where none u a s  provided f o r  o r  could be allowed. I n  t h e  negotia-  

t i o n  of t h e  Sha~inee t r ea ty  of 1854, here involved, it shodd  be pointed out, 

the ques t lon  of t h e  number of p a p e ~ t s  under the t r e a t y  was a mat ter  of 

bargaining between t h e  pa r t i e s  with the UnitedStates  finl7Uy agreeing t o  



The Cmmis si.on, tzking j.nto cc~islderz t i c n  t h e  mny factors  relat.ive 

63 trio ~ z l i l e  of the  Shzw_n_ee Trgct i n  1GSLj as s e t  fo r th  here52 ar.5 i n  more 

&tail i n  tne  f indings of f ac t ;  t he  :'act t h a t  the  purchzse uccld be of n 

l a rge  t r a c t  incluciing t he  l e s s  ~ A u z S l e  lands  i n  t h e  westzm portion;  t h e  

histoq: , .  of se t t lm.ent  and sz7,es of t he  t r a c t  as a tho le ;  tine pe t t e rn  o f  

s e t t l m e n t  i n  adjoining lands i n  3 i i s s o u ~ i ,  and t h e  amra i sa fs  and s a l e s  

o f  t h e  Feo r i a  and Delaxare t r a c t s  making due al lovznce f o r  differ-ences i n  . - 

s i z e  and condit ions e x i s t i r i  i n  185L which could na t  b v e  been reasonzbly 

foreseen a t  t h a t  time, concludes t h a t  as of August 2, 1854, the day on 

which t h e  t r e a t y  becarne effect ive  a d  t i t l e  passed t o  d e f e n h + , ,  t he  f a i r  

m r k e t  value  of tfie Shaamee Tract, c o n s i s t i ~ g  of 1,404,790 acres, was 

, 9 3 9  Th5: tc%zl i= zr r iye? 25 h-r -.a I--d--= n 3  - --- *-+- ---.t--+ ..---a-ki 

value on t h e  more valuable eas tern  por t ion  of t h e  Shawnee Tract, cons i s t -  

2nd a f a i r  market value on t h e  472,652 acres  i n  the  western t h i rd  of t h e  

t r a c t  of $307,223,00, or a t  t h e  r a t e  o f  s ix ty-f ive  cents  per acre. The 

cons idera t ion  of $829,00().00 paid f o r  t h e  Shawnee Tract  was unconscionzble. 

Counsel f o r  pe t i t i one r  c lose  t h e i r  b r i e f  with t h i s  amazing s t a t e -  

For t h e  p u q o s e  of t h i s  case, pe t i t i one r s  a re  assm-ing 
t h a t  t h e  Shawnees received the cocsideration which i s  pro- 
vided f o r  them i n  the  t r e a t y  of 185L, leaving the  question 
as t o  whether they a c t u l l y  received it to  t h e  pet i t ion f o r  
an  accounting. 

To give  e f f e c t  t o  t he  stat.eme nt we uou2.d be recpired t o  give an opinion 



t~hich  the defendant hzs a&,itted in  i t s  answer, Obviously, unless the 

considerztion fo r  the cession was proved by z d ~ i s s i o n s  i n  the pleadings 

t'n.; pe t i t i cns r  has  not msde out, a case, We %hi& the a h i s s i o n s  in t 3 e  

pleadings, mentioned above, show tha t  pet i t ioner  received the considera- 

ti02 s ta ted  i n  the treaty, We w i l l ,  accordirgly, m&e a f i n d  award 

L- - -  D 
---Iu U ~ V U  L k  consiaeratlon s!m.?~ by the plszdings, less such offse ts  

- ?  may hereafter be allowed, Such f i n a l  award w i l l ,  we believe, remove 

the question of tk amoant of the consideration paid f o r  the 18% cession 

fm the  pe t i t ion  fo r  an accounting mentioned by pe t i t ioner  in its brief .  

Louis J, OtEarr . 
Associate Comissioner 

We concur: 

C5gar E, W i t t  ----- 
Chief Cornis  sioner 




