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OIMarr, Commissioner, delivered 

The p e t i t i o n  in t h i s  action was 

t h e  Lover Pend d 1  Oreille or Td i spe l  

the opinion of the Comission. 

duly f i l e d  with the Conmission by 

Tribe of Indiuls . Peti t ioner  a l leged 

the re in  t h a t  p r io r  to ,  and on or about the year 1890, the United Sta tes  

wrongfully a d  forcibly,  seized and took from the petit ioner ce r t a in  

lands described i n  t h e  petit ion, with f u l l  hodedge tha t  the lands were 

t h e  p o p e r t y  of,  and exc1usi;;ely field, cxied and possessed by pet i t ioner .  

? c t l t i o n ~ r  f - z the r  z.11sged t h a t  no comideraiion was ever paid. to ,  o r  



rccelved 1% said p e t i t f ~ n e -  f o r  the landr s o  t s k n  (Fctit ion, pale 2). 

h in% pe t i t i on  ':2S m e n d ~ d  t o  xcre fdly dzscrib? t35 Izrds cleLwd by 

pet i t ioner  m d  such description zias ag~ln mended t o  elbinate h?o  s m d l  

zreas in the southeastern portion of the  c l ~ i n s d  t r a c t  follcxing the  

filirz of a disclaimer t o  sa id  sxa.11 areas  (see Finding 15'1, 

Defenhnt concedes t h a t  pet i t ioner  5s a organized group of I&isns  

presently residing upon the I ' d i spe l  I n d i a  Reszrvation i n  the  S t a t s  of 

IJasliington and i ts  corporate charter  the n a m  of I'hlispel I n d i m  

Community Reservation, dated Xay 28, 1938, has been recognized 2nd ap- 

proved by t h e  S e c r e t a y  of the In t e r io r  (Def . Req, Fdg . KO. 1) . Defend- 

an t  contends, however, t h a t  p e t i t  i o x r  represents only the Lover f k l i s p e l  

Indians as distinguished from the  Upper Kalispel Indiam ( the d i s t inc t ion  

- - - 1. - - - . . 
~ L L O W L L  uy Zi, t v iGCL lLe  wiii be Gsc-usgeG iiereinaiier; ana tnai ihe 

question f o r  consideration i s  only the area of land, if  any, exclusively 

used and occnpied 3y the Lower Kalispel. Defendant further contends that 

t h e  substantive evidence suppar ts  the conclusion t h a t  pet i t ioner  d i d  not 

exclusively use and occupy a?y area t o  t'ne exclusion of other t r i b e s  or  

groups, and, i n  aqy event, the Kalispel Indians - including both the 

upper and lower divisions - did not use and occupy more consis tent ly  

than other groups an  area more extensive than outlined by deferxiant's 

e thnologis t  on a map, defendant's Fxhibit 21  B, 

Pursuant t o  a s t i p d a t i o n  f i l ed  by the parties 15th the Commission, 

it wzs agreed t h a t  t h e  i n i t i a l  hezing of the case should be c o n f i ~ e d  to 

.L .he question of t i t l e  o r  ownership of the t e r r i to ry  e l a i r e d  by p e t i i i o 7  

o? or mcupied 'cry it, and the aznea thereof, all other issues of 

la.= cr f a c t  t o  be pcstponed c n t i l  the determilation of sa id  q x s t i o n .  



. . ?'etitj-cpo,r cozt.sr<s 2 % ~  byj.cf t h a t .  it k 2 s  prc-~~fn In&.2n t i t l e  

A tl;e t r a c t  ~ 1 ~ i ) n ~ <  ir1 i t s  secon6 z x n & r s n t  t o  t h e  pe t - i t ion  ( 3 . g .  15) 

5y h o  ~ t h o 6 s ,  (I-) f ac tua l  proof of exclusive use  o? ozcupancy of a 

def i rab le  area and (2) recogntt ion of t i t l e  i n  p e t i t i o n s  b3~  the  United 

S ta tes .  

Tne t r a c t  of c o u n t ~ y  cl&ed t o  ha.ve been irnmemcrially i n  t h e  ex- 

c lus ive  use and possession of pet i t ioner  i s  loczted along t h e  pend 

d lOre i l l e  River i n  ~ h &  are  now the S ta tes  o r  x a s h i n ~ t o n  and Idaho, 

around Lake Pend d t & e i l l e  a d  Priest. Lake i n  the S t a t e  of Idaho, and 

<hese xlen. The Upper Pen& d ' & e s l e ,  a t r i b e  c lose ly  associa ted with 

t he  Flathead Tribe i n  Eiontana, were considered a t r ik  separate  and 

d i s t i n c t  from t h e  Lm.yer Pend d ' 0 r e i l l e  o r  Kalispel Tribe. For the  pw- 

pose of c l a r i w ,  t h e  Lover Fend dlDreil le will here inaf te r  be referred.  

t o  as The Kal ispel  Tribe. There is l i t t l e  dispute between t h e  p a r t i e s  

t h a t  from t h e  first recorded his tory  of t h e  Kalispel they have been 

mentioned as inhab i t ing  the  corntry about Fend d f O r e i l l e  Lake and along 

t he  Fend d 1 0 r e i l l e  River i n  &st are  now the  S ta tes  of Idaho and Vashing- 

ton. A s  t o  t h e  l ands  claimed by pet i t ioner  i n  the  Gtates of Vashington 

and t h e  e thnolcg i s t s  fcr both pet i t ioner  and defendant 

suSs tz? t lz l  ag~eeinent. A s  t o  these lands,  d e f e n d a t ' s  ethnologist  con- 

s l d m e 2  them t o  be l a rds  ::to ~ fn i ch  the Laxer k l i s p e i  bands h2d indisputable  



c7bcrig-r&- c1=,iqo1! 1% S~CLC? b~ note2 ?-h,3-t tkl- b x n d z i ~ ~ s  of t h e  e t b  

noloyists v a z  s?_lgi;tl:- 2s t o  these in&isnutable lzds ?xt nc%s-,?fficior?tL.y 

t o  came my r~terial disap-eement. So it i s  only ~ 6 t h  respect t o  the 

lands i n  t h e  southeastern part  of the claimzd t r a c t  r;hic,efi a-e 27_o~g t h e  

Clark Fork River in the  State  of I4ontanz t h a t  t h e  pa-ties actually zre  i n  

disagreenent as t o  exclusive use 2nd occupancy of the W i s p e l  Tribe, 

While d o c m n t a r g  evidence of a h i s to r i ca l  nature is meager as t o  

the existence of a d i d s l o n  of the W i s p e l  Tribe into tt:o di15sions or. 

uni ts ,  t h a t  is, the  Upper W i s p e l  who are  s a i d  t o  have had headquarters 

a t  or about the  out le t  of the Clzrk Fork River and the Lover Rzlispel xho 

appear t o  have concentrated for  the nost par t  on tk Fend d10re i l l e  River 

west znd north of Pen6 dlOrei l le  Lake, a l l  ethnologists agree t o  this 

. d irl2rG divisiorl  is "iien meniioneci, m e  fneweian; ~ U T .   hex 

lands a r e  not included within the  area claimed. Doctor Allan He Smith, 

a professor of an th rop~ lom,  who conducted a intensive f i e l d  study of 

the Kalispel Indians i n  1936, 1937 and 1938, t e s t i f i ed  as an expert w i t -  

ness fo r  pe t i t i one r .  Doctor Smith's manuscript of the ethnogrzphy of 

these Indians was introduced 2s pet i t ioner ' s  %hib i t  65 and his mzp of 

the boundaries of t h e  f a i s p e l  Tribe, as found by him, are delineated by 

a r ed  l i n e  on pe t i t i one r  1s %hibit  63, with an overlap map, pe t i t i one r ' s  

Yxhibit 64, shoxing vil lages and hunting, fishixg and gathering =:-:r J 

these Indians. 

Wi-th r e spec t  t o  the divisions or un i t s  of the &lisp1 Tribe, Dcc c 2 -  

Sfii-th t e s t i f i e d  that tine t m  d i v i s i o r s  were sepzratel>- organized p c . ~  

or p o l i t i c a l  e n t i t i e s  and each had i t s  mn chief and sulxhiefs; t h e t  o m  



of t h e  szae terrii;o,nj~. 'Ikis witness t e s t i f i e d  t h s t  i n  s p i t e  of t h e  d iv i -  

s i o r s  of t h e  f b l i s p l  he &I-ieved they cons t i t u t ed  a t r i b e ,  

Defendant's ethnologist,  S t u z t  A. Chdfan t ,  ~ L s o  t e s t i f i e d  t h a t  the  

Xalispel  consisted of t v o  divisions. These divis ions ,  defendznt ' s exper t  

s t a ted ,  were not necessari ly p o l i t i c a l  g r o u p  b u t  r a t h e r  Isrere "geogrzphic 

gro7-ips of p o l i t i c  a 1  uni ts ,  c l u s t e r s  of p o l i t i c  zi l  u n i t s .  " Chalf aiit  testi- 

f i e d  t h a t  i n  t e ~ m s  of land use tine divis ions  d id  mzke use of more ar l e s s  

t he  sav-e t e r r i t o r y ,  

There is  l i t t l e  doubt t h a t  t h e  Yd i spe l ,  both upper a d  l m e r ,  con- 

s idered  themselves t o  be one people. A l l  agree t h a t  they made use  of more 

e n t i t y  as we have found, a d  t he  documentary evi6ence demonstrates t h a t  

t he  agents  and representa t ives  of t h e  United S ta tes  so considered them,. 

Since t h e  land-holding and using e n t i t y  was the  '&lispel Tribe, p e t i t i o n e r  

has t h e  capaci ty  and suthor i ty  t o  mair,,tain t h i s  c la im s ince any award t.5ll 

be f o r  the bene f i t  of the  Kalispel Tribe, including there in  a l l  t h e  de- 

scendants of upper and 1or.m divisions, 

As previously  s t a t ed j  t he  only r e a l  controversy k i t h  respec t  t o  

Indian t i t l e  i n  t h i s  case concexns the  lands  i n  the  southeastern p a r t  of  

t h e  cess ion  along the  Clark Fork River i n  Xcntena, Both Doctor Smith a d  

h ~ .  Chalfent agree  t 5a t  the Xal isAxl  Indians used t h e  a rea  i n  the  1 - i c in i t j  

of Paradise  and Plains i n  150ntula a d  t h a t  the  Xalispel had severa l  x i E t e r  

t i l l a g e s  i n  t h i s  extreme eestern port ion of t h e  claimed t r a c t ,  These 



csed the dis?uted z x a ,  EK tor  S ~ i t h ,  pet i t ioner  ' s ethr!clogist, i nc luded  

.L h e  dkpC~.t .ed z e 2  as  Kzlispel t e r r i t o q  for  t ~ x  reasons , f i r s t ,  bzcause 

the k l i spc -1  also hunted i n  the  w e a  and ~ a d e  extensive nse i n  thzit way 

cT the  region and, s e c o n w ,  because the;). had winter t i l l ages  there,  

The eastern portion of the cl~Lmzd t r z c t  from the tckm of  Noxon .on 

the  Clark Fork River eastward i s  excluded from fizlispel te r r i tory ,  The 

excluded area was not e>:clusively used by petit ioner.  FZclusive use  =d 

S ta t e s  t o  e s t ab l i sh  I n d i a  t i t l e  t o  an area of land. United. S ta tes  v4 

S a t a  Fe Pacif ic  R&lrozd, 3111 U. S. 399. khi le  the &lispel RE& have 

evidence sho-xs. t h a t  much of the disputed area was rough and unsuited f o r  

use and occupancy and l i t t l e  u t i l i z e d f o r  e i ther  purpose (see Finding h 

and & and Smith's over& map, Pet. b. 64). It mag be noted from 

other cases  containing studies of the 1 n d i k  of the plateau c u l t u r e  

t h a t  t h e  grea ter  t h e  distace from p&pulation centers the more vague 

the bound- l i n e s  f o r  a t r i b e  may become (cf. The Confederated Tribes 

of t h e  Colvi l le  Reservation, e t  al , ,  v. The United Ststes, 4 Ind. C1, 

~ C J T J ~ O  151, 194)o This observation applies equzlly as well i n  t h i s  

:ase as t o  t h e  southeasterr? portion of the clained z e a .  Another in- 

;tance t h a t  may be mentio~ed i s  the Fr ies t  Lake a-ea of the claimed 

:.rsc t , R i i l e  both ethnclogists f cr petit ioner and defendant describe 



A s  i s  obvious from t h e  above discussion, t he  s t u d i e s  of t h e  ethnog- 

raphy of neigh3cring t r i b e s  by dif ferent  e thnologis ts  o f ten  show c o n f l i c t  

0f c~c?irns t.0 r .~r t . a in  PTP?S het.w.rpoy! tho tr!hoc, ty 2~0"s ef t.nr.~qzz c r  

rmmon use. This f a c t  i s  a l s o  c l ea r  then  one s t ud i e s  t h e  r e p o r t  and t e s t i -  

111ony of Carling Marlouf, anthropologist  fo r  pe t i t i one r  i n  The Confederated 

Salis5 and X ~ o t e m i  ~ i . i b e i  of the Flathead R e s e r n t i o n  v. United S ta tes ,  - 

Docket Xo. 61, before t h i s  Conmission (see Fdg. 13; and Report and Af f i -  . - 

dav i t  of p e t i t i o n e r  s ethnologis ts  Verne H : Ray and A l l =  Smith, .and 

E J ~ .  b l o u f ' s  acconpaying disclaimer f i l e d  by pe t i t i one r  on July 2, 1957). 

Pe i5 t i one r f s  counsel  urges t h a t  there was a recogni t ion of t i t l e  by 

def enciant i n  t h e  X&is?el Tribe t o  the lands c la ived  herein.  Counsel 
. . 

s ta tes " i n  t h i s  case,  the  o f f ice rs  and agents of defendant i t s e l f  d id  t h e  . 

PIE ad in^ and expressed t h e  r ecct,onition plainly and c l e a r l y  . " Counsel 

r e l i e s  on t h e  decis ion of t h i s  Conmission ir, Cce-n dlRlene >ik v. The - 
I!nit.ed S t ~ . t . o s ,  Inde ~ 1 ,  ~ ~ y ~ .  T c g z d ,  tt racogi i t<on as i e k g  



 SET eltJeilti case  1-2s based on congressionG rezogni t ion of Izdian t i t l e  

ir! t h e  r a t i f i c a t i c n  of t h e  a r e e z e n t  of cession, I n  t h e  i n s t a t  case t he r e  

vas no t r e a t y  of cession nc;. 2 2 ~ 3 7  congressional sctLon and therefore no 

recogni t ion of t i t l e  i n  pet i t ioner .  I n  a. EoFe r ecen t  case Ths F Z i v n i  T r ibz  

of Oklzhoma, et al., v. The Unite& States ,  5 In& C1. Corm. 198, t h i s  

Coinxission discussec! a t  length  the  question of r e c o g ~ t i o n ,  or  recognized 

t i t l e ,  and t h e  need for  c o n p e s s i o n d  act ion t o  e s t ab l i sh  such r e c o g ~ i t i o n ,  

The Connission conclucies, based on t he  record a s  a %*ole and the  

f indings  of f a c t  herein  made, t h a t  the  Xzlispel Tribe had aboriginal  

Indian t i t l e  t o  t h e  lands  described i n  Finding 16. The par t i es  s t i p u l a t e d  

t h a t  t h e  i n i t i a l  hearing vould. be l ini ted t o  only t h s  issue of Indian 

t l t l z  and the  =ea thereof.  

All other  i s sues ,  such as when the  defendant acquired t h e  svb jec t  

property,  a r e  no t  in issue.  A s  to t h e  t ine t he  de fenhn t  acquired the  . 

sub j ec t  lands, it i s  not possible from t h e  record now befcre the  Commis- 
- 

.. . . . -  

s i o n  t o  determine such time, althougl~ t he  evidence does shci t ha t  t he  

Indians  were deprived of t h e i r  lands long pr ior  t o  August 13, 1946, and 

F;ithout compensation. 'he  t i n e  t h e  Indians l o s t  t h e i r  lands must neces- 

s a r i l y  be determined a t  a l a t e r  hearing unless the pxr t ies  agree on an 

average date  f o r  purposes of valuation, 

Louis J, O ' K a r r  
Associate Comissiorier 

We concur: 

Zdrar E. Y i t t  
Chief C o m i s s i o ~ e r  




