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BEFCRE THE INDIAN CLAIMS CO:ISSION

THE SEXINOLE NATION,

Plaintiff,

v, Dockst No. 150

THE UKITED STATES OF AMERICA,

Defendant.
Decided: dJure L, 1958
Appearances:

Roy St. Lewis and
Paul M. Niebel,
Lttorneys for Plaintiff.

Clifford R. Stearns, with
whom was Mr. Assistant
Attorney General, Perry V.
Mcrton, Attorneys for
Defendant.

OPINION OF THE COMMISSION

Holt, Commissioner, delivered the opinion of the Commission.

On December 5, 1955, the Commission, with one member dissenting;
made an in‘berloéu‘tory award to the Seminole Nation of #3L,213,66--
less offsets, if any, to which the defendant might show itself en-
titled under Section 12 of the General Rules of Procedure of this
Commission. On November 18, 1957, evidence was tzken with respect
to offsets under Section 2 of the Indian Claims Commission Act (60
Stat. 10L9).

The defendant, by its Amendment to Answer, filed Februsry 1, 1957,

claimed offsets in an aggregate amount of £165,271.96. At the hearin
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on November 1€, 1957, defendant steted it was withdrewing its cleim
for certain items totaling $129,9$37.85, leaving claimed offsets of
£35,33k.11.

Defendant has introduced in evidence a report by the Gensrel
Accounting Office, dated Juiy 17, 1956 (Def, Ex. 55), wvhich is supple-
mented by a statement, dated October 3, 1956 (Def. Ex. 57). From the
record of disbursements made by the United States, as detailed in these
two reports, defendant has presented the items claimed as offsets.
Defendant asserts thet by the two General Accounting Office reports
~and the testimony of a Genersl Accounting Office officiel, Mr. Gillies,
it has proven that the United States, during the period from August 1,
1920, to June 30, 1956, gratuitously expended for the benefit or on
behalf of the petitioner sums totaling $35,33L.11 for items which are
proper offsets under the provisions of Section 2 of the Indian Claims
Commission Act and should be deducted from the award made in this case.

Petitioner does not question the accuracy of the disbursements
listed in the G.A.O0, reports. However, it contends that the evidence
introduced by defendant fails to prove that any of the disbursements
were for the benefit of the Seminole Nation but rather indicates that
they were‘for the benefit of individual Indians or for agency expenses
>and educational purposes, and, therefcre, the claimed items are not
proper cffsets.

The items claimed by defendant as proper offsets may be generally

classed as:

(1) Those asserted by defendant as payments made directly +o the

Seminole Netiong
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(2) Those paid to Seminole and Creek Irndians which defendant
claims should be offset in the properiion which the Seminole Indians
represent to the total populetion of the two tribes, and;

(3) Those paid to or on behalf of the Five Civilized Tribes
Agency which defendant asserts should be offset eccording to the pro=-
portion of the population of the Seminole Nation to the totel Indian
population of the Five Civilized Tribes Agency.

Before proceeding to examine the items under the thres classes;,
we will briefly set forth the guides used by the Commission to test the
legitimacy of the claimed offset items, The applicable pert of Section 2
of the Indien Claims Commission Act (25 U.S.C. 702) makes the following
provisién respeciing gratgity offsets:

+ « « the Comission mey also inguire into and con-
sider all money or property given to or funds expended
gratuitously for the benefit of the claimant and if it
finds that the nature of the claim and the entire course : .
of dealings and accounts between the United States and
the claimant in good conscience warrants such action,
may set off 2ll or part of such expenditures agazinst any
award made to the claimant, except that it is hereby
declared to be the policy of Congress that moni€s spent
for the removal of the clzimant from one place to znother
at the regquest of the United States, or for zgency or
other administrative, educationzl, health or highway
purposes, or for expenditures made prior to the date of
the law, treaty or Executive Order under which the claim
arose, or for expenditures made pursuant to the Act of
June 18, 193L (L8 Stat. 98L), save expenditures made
under section 5 of that Act, or for expenditures under
any emergency appropriation or a2lloiment made subsequent
to March L, 1933, and generally applicable throughout
the United Siates for relief in stricken agricultural
conditions resulting therefrom, the prosecution of public
work and public projects for the relief of unemployment
or to increase emplovment, and for work relief (including
the Civil Vorls Program) shall not be z proper coffset
against any award,



In considering the various items presented by defeniant as offsets

award in this case the Commission has measured each item

m

gainst the
gainst the following requirements:

(1) Vere the disbursements mzde by the United States gratuitous

expenditures made to or for the Seminole Nztion without smy obligation

N

on the part of the CGoverrment to make them and without cobligation on

the part of the Seminole Nation to repay them?

(2) Vere the gratuitous expenditures for the benefit of the

entire tribe?
(3) Do any of the gratuities come within the scope of any of the

excepted categories?
() Does the nature of the clzim and does the course of dealings

between the petitioner and the United States in good conscience warrant

.1e offset?
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If any of the claimed items fail to meet all these criteria, it must

be denied as an offset., With this brief statement comcerning the test of

an allowable offset, we now turn to the items claimed in this case.

The largest category of offsets includes those items which de-

fendant claims were peid directly to the Seminole Nation. The items of

offset falling within this category total $3L,043.39. As detailed in

Finding of Fact No. 17, defendant asserts that gratuitous expenditures

totaling $10,180.39 were made during the period from August 1, 1920, to

June 30, 1951, for the benefit of the Seminole Nation.
Of the disbursements made during this period the Commission has
found only two allowable offset items--payments of £75.00 and $85.00

“~r funeral expenses of indigent Indians (see Finding of Fact No. 17

ay.



Gratuitous expendituwres by the United States for funersl expenses of
indigent Indians have been consistently held to be allowzlle offsets.

Pottawatomic Tribe of Indians, et al., v. United Stetes, 3 Ind. C1.

Comm. ShO; The Quapav Tribe of Indiens, et al., v. United States, 1

Ind. C1, Comm. 6LlL, affirmed 128 C. Cls. L5. The funcral expense ex-
penditures satisfy the criteria for offsets allcwalle under the Act,
and these items, totaling §160.00, will be offset againsi the award
in this case.

Of the remaining items claimed by defendant as allowable offsets,
‘most involved payments made to individual Indiazns. The question of

gratuitous expenditures for individuzl members of a tribevwas discussed

in detail in our decision in the case of The Kiowa, Comenche and Apache -

Iribes of Indians v. United States, 5 Ind. Cl. Comm. 297. After dis-

cussing the legislative history of the Act and the relevant court
decisions on offsets we stated in that case, "at no place in any of the
bills that we have examined were payments to individual members of a
claimant suggested as an offset nor does the present act expressly make
such outlays deductible from awards (page 301) « « « it is only
gratuitous expenditures for a tribe, as disfinguishsd from gifis to
its members, that can be offset against an award in any case." (page 305)
The $19.00 and $8;,00 items liéted under the heading "Agriculturai
2id" (Finding 17(a)) were paid from the approprietion "Suppert and Fee
habilitation of Needy Indians." This clearly indicates that these funas
vere expended for the use and benefit of individual needy Indiens. In
1943 and 19LL, when these payments were made, there were 2,000 Seminols

Indizns. The distribution of such small amounts, $19.00 in 1943 and
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00 in 194y, . for zgriculiural aid to & tribe of 2,000 members can
scarcely be szid to be 2 tribal gratuity. These peyments were gifts
tc individval members of the itribe and cannot be offset against the
award in this case,

The $9,125.35 disbursed in cash psyments during the period from
945 fhrough 1951 were likewise made to individusl, indigent Indians.
(Finding 17(b)). The payments were not made on a2 tribal basis for the
benefit of the Seminole Nation. As defendant;s witness from the G,.A,.0,
testified, the vouchers for these pzyments showed the names of individual
Indians and the case number opposite each name. As enunciated in the
Kiowa case, supra, such gifts to individual members of the petitioning
tribe are not allowable offsets.

The $70.00 item expended in 1947 for fuel came from the "Welfare

. Indians® appropriation and it is listed in the G,A.O. report as a
payment to.indigent Indians (Finding 17(c)). This item was a gratuity
to individual Indians and camnot be allowed as an offset. |

The £721.08 disbursement described in our Finding of Fact No. 17(e)
appeafs té have also been an individual gratuity since the payments
vere listed as having been made for the benefit of indigent Indians.
Since those pzyments wére not made for the benefit of the Seminole
Nation, they are denied as offéets.

The 96 cent item for feed and care of livestock was pzaid from the
approﬁriation "Supporf and Rehabilitation of Needy Indians.® The source
of these funds'and the amount clearly indicate individuzl uée, end it ie

denied as an offset.
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The final items under the first class of claimed offsets are pov-

ments mzde

‘l‘

during the period from 1952 through 1956 totaling $23,863.00
(Fihding 22). These disbursements are listed as relief grents to indi-
gent Semincle Indians. Again the evidence indicatesrthe payment of
funds te individual indigent Indians. The psyments were not made on

a tribal basis, end, in fact, the Indians paid under these claimed dis-
bursements could only be identified with the Seminole Nation by checlking
the names against other lists of the Five Civilized Tribes igency. In
the absence of any evidence that these payments were tribal gratuities,
these payments to individual Indians should be denied as offsets.,

The second category of claimed offsets includes payments made in
1943 and 1946 as subsistence payments to the Seminole and Creek Indians.
Defendaont oloime 14,89 o0 4 Lolal disbursements of $63.5: since theat
is the percentage of Seminole Indians to the population of the two tribes.
Thus the total claimed under this category is $10.67. These payments
were made for the support and rehabilitation of needy Indians indicating
their use for i.ndividuais rather than the trite. Fuarther, such small
payments which total but $10.67 for two years cannot be said to have
constituted a tribal benefi‘c. Accordingly, these psyments are denied as
offsets.

The third class of claimed offsets represents those pgyments made
to or on behalf of the Five Civilized Tribes Agency which defendant
asserts should be offset according to the proportion of the population
of the Seminole Nation o the total Indian population of the Five
Civilized Tribes Apency. The totzl of the claimed offsets under this

category is £1,290.72.



The first group of distursements, as detailed in ow Finding of
Fact Yo, 19, totzled #350,217.82 of vhich defendznt claims 2.L7 as the
offset against petitioner. Defendant did not introduce any evidence
indicating that awy portion of these funds were distributed as a
gratuity for the Seminole Nation. The source of the funds as well as
the items themselves indicates their use for either (1) individual
indigent Indians, (2) educational use, (3) administrative expenses of
the Five Civilized Tribes Agency, or (L) transportation of items pre-
Vicusly dissllowecd as offsets. Funds expended for any of these purposes
are not available for offset against an award by this Commission,

The final group of claimed offsets totals &3,047.70 expended for
?.Y‘z_:nspnr'i'.ation exnenses relzating tn varisus dtems listed in ~mr Findines
of Fact Nos. 20 and 21. The proportionate share which defendant would
attribute to petitioner is 2.4% or $73.1k. The items with respect to
which the transportation charges pertain have either been disallowed
as offsets or clearly indicate a non-tribal use. Accordingly, these
charges are disalloﬁed as offsets,

In summary, defendant is allowed to offset $160.C0 against the
award of #30,213.66, leaving the sum of £34,053.66 for which zmount a
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Jjudgment will be entered for petitioner.

Yim., M. Hol
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Associzate Commissioner
We concur:
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Chief Cormissioner
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