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Appearances: 

Roy S t ,  Le~-?is and 
Paul M. Niebel, 
Attorneys f o r  Plaintiff. 

Cl i f fo rd  R. Stearns, with 
whnm was bfr ,  Assisc=_f?.n+. 
Attorney Gensrai, Perry W, 
llcrton, Attorneys f o r  

Holt,  Coixmis s i  oner, delivered the  opinion of t h e  Commission. 

On December 5, 1955, t he  Commission, with one member dissen%ing, 

made a i n t e ~ l o c u t o r y  award t o  the  Seminole Nation of 334,213.66-- 

l e s s  o f f s e t s ,  if any, to which t h e  defendant migM show i t s e l f  en- 

t i t l e d  under Sect ion 12 of the  General Rules of frocedure of t h i s  

Comlssion.  On Ifovember 18, 1957, e ~ i d e n c e  was taken v i t h  r e spec t  

Lo of f se t s  under Section 2 of the  I n d i a  Claims Comission Act (63 

S t a t .  l0h9) . 
The defendmt,  by its h n c h e n t  t o  Lzswer, f i l e d  Februa-y 1, 1957, 

claimed c f f s e t s  i n  a z g ~ e g a t e  axount of $165,271.96, At the  heariq 



on FTovexbzr 18, 1957, &fen&& ststec! it vas  ~ i t h h d ~ ~ ~ i n g  i t s  c l ~ i L ~  

f o r  ce r t t i in  i tens t o 2 c a i n g  $129~97~85, 1ezivi:i~ c l a i ~ e d  offsets  of 

$,35,33t .u, 
Defendant has fnt~oduced i n  e>iden-ze a r epor t  by the Genzrd. 

Accounting Office, dated July 17, 1956 (Def, Ex. 5.9,  t5ich is s u ~ p l e -  

mented bf a statement, dated Octcbzr 3, 1956 (Del", Ex. 5 7 ) .  &om the 

record of distxtrsements made by Yne United States,  as detailed in these 

two reports ,  dei'en&nt has presented the  i t e m s  claimed as offsets. 

Defendant a s se r t s  thz t  by t he  two General Accounting Office reports  

and the  t e s t i m o , ~  of a General Account-hg Office official ,  Hr. Gillies, 

it has proven t h a t  the United States, during the  period from August 1, 

1920, t o  June 30, 1956, gratuitously expended for  the  benefit or on 

behalf of the  pet i t ioner  sums totzl ing $35,33L.11 for  items which s r e  

proper offsets  under the provisions of Section 2 of the  Indian Claims 

Com~ission Act and shofid be deducteci from the award made i n  this case.' 

Pe t i t ioner  does not question the accuracy of the disbursements 

l i s t e d  i n  t h e  GA.0 .  reports, Hmet.er, it contends t h a t  the eddence  

introduced by ciefendant f a i l s  t o  prove tha t  any of the disbursements 

vere f o r  t h e  benefi t  of the Seminole Nation but rather  indicates t h a t  

they were fo r  the  benefit of individual Indians or for agency expenses 

and educational purposes, and, therefore, the clak'ed items are not 

proper cf f s e t s ,  

!he  items c h i n e d  by defendazt as proper offsets  m q r  be genercllly 

classed as: 

(1) Tnose asserted by defendan2 as payments made d k e c t l y  t o  the  

Seminole Eation; 



(2) fnose patd t o  Sepinole an6 Creek Indicns ~ A i c h  d e f e n d a t  

c1zix.s should bs ofl'set i n  t h e  propcrt ion vhich t h e  Szminol? h 6 i a n s  

represen t  t o  t h e  % o h 1  popvk t ion  cf t5e two t?ibes, a d ;  

(3) Tnose paid t o  or on bzhall of t b e  Five Civilized P i b e s  

Agency w'nich cicfendant asse r t s  should be o f f s e t  &.ccordin~ t o  the pro- 

por t ion of t h e  pop.&tion of t h e  Seminole Nation t o  the t o t e l  Irdinn 

popclation of the  Five Civi l ized Qibes Agency, 

Before proeeediiig t o  exmine the items under the W e s  c l a s se s ,  

we w i l l  br ie . f ly  s e t  f o r t h  t h e  gslides used. by the  Cormnission t o  t e s t  t h e  

legi t imacy of t h e  claixed o f f s e t  i t e m ,  , The applicable pa& of  Sec t i on  2 
, . 

of t h e  Indian Claims Commission Act (25 U,S.C. 702) maks t h e  follarzirg 

provis ion respec t ing  p a t u i t y  offse ts :  

. . . t h e  Cormnission mqy a l so  inqt?i"e i n t ~  and con- 
s i d e r  a l l  money or property given t o  or funds expended 
gra tu i tons ly  f o r  the  benezit  of t h e  clzirr.ult 2nd if it 
f inds  t h a t  t h e  nature of t h e  c l&  and t he  entbe course 
of dealings a d  accounts betmen the  United States and 
t h e  claim& i n  good conscience wawrants such zction, 
7t;zy s e t  of f  a l l  or  par t  of such expenditures agsinst  any 
awmd m d e  t o  t he  c l a k a n t ,  except t h a t  it i s  hereby 
declzred t o  be t h e  policy o f  Congress t h a t  morii& spent 
f o r  t h e  removzl of t he  c l ~ i m a n t  from one place t o  mo the r  
a t  t h e  reques t  of t he  United Stztes,  or fo r  agency o r  
o ther  administrat ive,  e d u c ~ t i o n a l ,  hea l th  o r  highway 
pwyoses,  o r  f o r  expenditures made pr io r  t o  the d ~ t e  of  
t h e  law, t r e a t y  or b e c u t i v e  Order under ~ n i c h  the  claim 
arose,  or f o r  expexlitWes made pursuant t o  the Act of 
June 18, 193h (46 Stat, 98h), save expenditures made 
under sec t i on  5 of t h 2 t  kt, or  f o r  expenditures m d e r  
"ny eRergencp a p ~ o p r i a t i o n  or zllotment mde  subsequent 
t o  Farch 4, 1933, and pene rd ly  applicable tirocghont 
t h e  United S t a t e s  for r e l i e f  ir s t r i c k n  apl.icultura1 
=easy r e l i e f  frcm d i s t r e s s  caused. ty u~e~p lo :mr ; t  r ? ~ d  
condi t ions  r e s u l t i n s  therefrom, the prosecution of public 
%?or k a d  pc3 l i c  pl-o j e c  ts fo r  the r cllief of cno~y?lqzc,?'; 
or t o  inc rezse  ezploymnt, and fo r  vork r e l i e f  ( inciudixg 
t h e  Civi l  1!0~l5 PTo~P-T)  shall r,ot be 2 proF=. effsc-t 
aga in s t  an:; ac:=l. 



I n  considering the  u z i o u s  i t e m  presented. -my defen5an-l as of fse ts  

ecainst  b t'na a w r d  i n  t h i s  czse the Combs io r~  has nezs=ed. ezch item 

rgainct the r"ollos:inc requifenents : 

(1) Were the disbvrsements mzde t h e  h i t e d  States  gratuitous 

expenditures nzde t r ,  OT for the Seminole lk t ion  ~ i t h o u t  q j r  obl igd5on 

on the  p a r t  of the Go~rer~qent t o  make them and without obligatior, on 

the pa r t  of t h e  Seminole Xation t o  repsy thm?  

(2) Were the  grat3itous expenditures fo r  the  benefi t  of the 

e n t i r e  t r ibe?  

( 3 )  Do any of the gra tu i t ies  come v i t h i n  the scope of any of the  

excepted categories? 

(&) Does the  nature of the claim and does tbe course of d e a l i m s  

between t h e  pe t i t ioner  and the United States  in good conscience warrant 

. ~ e  o f f se t ?  

I f  any of t h e  c l smed  items f a i l  to meet a l l  these c r i t e r i a ,  it m t  

be denied as an offset ,  With this brief  statement c o x  erning the test of 

an allowable o f f se t ,  n m  t u r n  t o  the items claimed in t h i s  case. 

The l a r g e s t  category of offsets includes those items which de- 

fendant claims were p i d  d i rec t ly  t o  the  Seminole Nstion. The items of 

o f f s e t  f a l l i n g  within t h i s  category t o t z l  $3b,O!43.39. As detai led in  

Finding of Fact No. 17, defendant asserts t ha t  gratuitous expenditures 

to t a l ing  $10,180~39 were rnde during the pried *om August 1, 1920, t o  

Jun, 30, 1951, fo r  the benefit of the Seninole Nation, 

O f  t h e  esbursements mzde dwing th is  pcriod t.he Corrm5.ssion fir_ 

found only two all%-able offset  items--?e:~?nts of f.;?S,OO end $85,~)3 

" 'T fu.neral expenses of i n ~ i g e n t  Incizns ( see Finding of F x i ,  TJo, 17 [d) ) . 



O f  the remaining items c l .+ned by defendant as allovable off s e t s ,  

nost involved payments made t o  individual Indians. The question of 

gratuitous expenditures for  individual members of a t r ibe  was discussed 

i n  d e t a i l  i n  our decision i n  the case of The Kioxa, Go-che a d  Apache 

Tribes of  Indians v, linited Ststes,  5 Ind, C1,  Comm, 297, After dis- 

ccssing the l eg i s l a t ive  his tory of the  Act and the  r e l e v a t  court  

decisions on of fse ts  we s h t e d  in tha t  case, "at  no p l z e  i.ii any of t h e  

b i l l s  t h a t  we have examined =re pqments t o  individual members of a 

claimant suggested as ul offset nor does the present act  expressly make 

such outlays dedxctibze from awards (page 301) . . . it is only 

gratuitous expenditures for a t r ibe,  as distinguis:kd f ron  g i f t s  t o  

i ts  members, t h a t  can be of fse t  against an award in any case." (page 305) 

The $19.00 and $84,0~) items l i s t e d  under the  heading "6,- -icultw:ii 

iid" (Finding 1 7  (a )  ) vere ' paid from the zpproprietion "Sup?mt and Re- 

hzb i l i t a t ion  of Fleeiy IncXars.lt This c l e a r l y  indicztes that' these f'ur.c% 

- vcrre expended fo r  t h e  use rqd b m e f i t  cf ind i t idza l  nee@ I n d i a . ? .  in 

S h 3  and l?Lh, when these p q m n t s  vere macie, there  were 2,000 Seninole 

r) I n i i a n s .  lhe d i s t r i b a t i o n  of such s m a l l  amounts, $19.00 i n  19k3 and 



.03 in lyLbS. fcr agpicultmal zid to  cl t r ibe  of 2,C33 ~enbers c a .  

LCCCZ'C~~~ be sz id  t o  be a t r i b a l  p a t u i e .  Tnese p2yme~ks E r e  gifts 

t c  individu.al mmbers of fnc t r i b e  and caiino'i be o f f se t  a g a i x t  the  

avard i n  this case, 

The $9:125.35 d i s b s e d  i n  cash paymeats & r i n g  the  period from 

1945 through 1951 were likm.5se made t o  Individud,  indigent I n d i a s  , 

(Finding 17(b)). The p v - n t s  were not mde on a t r i b a l  basis for  the 

benef i t  of t he  Seminole F?ation. A s  defendant's v i tness  from the  G.A,O, 

t e s t i f i e d ,  the vouchers for  these p q m n t s  shoved t h e  nares of indivi6uzl 

Indians and the  case nunher opposite each n m .  A s  enunciated i n  the 

Ydma case, supFa, such efts t o  individual neiubers of the petit ioning 

%rib are not  allowable offsets,  

The $70.00 item expended in 19b7 for  f u e l  cane f'rom the 'welfare 

- Indians" appropriation and it is l i s t e d  in the  G,A.O. report  as a 

payrnerrt t o  indigent  Indians  indi ding 17(c)).  This item was a gratuity 

t o  individual  Indians a d  cannot' be &loved as an offset, 

The $721.08 disbursement described in our Finding of Fact No, 17(e) 

appears t o  have also been an individual gratui ty  since the p a p n t s  

were l i s t e d  as having &en made for the benefit of indigent Indians, 

Since those pzperrts were not made f o r  the benefit  of the Seminole 
. . 

Kation, they a r e  denied offsets, 

The 96 cen t  i ten: for feed a d  care of l ivestock was p2id from the  

appropriation "Support a d  Rehabilitatior, of  Keedy Indiuls." The source 



The f i n d  itczs ~ - - d e r  t h c  fks'i cl-ass of c l r L ~ e d  ofTsei.s 21-e F,-?.- 

m n t s  zabe d';1riiz the perioS. fyor 1952 t*oug!l 1956 t o t d i ? g  $ 2 3 , 8 6 5 . ~ ~  

no !Finsing LL). These d i s h r s e ~ n t s  z e  l istect as relief q & s  t o  indi-  

gent S e n i n ~ l e  Inc?ians. Again the e-iedence indicz-les the  p q m n t  of 

funds t o  indi.vi&zl b5igent  Indians. Tne pqmer-ts weye not xaae cn 

a t r i b a l  basis, a d ,  i n  fact ,  the Indims paid under these claimed a s -  

bursements cculd only be ident i f ied with the Seninole Nation by check- 

the names against other l ists of the Five Civilized Tribes Agency, I n  

the  absence of any evidence t h a t  these pqmen'ts were t r i b a l  g ra tu i t i e s ,  

these payments t o  indiv5dual IndLans should be denied as ~ f f s e t s ,  

The second category of cl&ied o f f se t s  includes p a p e n t s  made i n  

1943 and 1946 as subsistence payments t o  the  Seminole and Creek Indiuls .  

nfrfo43n+ - 7 - 2 - c  1 L  Qa) -fi A- - J a . p  - - ------- ----.- rvrb,- Y, V L ~ ~  uVt& Gisbu-semeniis of 303,>2 s i z e  thz t  

is t h e  percentage of Sentinole Indims t o  the  population of the  two t r i b e s .  

Thus t h e  total claimed under t h i s  category is $10e61. These payments 

were made fo r  t h e  support and rehabi l i ta t ion of needy Indians indica t ing  

the* use f o r  individuals ra ther  than the  tri&. h r t h e r ,  such small  

payments which t o t a l  but $10.67 for two years cannot be sa id  t o  have 

cons t i tu ted  a t r i b a l  benefit. Accordingly, these pqments are denied as 

offse ts .  

an t s  made The t h i r d  c l a s s  of claimed offsets  represents those paym, 

t o  o r  on behalf of the Five Civilized Tribes Agency o?hich defendant 

a s s e r t s  should be offset ~ccording t o  t'ne proportion of the population 

of the Sminole Kation t o  the t o t d  Inciia popla t ion  of the Five 

c i~,-il lz e Tribes Agency. Tne .i;otai of' t he  claimed offsets  u n ~ e r  t h i s  

category i s  $1,290.72, 



Tne f irst  gray c.f cij.~k;:rsc::ic.nt.s, 2s dc t r i l ed  i n  oizr Findin? of 

Fact 30, 19: t o t a l ed  !.!5/3,217,&2 of ~!hich deier~Lznt claims 2,k$ as the  

o K s e t  a g a i n s t  pct i t ion2r .  Cef enr5zqt d i d  not i n t r o d x e  x y  euidsncc 

ind ica t ing  that arr,- p c ~ t i o n  of these funds ??ere d i s t r i bu t ed  as z 

g r a t u i t y  f o r  t h e  Seminole ?&ition. Tie solxce of the funds  as veil as 

t h e  items themselves indicztes  t he i r  use f o r  e i t h e r  (1) individual  

ind igen t  Indians, (2)  e&c a t iona l  use, (3) aux5nistrzt ive expenses of 

t h e  Five Civ i l i zed  TTriSes Agency, or (h) t r a r spo r t z t i on  of items pm- 

vicus ly  d i sAloved  a s  offsets .  Funcis expend& f o r  any of these purposes 

are no t  avai lable  fo r  offse t  against  an award by t h i s  ~omi i s s ion .  

The f i n a l  group 02 claimed o f f s e t s  t o t a l s  $3,047 .TO expended f o r  

+.rgnw?~rt.a.f.i.nn PYnepsPs T P ! ? ? . ~ ~ O  S.n vlrSnns i + . P ~ I S  ? . i s f . w d  i n  m l r  Fi ndi nEs .- 

of Fact  Nos. 20 and 21. The proportionate share which defendant w w l t !  

a t t r i b u t e  t o  pe t i t i one r  is 2,)~s or $73,fi. The items with r e spec t  t o  

xh ich  the  t ranspor ta t ion  charges per ta in  have e i t h e r  been disa1low.d 

as o f f s e t s  or  c l e a r l y  indicate a non-tribal use. Accordingly, these  

charges a r e  d i s d l m e d  as  oZfsets. 

I n  smary, defendalt  is  alloved t o  o f f s e t  $I~O,CO agzinst  t h e  

award of $31~,213.65, lezving the  sun of S3L,053.66 f o r  t:hich mount  a 

judgment will be entered fo r  pet i t ioner .  

-. E ~ E =  r:. !.Titt 
chief Cotmiss ionzr  




