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The Creek Xation is  herein asserting a claim against the United 

l t e s  Government based on allegations t h a t  the defendant Goverrrnent i s  

:hie t o  it because t h e  so-called Dawes Commission, acting under leg is -  

Lion of Congress and a g r e e ~ e n t s  entered into between the Creeks and the  

vernment, wrongfully placed persons on the r o l l s  a s  c i t izens  of sa id  

tion, who thereby beczne wrongfully ent i t led to share i n  the property 

said nation, t o  t h e  l o s s  of plaint i f f ,  fo r  which l o s s  said t r i b e  

je r t s  l i a b i l i t y  of the  defendant, 

G n  Hay 17, 1957 the  deferdark f i led  i t s  motion f o r  summary judgrient 

disziissal o f  t h l s  c lz ix  Gpcn the g i . ~ - ~ d  t'mt matters put  i n  issue 



arz  - res judicata,  by rsason of 2 previous decision adverse t o  plaintiff 

i n  t h e  case of the  Creek Rat icn vs, Unltec States, deciSe6 J2nuar-y 6, - 
19h1, and repor ted i n  92 C, C l s .  346; reconsidered and af f i n e d  i n  93 

C. C l s .  767; c e r t i o r a r i  denied by t he  S u p r c ~ e  Court October 20, 19h.l: 

3a U, S ,  667. Defendant fu r ther  contends t h a t  the  pet i t ion of t h e  p la in -  

t i f f  i s  a c o l l a t e r z l  a t t ack  u?on t he  f i n a l  Sudgment of the Dawes Cornis- 

s ion  and does not ,  therefore, s t a t e  a cause o f  ac t ion  over which t h i s  

Commission has ju r i sd ic t ion ,  

The contention of the Goverment makes it necessary t o  examine t h e  

i s sues  determined i n  t h e  former case and the  asser ted bases of l i a b i l i t y  

therein ,  and compare them with those i n  t h e  present case, 

1% is  undisputed t h a t  the  p a r t i e s  i n  t h e  two cases are the sane, 

and t h a t  t he  claim of l i a b i l i t y  of losses  accruing t o  t h e  p e t i t i o n e r  i s  

based upon t h e  same facts-except i n  the  first  case l i a b i l i t y  was  claimed 

fo r  t h e  wrongful placing of two thousand persons on the r o l l s  as c i t i z e n s  

of the Creek Nation, while in t h e  ins tan t  case l i a b i l i t y  is claimed f o r  

th2 a l l e g e d  wrongful placing of three  hundred persons on the lolls. 

Rowever, t he  claim of l i z b i l i t y  i n  the  previous czse xas an  a l l e g e d  

l e g d  l i a b i l i t y  by reason of e r ro r s  and i r r egu l a r i t i e s  and was no t  based 

on f raud  o r  any o the r  equitable ground. Moreover, the  defendant contended 

t h a t  t h e  Act under which the  s u i t  was brought did not give the  Court j u r i s -  

d i c t i o n  t o  ad jud ica te  equitable claims, and t h a t  Court did not consider  it 

necessary t o  determine whether it had such jurisdict ion.  I n  the  dec i s i .  

of the  Court o f  Claim awea r s  the  following stateinent: 



We do not  thi.nk it is necessary t:, d e t s m i . ~ ~  vhethsr  t h i s  
Court h2s had i t s  jurisdiction enkrged  by the  Act w.der 
which t h i s  s u i t  i s  bmught, The pe t i t ion  does not d l e g e  
I-rznt of jur isdic- l io~,  fraud, o r  any other  gmund of equitable 
interference which ~:ould j t s t i f y  the court  i n  s e t t i ~ g  aside 
the  decrees of the Da~res Comission. It merely al leges e r ro r s  
and i r regular i t ies ,  which, as has often been held, a re  not su2- 
f i c l e n t  to  s e t  asi6e a judgneni, xhen attacked col lz tedLly .  
They are  c l ea r ly  insufficient to f o m  a basis  f o r  holding the 
decrees of the Da~es  Commission t o  be void, 

The deferdaat demurred t o  the pe t i t ion  on the ground tha t  t he  f a c t s  

s e t  f o r t h  therein did not furnish grounds f o r  re l ie f . .  There w a s  no trid 

or?_ t h e  facts. The court sustained the demurrer and dismissed' the  pe t i -  

tion, 

I n  the ins tan t  case the pe t i t i on  asks "that t h e  decisions o f  the  

Dzwes Comission, i n  placing said erroneous enrollees on t h e  Creek t r i b a l  

r o l l s  . , . without jurisdiction, and by accident or mistake, be revised 

and correctedR; and a lso  tha t  p l a in t i f f  be awarded judgment against  -. 

-endant fo r  the l o s s  of i t s  lands and funds, thus occasioned b y  reason 

of the  "fai lure  of defendant to  deal  honorably and f a i r l y  without regard 

f o r  any r u l e  of  law o r  equityeW 

The bas is  of l i a b i l i t y  claimed in the previous l a w  s u i t  was s t a t ed  

by the court  t o  be l imited t o  legal l i a b i l i t y ,  which the court  held d id  

riot ex i s t ,  

A t  t he  time of the  previous law s u i t  l i a b i l i t y  of the defendant t o  

tfie pe t i t i one r  on the basis  claimed i n  the present law s u i t  did not ex i s t ,  

and. therefore t h e  decision could not possibly be zn adjudication of such 

l i a b i l i t y ,  which uas  created by the  Indian Claims Commission Act of 

Av-gust 13, 1946. Western (Old s e t t l e r )  Cherokee Izdians TS. U~Lted Sta tes ,  



I n  keeping with the  decisions c i ted,  defendant1 s motion fo?  m m a r y  

judginentmust be denied. However, such holding is  merely as t o  ju r i s -  

d ic t i cn ;  t h a t  t h i s  Com;nission s h a l l  en te r ta in  the p e t i t i o n  2nd s h a l l  

hear and determine the claims asserted, t he  merits  thereof and thz  proof 

t h a t  w i l l  b e  required t o  es tab l i sh  the same a re  no t  involved. 

Edgar E. Witt 
Chief Comnissioner 

kh. W Holt 
kssnc?? t o  C c ~ t c c i e ~ z =  



The g i s t  of the present ~ e ' c i t i o n  is  s e t  f o r t h  i n  pzragrsphs X and 

2?l >:herein it i s  alleged that; the  Dmes Com9ssion, ~ i t h  the a ~ r o t ~  

of  t h e  Secretary of t h e  In t e r io r ,  i n  violat ion of t h e  terns  of the Curtis 

Act of June 28, 1898, 33 S t a t ,  495, and cer ta in  Creek agreenents, erro- 

neously added names of persons who were not c i t izens  of  the Creek Eation 

and therefore not e n t i t l e d  t o  enrollment, and made duplicate a d  t r ip -  

l i c a t e  enrollments t o  one and the same person; t h a t  a s  a r e s a l t  of such 

er rors  each person so enrolled received Creek lands and f inds  which were 

thereby l o s t  t o  t h a t  nation, 

The defendant f i l e d  i t s  motion t o  dismiss the pe t i t i on  herein on the  

ground t h a t  t h e  claim now asserted had been previously decided against the  

p l a i n t i f f  by t m  decisions of the Court of Claims in So. F-373, 92 C. C l s ,  

5 and 93 C, C l s .  767, 

With the  motion, the  defendant submitted copies of the pe t i t ions  

f i l e d  by the  p l a i n t i f f  in s a i d  court, which a r e  

Ekhibit  'tAn i s  t h e  o r i g i n d  petit ion f i l e d  

on Decmber 2, 1926, This pe t i t ion  need not be 

as follows= 

i n  the  Court of Claims 

considered because it r~as 

superseded by an amended pe t i t i on  f i led  on December 27, 1937. 

Exhibit ?'BU is  an "Amended Petit ionn f i l e d  on Decerriber 27, 19379 
- .. 

and is the  p e t i t i o n  before the  Court of Claims which the court dismissed, 

To t h i s  amended p e t i t i o n  the defendant demurred on the  ground t h a t  t h s  

f ac t s  s e t  f o r t h  d id  no t  furnish grounds f o r  r e l i e f ,  The court  sustained 

the demurrer and dismissed the petit ion. See opinion i n  92 C. Cls. 3L6 

which was rendered in case Eo. F-373 on January 6, 19b1, 



eSove c i t ed ,  the  p la in t i f f ,  on Februa? 2b, 19&1, f i l e d  a pleading 

e n t i t l e d  "3econS Amended P e t i t i o ~ . "  To t h i s  p e t i t i o n  defendant de- 

Defendant; demurs t o  the  second mended p e t l t i o n  o f  t h e  
p h i ~ t i f f  upon t h e  grounds (a) tbt t h e  s a i d  pe t i t i on  does 
not s t a t e  f a c t s  suffficient t o  c o ~ s t i t u t e  a cause of action,  
and (b) t h a t  t h e  cacse of a c t i on  attesrpted t o  be a l leged is 
not wi thin  the  ju r i sd ic t ion  of t h e  court. 

This pe t i t ion ,  &hib i t  C, i s  i ~ p o r t a t  beczuse i ts  paragraphs Rose 

11 t o  XV, inclusive,  are, except f o r  minor changes which do n o t  a f f e c t  

t he  substance, i den t i ca l  t o  the a l legat ions  no?*: s e t  f o r t h  i n  t h e  pe t i -  

t i o n  before  u s  a s  paragraphs I1 t o  X, X I 1  t o  XVI. And paragraph XV 

of & h i b i t  C is  i n  substance included i n  paragraphs XVIII and XXI of  t h e  . - - 

The second amended pe t i t i on  and t he  demurrer were submitted t o  %he 

Court o f  Claims and t h e  cour t  on June 2, 19b1, held: 

"Def endant1 s demurrer to' p l a i n t i f f t  s second amended 
p e t i t i o n  sustained, and dismissed. l t  (see 93 
C. C l s e  767) 

There was no opinion, but i n  view of the comprehensive di'scussion 

of the  i s s u e s  in  t h e  opinion of January 6, 194.l (92 C. C l s .  346) no 

opin5on was necessary, but  it 15ll m t  b e  ser iously  contended, I bel ieve,  

t h a t  t h e  judgment of dismissal  is any l e s s  e f fec t ive  because t h e r e  .was P 

opinion. 

The Commission, according t o  i t s  opinion, denied tne  defendant' s 

motion on two main grounds: (1) That s ince  the dismissal by the  Court 

of C l a i m s  in the former case was rendered on a demurrer t o  t he  p e t i t i o n  



i n  thzt. cese there was co t .rlal on the  merits; a d  ( 2 )  thnt  the  p ~ ~ d c  

Jpon vhich l i a b i l i t y  is  n m  clain?.ed did not e x i s t  a t  the time the fomer 

claim was decided, 

1% is fmdmental t o  the  doctrine of res judicata tha t  the j ~ d s e n t  

re l ied  Epon as a bar t o  a second act ion must have been rsndered 'on the 

merits, 3'3 kx. Jur. 9bg sec, 208 -and cases cited. The f i r s t  question 

then i s  whether t l e  act ion of the Court of Claims in  sustaining the de- 

fendant's demurrer and dismissing the claim was a d i s p s i t i o n  of  the 

former case on the merits* 

It is correckly s ta ted  i n  the  Cammissionls opinion tha t  the pzrt ies  

i n  the two cases a r e  the  same and tha t  the claim of l i a b i l i t y  f o r  losses 

accruing t o  the  pe t i t ioner  i s  based upon the same pleaded facts ,  except 

jn +.he fn.rmer rose tfid t 1 z - k  y-~ f=): :zr;$=, $,;Li:g 2255 psrociub v ~ i  

%he Creek r o l l s ,  uhi le  i n  the present case it is alleged tha t  the  number 

so placed on such r o l l s  was 300, 
-- 

It i s  t h e  r u l e  of the  Court of Claims and the  Supreme Court, and b - 

a l l  other  courts,  I believe, tha t  the  disposal of a case on a de-murrer i s  . - 

as much a determination on the  merits as  a trial of the facts  alleged i n  

a pleading; and the reason is tha t  the demurrer admits the well-pleaded 

facts.  There a r e  cases, of course, to  which the  ru le  does n s t  apply, but  

they a r e  invariably cases i n  which the pleading is materially defectite 

because of an omission of essential  ~ l l e g a t i o n s o  Oerlikon e t  a l e  vo Unjted 

States ,  121 C. C l s .  616, i l l u s t r a t e s  the exception t o  the general mle ,  but 

it  does not  apply here. 



Sts tes  20 C, C l s ,  307, 31b5 ths :  
- 2 3  

I n  the year 1874 a s u i t  vas conmenced i r ~  this court by 
the p e t i t i o ~ e r s ,  foU3ed on the same c a s e  of z c t h  embraced 
i n  the pe t i t ion  i n  th i s  czse. To the pe t i t ion  a g e ~ s r d  
demrre r  was f i led  by the United Stztes,  and, by %be ccrisent 
of the  att.ornegs f o r  the ~ l z ~ a n t s ,  said demrre r  rras sus- 
tained and cause dismissed. T h z t  i n  lega l  ezfect  ir, t h i s  
court i s  equimlent t o  a judgment on the merits of the case, 
and operates i n  l a w  as  a bar t o  the pet i t ionerst  r ight  t o  
recover in t h i s  proceeding. 

See a l so  Bmwn ~.Qis%rict of Colmbia, 19 C, C l s .  US, 459-460. - 

L16, b 9 ,  t h e  ru le  i s  s tated ard elaborated upon a s  follows: 

Decided cases nay be found i n  which it is questioned 
whether a former judgment can be a bar t o  a suSseqroent action, 
even f o r  the same cause, if it appears tha t  the  first judg- 
ment w a s  rendered on demurrer; but it i s  s e t t l e d  law, t h a t  it 
' a :  - -  2 -  - - -  ' '. . . .---I- --- v-lur p ~ . Y l b i p ~ i  T , ~ I G  ~ l u e ~ .  hue . L A L ; ~ s  ~ 0 1 1  Nil icn 
the court  proceeded were proved by competent evidence, o r  
whether they were admitted by the part ies ;  and t h a t  the admis- 
sion, even i f  by way of demurrer to  a pleading i n  which t h e  
f ac t s  a r e  alleged, i s  jus t  a s  ava ihb le  to  the opposite pa r ty  
as if the admission was made ore tenus before a juq. 

From these suggestions and authori t ies  two propositions 
may be deduced, each of vhich has xore or  l e s s  appkication 
t o  ce r t a in  views of the case before the court: (1) Tkat a 
judgrcent rendered upon demurrer to  the declaration or to a 
mater ia l  pleading, set t ing forth the facts ,  i s  equally con- 
clusive of the  matters confessed by the demurrer as a verdict  
finding the same fac ts  would be, since the matters in  con- 
troversy a re  established i n  the former case, a s  well as in the 
l z t t e r ,  by matter of record; and the ra le  is, t h a t  facts t h w  
established can never a f t e r  be contested bebdeen the same 
p a r t i e s  o r  those in p r i r i t y  with them, ( 2 )  That i f  judgment 
i s  rendered f o r  the  defendsnt on dernurrer t o  t he  declaration, 
o r  t o  a mater ial  pleading i n  chief, the plaint i f f  can never 
a f t e r  maintain against the same defer,d=t or  h i s  privies my 
similar  o r  concurrent actiotl fo r  the smie c a s e  upon the sane 
grounds as were disclosed i n  the f i r s t  declaraticn; fo r  the 
reason t h a t  the  judment upen such a demurrer deternines the 
meri+,s c f  the  czcse, and a f i r l a l  judgaent deciding the r i g h t  
must put an end t o  the dispute, else the l i t i ga t ion  would be 
enzless . 



dmurrer  is as  c o ~ c l u s i r e  as  one rendered upon proof," 

The above disposes of the  Commission's holding tfizt there was no 

t r i a l  on the merLts in the  f o m e r  csse. 

The d e t e n i n a t i v e  question ther. is whether the present w t i t i o n  

al leges f a c t s  t h a t  were n ~ t  grounds for  recovery vfien the fomer  case 

was decided against the p la in t i f f .  The Comissicn hzs qnoted t h i s  

h g u a g e  from the prayer of t h e  pet i t ion a s  indicative of the difference 

betveen t h e  cause of action pleaded i n  the fomer  case and the one now 

before us: Itthat the  decisions of the Dawes Commission, i n  placing sa id  

erroneous enrol lees  on the Creek tribal ro l l s -% %- without jurisdiction, 

2 ~ 2  5~ ~ ~ c i d = i l - t  m&.i;ake be revised ~n-6 c~rrec+& % Y-en 

It pla in ly  appears from the present pe t i t ion  and the  p la in t i f f  s 

L. d f  t h a t  the  al leged erroneous enrollments were mzde by o f f i c i a l  act ion 

.jf t h e  Dawes Commission, Kith t h e  approval of the Secretary of the  In ter ior ,  

2 s  required by t h e  Curt is  Act of June 28, 1898, 30 Stat .  h95. So what the 

> la in t i f f  now asks is t h a t  we ignore the adjudication of the Dawes Corn- 

zission t h a t  t he  300 persons (whoever they are  - a f z c t  not ~ s c l o s e d  by 

;he pleading) were e n t i t l e d  t o  enrollment a s  c i t izens  o f  %he Creek Nation 

nd  a s  such e n t i t l e d  to the lands and funds here complained of resulting 

'rom such e n r o l h e ~ t s .  

The jud ic i a l  s t a t u s  of t h e  Dawes Coxmission i s  not open t o  question, 

ar i n  United S t a t e s  v,\.5ldcat, 2l44 U. S, 111, ~ 8 ,  the Supreme Court 

;id; 



* :- * The= 1:::s t,?us ccr.stitr.ted 2 c p s L  $-.Aicic?l 
t r ibmal  14nos6 jncipenks within the l b i t s  cZ i t s  juris- 
dic t ion  were  only subject t o  attack f o r  frauc! o r  stzch 
mistake of ~ Z P . T  o r  f ac t  a s  xould. j u s t i fy  the  holding tha t  
i t s  judgnents were voidable, -2 * % 

When the Comission proceeded in good fzith t o  determine 
the matter and t o  a c t  upon Mom8tion before it, n o t  erbi-  
i r a r i l y ,  but according to  its bes t  juci@enti, ITe tkZri: it Yas 
the intention of the a c t  t h a t  the nz t t e r ,  upr_ the  a p c r o ~ z l  
of the Sec re t av ,  should be f ina l ly  conclud& and the r i g h t s  
of the p a r t i e s  forerer se t t led ,  subject t o  such attacks as 
could successfully be xade upon judgments of *is character 
f o r  fraud or  mistake, 

And again the s m e  court ii-~ United S ta t e s  v. htkLns, 263 U. S. 220, 

225, re fer red  t o  the effect  of the deto,minations o f  the Daues Comission 

by t h i s  language: 

It must be accepted now a s  f ina l ly  s e t t l e d  t h a t  the en- 
rolment of a member of an Indian t r i b e  by the Dawes Comnission, 
when duly approved, mounts t o  a judgment in a adversary 
.-,----A:-- 2 - & - - 2 - 2  -- .L L. . , . . 
y**  ------a& k G  e . . A . , . A L A A 5  e,;i> u e ~ i b c  0; L i is  iiGii&iu& ~ I I U  111s 
r igh t  t o  membership, subject, of course, t o  k.peachent under 
t h e  well-established rules xhere such judgments are involved. 

The Court of Claims in Creek Nation v, United States, 92 C, C l s ,  346, - 
a lso  decided t h a t  i n  t h e  akence of fraud o r  intentional misconduct the 

decrees of  t h e  Dawes Comission were final.  - . 
What these cases hold i s  tha t  as  against  a second claim between t h e  

sane p a r t i e s  f o r  the same subject matter based upon in t r ins ic  mistake o r  

fraud, which is t h e  c l a h  s tated i n  the  present peti t ion, the adjudi- 

cat ion of t h e  Dawes ~ o m m i s s i o ~  is f i m l  and r e s  judicata, - 
By comparing the a e g a t i o ~  of the "Amended Pet i t iann and the 

"Second Amended Pet i t ion ,  " which are referred t o  above, xi th  the preseni 

p e t i t i o n  It w i l l  be seen t k z t  they a r?  essent ial ly  the svne and seek a 

d ~ t e m ~ i n a t i o n  by the  Indian Claims Comission that  the adjudications of 



the Dawes Ccm,ission were erroneous i n  t ha t  it en-dled 2 s  c i t i z e m  of 

: Cree!: FatLon peFsone n5t e ~ t i t l e d  to eroll-~en-l, o r  i n  e f fec t ,  they 

no?: 2sk US t o  ignore and correct the adjudications of the Dsxes Comiissio~ 

and award the  Indians the valce of the h n d s  and the mount ol" finds of 

the Creeks t h a t  passed t o  the erroneous enrollees. 

The al legat ions of the present pe t i t iog  are,  bu t  f o r  minor changes, 

ident ica l  to  the allegations contained i n  tko "Second Amended Petition,') 

except t h a t  they nox add tht the p la in t i f f  I r i s  e n t i t l e d  t o  redress under 

the pr inciples  of f a i r  and honorabLe dealings betxeen the p la in t i f f  xi5 

defendant, without, regard b any existing ru le  of law o r  equi ty  *.It 

'Fhis clause LEXL be  considered later. 

What the present p t i t i o n  and t h e  two former pe t i t i ons  al lege i s  

merely t h a t  the nawes Cnmmi,s=in~ nmde P - P ~ C * ~ ~  371n+  mh,.,+- ....A 4%- J.L... 
c.-w ------ --r, --a+. A". "LA" 

purposes of t he  motion it must be adinitted tha t  they did, but 2s s ta ted  

a--ge the re  w a s  a determination of such enrollments and there a re  no 

al legat ions in t h e  present pe t i t ion  or the  former pe t i t i ons  that the 

adjudications of t h e  Dawes Commission were the r e s u l t  of extr insic  m i s -  

take,.that would void such determinations, It i s  t rue t h a t  the prayer 

quoted abcve says t h e  Daues Commission wzs hfithout jurisdiction" but a 

reading of the p e t i t i o n  shows t h a t  what was meantxas tha t  it must e m l l  

3rLy persons e l i g i b l e  for enrs&ent, But as s tated in United S t s t e s  v, 

5.ldcat,, 24.4 U. S. 111, U8, correct cor~clusions a s  t o  emollments were 

:ot necessary t o  the binding character of t??e Dawes Cs;nmissionls decisions. 

The d i s t inc t ion  betkreer! i n t r i y s i c  f rzud or  n i s b k e  and extrinsic 

'mud o r  mLst.ake i s  phipLy ~ h ~ , r &  in TIgc? ;-, Tik  S t a t e  GI1 Go,, - 



L2 F, (2d) 9 9  (c, C, A , ,  10th Circui t )  c i t c 5  by plzint. iff  es aathcrity 

f o r  impeaching the at i jucczt ion of t.hc Dmes Comission i n  t h i s  caseo 

I n  the Tiger case, the Dzves Comission error~eously made tk-o en- 

rollments and allotments to the  s m e  person, the  f i r s t  i n  the of 

Tiger and the other  i n  the name of Do-sa-cher, The s u i t  invohed the  

second a l l o h s n t  which had been conveyed t o  the  o i l  company. The p h i n -  

t i f f s  ( h ~ i r s  of Do-sa5:-cher) contended t h a t  the a c t  of the Dawes COE- 

n i s s ion  i n  enrol l ing Do-saw-cher could not  be attacked coUate rz l ly  by 

the bvernnent,  as it did in defending the case in the in t e res t  of  the  

Creeks. 

A s  shown by the  court! s opinion, it was held tha t  the determination 

of the Dat:es Comission could not be iicpeached f o r  in t r ins ic  mistake 

- - . . . if tfiz Cczz.lz=ic;; tzZ &$6>i&i& -Liydt  no o'cpiicatlon on' tile allotment 

had in f a c t  existed. But, a s  the court stated, the Z)ak-es Conmissicn 

did not so deterinine; on the  contrary, it found tha t  the duplication 

did e x i s t  and not i f ied the Secretzrythereof and recammended t h a t  

Do-saw-cherls name be s t r icken fron the Creek r o l l s  and t h a t  the deed 

issued in h i s  name be cancelled, which he did. The fact t ha t  the Secre- 
\ 

t z r y r  s ac t ion  was ineffectual is not material  t o  the  west ion here, f ~ r ?  

a s  the coilrt held, the e r ro r  was "not in t r ins i c  mistake i n  the decision 

of dispu+,ed f a c t s  o r  law in a matter presented t o  and determined by it'' 

f ihe  Dawes Commissio~. Again the court  said: "The duplicate enmlLm.-1? 

and a l lo tnen t  was not a in t r ins i c  mistake i n  a detemimtion, but  an 

errt.rir,sic s i s t a k e  i n  rri&ing two records of one d e t e r m i r a t i ~ n . ~ ~  



& - .  t h e  pet i t ion,  there had been a deteminalion by t h e  Dwes Cordssion 

of the va l id i ty  of t h e  emolhfients here coxplained of, such d e t e ~ ~ i n a t i o n  

cannot now be impeached upon the  mere  ist takes cf t h a t  Com.ission, See 

'Jnited Sta tes  v. Yildc&, 61 L, Ed. 102b; Uzited S ta t e s  v. ALkins, 

67 L, Ed, 224; - T i g e ~  v, United States ,  48 (2d) 509; Creek v, United 

Sta tes ,  92 C. C l s ,  346. So the Tiger case instead of supporting t h e  

p l a i n t i f f ' s  posi t ion holds that, the judgments of t h e  Dawes Comission a r e  

f i n a l  and cannot be attacked col lateral ly ,  

Mcreover, the Court of Claims hzs twice decided the  present claim 

against  the p la in t i f f ,  holding that  the judgnents of t h e  Dawes Comission 

a re  not subject  to  co l l a t e ra l  attack and are r e s  judicata. - 
-. 
lfie first case was aecio-ea on Jam2z-y 26, f?u, 92 C. Cls, 3L5. ' k s  

' i t i on  in t h a t  case was based upon errors  znd i r r egu la r i t i e s  of t h e  

kwes  Comission and the  pe t i t ion  was dismissed because the alleged f a c t s  

were "clear ly insuff ic ient  t o  f o m  a bsis  f o r  holding the  decrees of  t h e  

Dawes t o  be void,lf The pet i t ion  before the court was the  llAmended Peti-  

t i ~ n , ' ~  M i b i t  B, mentioned above, and was i n  substance the  same 'as the  

present pe t i t ion ,  I n  tha t  decision the court did not, as counsel f o r  tke  

Creeks now contend, hold t h a t  it  had no jurisdiction t o  grant the  r e l i e f  

sought, On the contrary, it only decided tha t ,  vhether it had jur i sd ic t ion  

t o  s e t  as ide t h e  decrees of the Dawes Comission or  not, the allegations 

of the  p e t i t i o n  d id  not s t a t e  facts  tha t  would jus t i fy  equitable i n t e r  

Terence with such decrees, namely, want of jurisdiction, f r a d  o r  any o the r  



e?vitZ?-5le groun<s, and it then ?roeeeded t o  pzss upon t h e  dleget5-OX 

of t h e  pet i t ior i  a ~ d  d i m i s s &  it. b r l y  in i t s  opinLor! the court sz id?  

"The ac t ion  i s  not ins t i tu ted  f o r  the  primmy purpose of set t ing aside 

o r  modirS.icg the juagment of t M s  t r ibuns l  p a w s  ~omLssio$  ard con- 

sequently i s  no t  a d i rec t  attack upon iteft 

The second decision was on the  'Second Amended Petit ion," m i b i t  C, 

and sustained a demurrer t o  t h a t  on June 2, 1 9 b  93 C, CIS* 767, 

A s  1 have sa id  before, and a s  the  Coiunission holds, the case decided 

by t h e  Court of C l h s  and the present case a re  the  sane and based upon 

the sane pleaded facts,  So the two decisions of the Court of Claims 

a r e  - r e s  jud ica ta  of Yne questions raised by defendantf s motion and a b a r  

t o  t h e  present claim, 

w-2- --J ? T  ------ - 7 -  ,. -. - -LA b A u  A ~ Y I I V L  UU-LG L-LIJ,=,S 

The p l a i n t i f f  contends, and the Conmission apparently agrees, t h a t  

because clause (s), the f a i r  and honorable dealings clause, was not i n  

existence a t  t h e  time the former decisions of t h e  Court of  Claims were 

rendered they a r e  not res  judicata of the r i g h t  of the Creeks to maintain - 
the present  claim. They and the  Conmission r e l y  upon the foUow5ng 

decisions of t h e  Court of Claims, 

I n  Western Chemkee v, United States, 1I-b C. C l s .  716, the Cherokee 

f i l e d  i t s  claim with us f o r  compensation f o r  an ou t l e t  extending west o f  

the 100th meridian west of lands tha t  had been ceded by t r ea ty  in 1817 

( 7  Stat. 156), but  provision for the ou t l e t  was e i the r  intentionally o r  

mlsA&kenly omitted from Cne t reaty,  They alleged that except fo r  t h e  

 ist take o r  had t h e  United S l ~ t e s  dea l t - f a i r ly  and honorzbly with thez 



they woulb havs received the  oa t l e t  l a d s  o r  would have beer, paid f o r  

\?e scs tained the defendant1 s motion to  d i sz i s s  on the grmid t h a t  

the issues presents6 b.6 been determined by the Court of Claim ir? 

&.stern Cherckee e t  21, v, United S t ~ t e ~ ,  88 C. CIS.  LS2. I n  tkiat case, 

the c o ~ r t  now. holds, t ha t  it xas confined t o  claims ar i s ing  out  o f  t h s  

t rez ty  of 1817 and therefore, 1:Ey no procsss of l i b e r a l  interpretat ion 

could a provision for  an m t l e t  t o  tne west, which was not mentioned i n  

the t rea ty ,  be incorporated i n t o  the  t reaty,  no r i t t e r  what may have 

been t h e  reason f o r  i t s  omission,'t Hence, a t  t he  time of i ts  fom.e,r 

adjudication, t h e  court, had no power to make an award based upon t h e  

onission. So, it held the former adjudication uas not a bar  t o  the 

Cherokee claim presented t o  us. 

Incidentally,  the Cherokee claim involved in t h e  above zppeal was 

decided by us  aga ins t  the Chemkee on the  merits on February 2, 1952, 

.nd, C l s .  Corn. 22, 

The other case i s  Chickasz.~ v, k i t e d  Stztes ,  132 C. C l s .  359. The - 
i 

Chickasaw presented its clainl t o  us for the value of an i n t e re s t  of t h e  .. . . . - 

Chickasaw i n  c e r t a i n  lands erroneously a l lo t t ed  Choctaw freedmen oa t  of , 

lands jo in t ly  owned by t h e  Chickasaw and Choctaw, I n  the i r  pe t i t ion  f i l e d  

v i t h  the Cominission t h e  Chickasaw alleged i n  cer tain agreements with the  

defendant they were n i s l ed  by the language employed and thz t  there was a 

un i l a t e ra l  mLstake on t h e i r  par t  as to  the meaning of the agreements, 

Fie sustained t h e  defendant's motion t o  disnis s on the ground tha t  

the issues presented t o  us had been adjudicated by the Supreme Court i n  

;hickasaw v. United S t a t e s ,  318 U. S. 423, and that decision was a bar 

to  the second claim f o r  t h e i r  in te res t  i n  the l a d s  a l lo t ted  t he  Choctzx. 



- 
IR reversinz, 

Suprme Court 

the Court of C1aL.s (132 C. C l s .  3633 stated tha t  t h e  

did not an6 coclb not  decide upon the va l id i ty  o f  t h e  

nex grocnds of the clzb because they were not then grouncls for  a clain. 

Eut those cases do not supgort t he  p l a i n t i f f ' s  r ight  to m a i n t ~ i n  

the present c lain f o r  the obvious reason %hzt ir; those cases the  cour t  

k l b  there had been no trial upon the  merits of  the cases rel ied tlpon as 

a bar  t o  the nm- claim s e t  f o r t h  i n  the pe t i t ions  f i l ed  with us. 

The present claim is ent i re ly  different  i n  tha t  it the same claim 

tha t  was presented t o  the  Court of Claims and txice dismissed on the 

merits, It is t rue  tha t  the f a i r  and honorable 6ealings clause is  imoked 

i n  the present pet i t ion,  but, as w i l l  be seen l a t e r ,  snch ground does not 

cbge the e f fec t  of t h e  bar of the former decisions* 

I n  -- h a h a  Tribe v. United States ,  6 Ind- Cls- C n m z  hR; 8_1-8hz !<P-?~?C;) - -- - -+ - 

December 27, 1957), we considered clause (5)  i n  2 case similar t o  t h a t  here 

m d e r  considerat ion, and we said: 

9 E- ++ Clause ( 5 )  of section 2 of the  Indian Claims Commission 
A c t  does not  supply a claimant with a new theory mder which he 
may prosecute a perfectly va l id  lega l  or  equitable elaiiib The 
Cowt of Claims has made this position zbundantfg clear i n  me 
case of the  Blackfeet a d  ~ r o s -  Ventre Tribe v, ~ & t e d  States ,  
127  C. C l s .  807, where in m i s t a k a b l e  language it stated: 

'The contention i s  without merit, Clause ( 5 )  has 
reference t o  moral claims which were not recognized 
by any ru le  of law o r  equity. If a t r ibe  was not en- 
t i t l e d  t o  recover under arry ru le  of l a w  o r  equity, i t  
still might recover under clause ( 5 ) ;  but i f  i ts  claim 
was recogriized by a rule of law or equity, then clause 
(5) has no application. 

And i n  a p r io r  case, Western Cherokee v. Uniied Statess_ 116 
C. Cls, 655, 1:hich t;as sn appeal f r c m  a jud,cr,bcS o f  this CG-:~SS.~L~: ;  
disii issing a pe t i t ion  f o r  additional intzrest on a claim previo>-!: 
detemined by tha t  courtj --Ti; t r l s  t h e r e  cx5er.dcb hef m e  iis a d  
the  Court of Claims tha t  there cocild have been no detemination 



on the merits i.n tho f o y e r  cases beza-zce tl?e f a i r  aqci ban- 
orable dezlinge ci.ause bras not i n  existence z t  tiie t ine  of 
the fomer  6sc5sions 2nd t h z t  c l m s e  prr?,i ts  E r econs ide r~ t i cn  
02 the  in t e res t  ~ u e s t i o n  by t h i s  C@i,~-issicn. I n  overruling 
these co~teni;ions, tihe court  s a id  2 t  page 677: 

1%- * I n  addition, we think it is c l ea r  from the 
his tory of the Act of 1945 tha t  Congress d id  not intend 
to  confer upon t5e Gomission jur isdict ion t o  pernit  
claims, such as a r e  here inYolved, t o  be r s - l i t i ga t ed  
under clau.se ( 5 )  of Section 2 on the  basis of f a i r  and 
homrable dealings, Clause ( 5 )  obviously has reference 
to t h e  fundamental character of  the claim rz ther  than to  
the theory cn +;hi& an Indian t r i b e  o r  band may seek t o  
invoke the jur i sd ic t ion  of the Indian C l a i m  Comissionel 

And a t  page 678 added: 

1% 0 u I. I f  the claims made by appellants i n  these cases 
could be again heard and dete,mined by the  Indian Claims 
Comission, it would be d i f f icu l t  t o  imagine a claim, even 
though prsviously considered and decided on the mer i t s  by 
t h i s  court, which could not be re l i t iga ted  before the  Com- 
mission merely by basing t h e  claimed r ight  of recovery on 
W P  ~r(?-.<zFc~: cf cluuscr {s;, buprc. Clause (5) m s  i~lte~?Cl,O,d, 

a s  i t s  language c l ea r ly  shows, wnen considered in the l i g h t  
of h i s to ry  and other provisions of Section 2, t o  cover only 
moral claims based on just ice and f a i r  and honorable deal- 
ings o r  broad pr inciples  of equity and just ice,  with respect 
t o  which no court  hzd theretofore made a deternination on 
the merits,  o r  could have made such a determination under 
the terns  of p r i o r  jur isdict ional  acts,  

- . .  . - 
P l a i n t i f f ' s  present claim, w d e r  the  f a c t s  alleged i n  i t s  pe t i t ion ,  falls 

quarely within t h e  proscr ipt ion of the rule of the above cases. It is a 

lab not only previously recognized by a rule  of law o r  equity, but one 

.fiat has been twice adjudicated-by the Court of Claims on the merits under a 

u r i s d i c t i o m l  a c t  giving it jurisdiction t o  f ina l ly  dispose of it, a s  it 

!id against  t he  Creeks. 92 C. C l s ,  346 and 93 C. Cis* 767, 

For the reasons s t a t ed  I am of the opinion the d e f e d a n t t s  motion t o  

iismiss s b u l d  have been sustained and the present pe t i t ion  dismissed, 




