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0PIT;IOTJ OF THE COIGISSIOh7 

Wi t t ,  Chief Commissioner, delivered the opinion of the Commission. 

Petitioners herein, the Samish Tribe of Indians, assert a claim 

against defendant for 2n undetermined amount of land based upon a cl&im 

of a b ~ r i g i n a l  possess ian  and "a completely inadequate and unconscio~able . 

consideration" paid by defendant  f o r  said l and  under  t h e  terms of the 

Point E l l i o t t  Treaty of 2::nuary 22, 1P55 (12 Stat. 927, I1 Kapp 669) 

under the provisions of Section 11, of the I ~ d i a n  Clairns Commission 

Act. (60 Sta t .  1049) ' 

The aefer.dar,t h - . ~  pss: rt-P;! a s!>eci:il d r f e ~ s e  of res judicata to 

petitioners c h i n  bmed on n prior j u d ~ : r e n t  r r~clered in e p r e v i ~ u s  claim 

prcsecrlted by n e t i t i n n c r s .  ( Ih:tTanish. et a1 vs. C.S. 77 C. Cls. 530, 

1734.). C~nsi .? t . en t  r.:it? gur ?ri3r rulirj- o!: t h c  identics1 plea urged. by 

defendant in L u n i  Tribe of  ir:c? i:-.ns vs . t k.e i!r.it.ed Stntes. Docket l;o. 



I:e p e r n i t t e d  defendant  t3 zmend i t s  mswer and t h e r e i n  t o  deny 

p e t i t i ~ n e ?  t r i 3 e  a r e  "Trea ty"  I c d i z n s ,  and f u r t h e r ,  t o  a l l e g e  i n  t h e  

a l t e r n z t i v e  t h a t  t h e  "Samish I n d i a n s  p a r t i c i p a t e d  i n  t h e  paycent  made 

the reunde r  and t h e  o t h e r  c o n s i d e r a t i o n s  named the re in"  ( i n  acco rd  w i t h  

t h e  te rms  of the ces s ion  of Indian  l a d s  cont2ined i n  t h e  P o i n t  E l l i o t t  

T r e a t y )  . 
There i s  no d i s p u t e  t h a t  t h e  T r e a t y  of  Po in t  E l l i o t t ,  s i g n e d  on 

January  25, 1855, inc luded  w i t h i n  i t s  ces s ion  boundaries t h e  a r e a s  t k e  

p e t i t i o n e r s  a s s e r t  h e r e  t o  have been e x c l u s i v e l y  otmed and occup ied  by 

Szmish I n c i b n s .  Defendant, bv an amendment t o  t ke  o r i g i n a l  answer,  

mere ly  d e n i e s  t h a t  Samisk Ind ians ,  o r  t h e i r  re?resenta t ive ,  were p re s -  

e n t  m d  p a r t i c i p a t e d  in suck t r e a t y .  In t h e  s l t e r n z t i v e ,  de fendan t  

a l l e g e s  t h a t  if p e t i t i o c e r  t r i b e  were ss represented,  t hen  t h e y  a l s o  

r e c e i v e d  the agreed cons ide ra t ion .  I n  t h i s  recard ,  it is t r u e  t h a t  

S m i s  I ~ d i a s  were n o t  n m e d ,  a s  such ,  in the  p remble  o r  a s  a p s r t y  

s i g n s t o r y  t o  t h e  Trea ty  o f  T o i n t  E l l i o t t .  

The C o u r t  of Claims heard t h e  t e s t i n o n y  of 155 wi tnes ses  i n  1934 

i n  t h e  t r i a l  of t h e  Euwmish case ,  ~ z h i c h  included a c l a i n  of t h i s  p e t i -  

t i o n e r  b a s e d  upon c e r t z i n  i s s u e s  n o t  p e r t i n e n t  t o  the case  now before 

t h i s  Cor?,:r.ission. The Court of Claims, a f t e r  hearing t k a t  v e r y  l e n g t h y  

c a s e ,  r e n d e r e d  ar, opinion some e i g h t  p e a r s  a f t e r  those  c la ims  %:ere o r i g i n -  

t o  t h e  T r e a t y  of Po in t  E l l i o t t . "  Xe t h i n k  t h a t  f ind ing  %.-as amply j u s t i -  

f i e d  i n  t h e  evidence,  p s r t i c u l a r l y  s i n c e  some of t h e  w i tnes ses  Ir! t h o s e  

proceedings  could reca1.l fr3m zemory even t s  c o n t e n ~ r s r y  x i t h  t k e  LL 

t i a t i o n  and execut ion  of t h e  Trez ty  of ? o i n t  E l l i a t t .  



Ever? i f  t k i s  Coxxission ?-ere n o t  bounci bv such hold ing ,  the  r e f e r -  

e i x e s  by I n d i a n  agen t s  and gmernment men i n  t h e i r  r e p o r t s  o f  t r e a t y  

t i m e s ,  f r a p e n t ~ r y  though t h e  informat ion  i s ,  n e v e r t h e l e s s  documents 

t h e  i d e n t i t y  of  a group of "Indians c a l l e d  S m i s h  who l i v e d  and  occu- 

p i e d  an i s l a n d  and r i v e r  of  t h e  sane nsme." There can be no r eason-  

a b l e  doubt ,  t r e a t y  Ir idisns o r  r o t ,  t h a t  Sanish I n d i m s  occupied  some 

l a n d s  of t h e  Fuget Sound a rea  a s  &an i d e n t i f i a b l e  t r i b e  of I n d i a n s  p r i o r  

t o  t i h i t e  s e t t l emen t .  

S e v e r a l  of t h e  t : i tnesses  L-ho appeared b e f o r e  t h i s  Commission i n  

June ,  1352, e i t h e r  were r e l a t e d  t o  t h e  wi tncs ses  %rho t e s t i f i e d  o r  had 

p e r s o n a l l y  t e s t i f i e d  over twenty y e a r s  e a r l i e r  in t h e  Duranish Case 

involv ing  c e r t a i n  claims urged by t h e  Samish I n d i a n  Tr ibe .  One o f  

t h e  ? e t i t i o n e r l s  x i t n e s s e s  desc r i5ed  h e r  r e l a t i o n s h i p  t o  a  s i g n e r  of  

t h e  Trea ty  o f  h i n t  E l l i o t t .  Dr. Wayne P. S u t t l e s  i n  p r e p r i n g  h i s  

t h e s i s ,  "Econonic L i f e  of t h e  Coast S a l i s h  of E x o  and Rosario S t r a i t s "  

trezted i n  p a r t  w i th  t h e  Samish I n d i m s .  Some o f  h i s  i n f o r n a n t s  i n  

t h a t  work a l s o  appeared as mmbers a d  wi tnes ses  f o r  p ~ t i t i o n e r  i n  

t h i s  ca se .  The r e p o ~ t s  of G i b ? x ,  S tevens ,  F i tzhugh,  a ~ d  o t h e r  govern- 

n e n t  r e c o r d s  confirm t h e i r  t r i b a l  i d e n t i t y .  

These members of p e t i t i o n e r  t r i b e  uho t e s t i f i e d  be fo re  u s  p re s -  

e n t l y  r e s i d e  i n  v;;rious plc?ces, some on S;;ir,onish E e s e r v ~ ~ t i o n ,  some 

on LUI'LT~ Fese rva t ion  and 2 number hsve removed t o  nearhy w h i t e  s e t t l e -  

n e n t s .  The p r a c t i c e  of exogany between P u ~ e t  Sound t r i b z s  d z t i n g  f r o m  

a b o r i p i n z l  t ~ . e s  bas r e s c l t e d  i n  i n t e r t r i b a l  blood r e l a t i cnsh ip s  2mong 

the  g r e a t  majorit:? of 1ndizr:s i n  t k i s  a r ea .  Th i s  fz:t 5s z.r?l:; si.,o~.n 



i n  t h e  tes t imonv of Ir.dFan wi tnesses  who hzve a ? ~ e a r e d  b e f o r e  t h i s  

C o m i s s i m  t o  a l l  of t h e  claims of Puce'; Sound Indians ,  The succeeding  

g e n e r a t i o n ,  I n d i a n s  wi th  blood r e l a t i o n s h i p  t o  abo r ig ina l  members 

of  t h e  Samish T r i b e ,  have continued t-9 p e r p e t u a t e  t h e i r  i d e n t i t y  a s  

a t r i b a l  e n t i t y  i n t o  contemporary t k i e s .  Kiss ionary  E e l l s  d i s c u s s e s  

them i n  1887. They appeared a s  a t r i b e  b e f o r e  t h e  Court o f  Claims in 

1927. Some o f  t h e  first genera t ion  descendants  of  the a b o r i g i n a l  t r i b e  

of S m i s h  I n d i a n s  have t e s t i f i e d  b e f o r e  t h i s  Comnission a s  w e l l  a s  m a y  

n o r e  second gene ra t ion  s ~ r r v i v o r s  who a r e  t h e  l b e a l  d e s c e ~ d a n t s  o f  t h i s  

tribe. 

It is o u r  d u t y  t o  exaqine the  x h o l e  r eco rd  broadly on the i s s u e  

o f  i d e n t i t y  of p e t i t i o m r  and with s ? e c i a l  r e f e rence  t o  whether  o r  n o t  

" t h e s e  I n d i a n s  were t r e a t e d  a s  an e n t i t y  by defendant ,"  and r ecogn ized  

by I n d i a n  a g e n t s  and o the r  goverrment men even a f t e r  t r e a t y  times and 

t h i s  i s  r e l e v a n t  t o  t h e  i s s u e  of  i d e n t i t y .  

W e  conclude  t h a t  p e t i t i o n e r ,  ::hick. a l l e g e s  it is a t r ibal  organiza-  

t i o n  r e c o g n i z e d  by t h e  Sec re t a ry  of h t e r i o r  of t h e  United S t a t e s ,  h a s  

shown i t s e l f  t o  b e  t k e  descendants and successors  ifi i n t e r e s t  of t h e  

S x , i s h  I n d i a n s  of a ? ~ o r i g i n a l  t imes.  

Turning t o  t h e  ~ o s t  d i f f i c u l t  branch of t h i s  case, t h e  m a t t e r  of  

d e f i n i n g  t h e  area useci a d  occu?ied e x c l n s i v e l y  by the S a i s h  Tr ibe  of 

I n d i a n s ,  w e  a r e  aga in  cx f ro r t t ed  1:ith tke  o b s t a c l e s  of i nconp le  te  , i'ra;;. 

x e n t a r y  e v i t l e ~ c e ,  of vazue and genera l  b a u n d z q  evidence, and t h e  sub- 

s i s t e n c e .  a r e a s  of sub jec t  t r i b e .  Also i n v ~ l v e d  a r e  those a r e a s  v t i c h  

j o i n t l y  u s e d  by Sanish Indians wi th  ~e ig f iSo r ing  t r i b e s ,  ir .  o r d e r  



t o  def ine  tk.ose areas  ::nd de7 ,L~i t  t h e  l znd  excfusi.;ely ,used a.zd occu- 

pled b:? claimant i n  &or ig ina l  t imes.  

A s  t h i s  Commission hss  observed i n  a number of opinions  involving 

s i n i l a r  c la ims of o ther  I n d i v l  t r i b e s  i n  t h e  Puget Sound a r e a ,  t h e  cnl-  

t u r e  and economic l i fe  of t h e  t r i b e  n u s t  be considered, s i n c e  t h e  

loose  p o l i t i c a l  cohesion of Puget Sound I n d i ~ i n s  v i l l  not  permit  t h e s e  

t r i b e s  t o  be f i t t e d  i n t o  a f ixed  p a t t e r n  s i m i l a r  t o  t h a t  of t h e  I n d i v l  

Tr ibes  of t h e  eas tern  por t ions  of t h e  United S ta tes .  The Samish spoke 

the  same d i a l e c t ,  moved about xore  o r  less together i n  sea rch  of  f i s h ,  

clams, o y s t e r s ,  S e r r i e s  and c m a s  and r e t a i n e d  a hold on c e r t a i n  is- 

land and peninsula a reas  of land f o r  t h e i r  homes and subs i s t ence .  

Lane, de  Barley and S t e r l i n g  omit the Sanish from t h e i r  accounts  

and l i s t i n g s  of p o p l a t i e n  of ?=get Scnnd Indizns. The o f f i c i a l  regmI'ts 

of both D r .  Henry R. Schoolcraft  and Cr. George Gibbs g ive  t h e  Samish 

population as 150. This f igure  may have heen d r a m  f r o n  t h e  r e p o r t  of 

t e r r i t o r i a l  Governor I s a a c  Stevensz r e p o r t  of 1854. (k.. C. L. Ri ley ,  

I1 Tr. 10)  . 
Dr. C u r t i s  i n  "The North America  Indian"  observed t h a t  t h e  ~ u & i  

Tribe clsimed i n  addi t ion  t o  t h e  mainland of t h i s  area  from Chcckanut 

Bay t o  S i r c h  3ay the  follo~wing: ---5lakely, Lopez (on t h e  Korth a d  

West c o a s t ) ,  --- ( L u n ~ i  Tribe of Indians  v .  U.S., Docket 110, 5 1r.d. 

C l s  . CorJil. 5x3). 

Governor Stevens nated the  S m i s h  occupied the southern p a r t  of 

Sell inghan Bay. D r .  C .  L. Pi ley  suggests  Stevens meant t h e  San i sh  E q  



a r e a  s ince  Stevens a l s o  mentions t h e  L m m i  in the same area .  ?k. 

R i l e y ' s  reasoning is supported by t h e  repoGt of Agent Fi tzhughls  

r e p o r t  of the  Bcllinghan Bay Agency i n  1856, (11 Tr. 10; D f t .  Zx. 

Missionary Eyron E e l l s ,  wr i t ing  i n  the Fmerican Antiquarian i n  

1887, s t a t e d :  

Indians  from n e a r l y  a l l  the o t h e r  t r i b e s  or? the  p a r t  of Puget 
Sound have e i t h e r  in termarr ied  with tfiose of t h i s  (~kokoi i i sh )  
Reservation,  l i v e d  he re  f o r  a time or  made v i s i t s  here * * * 

The Sanish * * * These Indians l ived  about the Samish 
Fiver ,  sou th  of t h e  Lmnis .  They speak the same language, 
but  a r e  s a i d  t o  be  a d i s t i n c t  t r i b e .  There were but  two 
bands of them; t h e  Samish who l ived  a t  the  moutb of t h e  riv- 

, -- er.;' a d  ' the - Bista-$lous, 'who:'Iipea? upi the - river. . (Vol . IX, 
pp, 1-9, D f t .  E k .  22a, pp. 1-2); 

,.. . 

I n  ?larch of 1887, E c l l s  wrote LY t h e  sm.2 jmrzd: 

The Lumml rese rva t ion  lies a t  the  mouth of the  Wook-sack 
River,  n o t  far from t h e  Northern Boundary of ??ashington T e r r i k o r y  

- 1 
L 4 j .  ,and conpromises 12,312 acres * * * f o r  which the  Indians  r e c e i v e d  

pa ten t s  i n  l*84. More than hal f  of t h i s  P a d  is  very v a l u a b l e  
* * * f i r s t  qual i ty .  ( ~ f t  . Ex. 22b, pp. 101-103) . 
The e t h n o l o g i s t s  whose repor t s  a re  before us u n i f o r d y  p o i n t  o u t  

two p ropos i t ions :  F i r s t ,  t h a t  t h e  Samisf: Indias used and occupied 

Samish I s l a d  and Guemes I s l and  a s  t h e i r  w i c t e r  home i n  z b o r i g i n a l  

t imes.  Secondly, and more widely t r ea ted ,  i s  the proposit ion that 

"Salt-chuck" o r  " f i sh-eat ingn Indians of Puget Sound area roamed 

about i n  t h e i r  canoes seasonally through the s t r a i t s ,  bays, r i v e r s ,  

and i n l e t s  c a t c h i n g  the  bount i fu l  supply of she l l  and f i n  f i s h .  In 

t h e  winter  months they re turned t o  the  m a y  f i r e s  i n  t h e i r  huge c e d a r  

l o g  m l t i p l e  f v n i l y  lodges and engaged i n  potlaches and t r a d i c g  w i t h  

t h e i r  n e i g h b w i n g  tribesmen. 



I n  Lurmi T r i l l  v .  United S t a t e s ,  5 Ind.  Cls. C3n.n. 525, Fdg. 

12, t h i s  ~ommis&ion s t a t e d  i n  reference  t o  t 3 i s  n e i ~ h b o r i n g  t r i b e  

immediately nor th  of p e t i t i o n e r  t r i b e  t h a t :  

The s i t u a t i o n  on San Juai I s l a n d s ,  i n  genera l ,  i s  c o t  
completely c l e a r  * * *. The Lumi v i l l a g e r s  " * * gathered 
seafoods on beaches from Birch Bay t o  S m i s h  Bay. The nor th-  
e r n  a r e a  they shared with Semisk~oo acd Sannish v i l l a g e r s ,  the 
i n t e r i o r  k-ith Nooksack and Euwhaxha and t h e  Chuckanut and Sam- 
i s h  B2ys ~ 5 t h  l a r g e  mmbers of  o t h e r  people. 

The Comiss ion  s t a t e d  a t  page 551 o f  our opinion i n  the  Lummi 

case : 
The e thnological  da ta  ind ica ted  t h a t  o t h e r . I n d i m s  a l s o  

used t h e  var ious  i s l m d s ,  e s p e c i a l l y  San Juan and Lopez * * *. 
The non-exclusive use of out ly ing a r e a s  i s  w e l l  i l l u s t r a t e d  
by t h e  coxzon usage of f i s h i n g  a reas ,  e s p e c i a l l y  about P o i n t  
Fihitehorn and Point  Roberts. The same p a t t e r n  i s  evident  on 
Lopez ;nd San Juan 1s lm.d~.  

A s  we have observed in t h e  p r i o r  Nookszck case ,  Docket No. 46; 

Lummi case ,  Docket No. 110; Muckleshoot czse ,  Docket No. 98; mid 

Skallam c a s e ,  Docket No. 134, involving f i s h - e a t i n g  I n d i a s  i n  n e a r  

proximity t o  t h e  p e t i t i o n e r  t r i b e ,  t h e r e  was a  n a t u r a l  tendency t o  

share  w i t h  the* Szlishan speaking neighbors. This does no t  i n  t h e  

case a t  hand d e t e r  u s  from the conclusion t h a t  the Samish Tribe ex- 

c l u s i v e l y  u s e d  and occupied the  l and  bodies a s  descr ibed i n  o u r  

Findicg No. 1 2 .  

It is  t h e  opinion of t h i s  Commission t h a t  t h e  Samish Tribe  of 

Ind ians ,  P e t i t i o n e r s  herein, are  t h e  descendants a d  successors  i n  

i c t e r e s t  of the  Samish Indians ~ h o  abor ig ina l ly  and a t  t he  t i m e  o f  

t h e  n e g o t i a t i o n  of the  Tresty of Point  E l l i o t t  on J a n u a r j  22, 1855, 

e x c l u s i v e l y  used and occupied the  t r a c t s  of l a d  descr ibed i n  Find- 

i n g  1 2 ,  and t k a t  the  e f fec t ive  d a t e  of 



t h e  c e s s i o n  of s a i d  a r e a  t o  defendant  xis Karch 8, 1859, t h e  d a t e  

of r a t i t i c a t i o n  of t h e  t r e a t y  by t h e  Senate .  

With ~ ' ~ f e r e n c e  t o  p e t i t i o n e r ' s  c o n t e ~ t i o n  t h a t  xe  should  f i n d  a 

merger of t h e  Samish and i;u-wha-ha Ind lan  Tr ibes ,  we a r e  unab le  t o  s o  

f i n d  from t h i s  record.  The mere f a c t  t h e  Nu-wha-ha Ind ians  were  some- 

t imes  c a l l e d  "Stick-Samish" and t h a t  t h e  l a t t e r ' s  chief  s igned  t h e  

Trea ty  of P o i n t  E l l i o t t  a s  a r e p r e s e n t a t i v e  of the  Sarnish does  n o t  

show a merger  of t hese  t r i b e s .  On t h e  con t r s ry ,  i t  i s  w e l l  e s t a b -  

. l i s h e d  t h a t  t h e  two tribes spoke d i s t i n c t l y  d i f f e r e n t  d i a l e c t s  and 

h o s t i l i t i e s  occas iona l ly  e x i s t e d  be txeen  them. The Samish area was 

c l e a r l y  d e l i n e a t e d  from them f o r  t h e  most p a r t ,  e spec i a l ly  s i n c e  t h e  

Samish l a n d s  were elmost e n t i r e l y  surro=ded by na tu ra l  ~ a t e r  b o u n d a r i e s .  

Any q u e s t i o n  of c r e d i t s  o r  o f f s e t s  by reason of r e s e r v a t i o n  set 

a s i d e  by defendant  under t h e  t r e a t y  ar.d ?zny other  lrrnds ~ i h i c h  might  

have been A l o t t e d ,  pa t en ted ,  o r  otherwise,acquired by p e t i t i o n e r s  o r  

t h e i r  a n c e s t o r s  s h a l l  5e t h e  s u b j e c t  of f u r t h e r  hearings and ev idence ,  

a long  w i t h  t h e  ques t iocs  of cons ide ra t ion  paid under t h e  terns o f  t h e  

t r e a t y ,  v a l u e  of such l a d s  as of Karch 8, 1859 and o the r  o f f s e t s  t o  

wl-ich defends-!t may show i t s e l f  e n t i t l e d  under the  Indian Claims Con- 

miss ion  Act ,  

We Concur: 

Edear mitt 
Chief Connissioner 




