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OPINIOI? OF TI COI-YlSSIO1J 

W i t t ,  Chief C o d s s i o n e r ,  delivered the  opinion of the C o ~ s s i o n ,  

The pe t i t i one r  t r i b e  asser t s  herein a claim f o r  t h e  value of an 

undetermined amount of l a d  located in the  northies t  Puget Sound region 

of t h e  S t a t e  of klashington. The extent of p t i t i o n e r  Is claim i s  ade- 

quately  s e t  out i n  Finding 2, and comprises an area included e n t i r e l y  

within t h e  described boundaries of the l a d s  ceded under the  Point No 

Point Treaty of 1855. 

The pe t i t i one r  t r i b e  was a party signatory t o  the  Point No Point 

Treaty entered i s t o  a t  Point Ko Point, Vashington Terri tory,  January 

26, 1855, r a t i f i e d  by t h e  Senate on &rch 8, 1859, a d  proc lahed  

Apri l  29, 1859. (12 Sta t .  933). The pet i t ionsr  c l a i m  t h a t  under the  



trez-ty provisions it r e l i n q i s h e d  t o  the  defe~dan-t  f o r  an unconscion- 
, 

~ b l e  considerat ion all r i gh t ,  t i t l e ,  ar.i i n t e r e s t  t o  a l l  l ands  it held 

m d e r  aboriginal  t i t l e .  In  accordance t i i t h  the t r ea ty  t e r n s  the  pe t i -  

t i o n e r  t r i b e  removed i t s  zernbx-s t o  t h e  reservation s e t  a s i d e  wi th in  

t he  ceded a rea  for  i t s  purposes, and s ince  the date  of s a i d  removal, 

the pe t i5 ioner  claims it has continuously maintained the Skokomish 

reserva t ion  as i t s  permanent residence even b6t;o:today. 

I n  1938 the  pet i t ioner  sought and obtained o f f i c i a l  t r i b z l  sta- 

t u s  pursuant t o  the Indian reorganization Act of 1934, (48 S ta t .  984), 

and ac t ing  i n  t h i s  capacity brings suit under the  I n d i a  Cla im Com- 

mission Act as the  r i gh t fu l  and proper representative and successor i n  

i n t e r e s t  t o  t h e  aboriginal t r i b a l  group who participated i n  t h e  Point 

PJo Pof r i  Treaty negotiations. 

Under a s t i pu la t ion  entered i n t o  between the  par t ies  t h e  i s sues  t o  

be d e t e r n i m d  i n  the current proceedings a r e  liolited t o  t h e  capaci ty  . 

of t h e  pe t i t i one r s  t o  bring t h i s  action,  znd whether pe t i t i one r  held 

Indian t i t l e  t o  the  claimed area ceded tinder t he  provisions of the 

Point No Point  Treaty. 

Besides denying pe t i t i on=r l s  capacity t o  brizg m i t  and pti t . : ion- 

e r l s  exclusive occupancy of the area claiized i n  the pe t i t ion ,  deferi-  

an t  i n  opposit ion a s se r t s  the defense of "res judiczta1' i n  t h a t  the  

present c la im i s  barred by the judgcent rendered i n  the case o f  R e  - 
Duwa~.ish TriSe v. U n i t ~ d  States, 79 C. C l s .  530. Eeedless t o  say this 

s a e  defense has been raised on other occasions against claimants who 

were r a r t y  l i t i g a n t s  i n  the  hramish case, a ~ d  who bnught  subsequer:t 

s u i t s  under t he  Indian Claims Corrmission Act. I n  each ins tance  where 



- 

zpprcprizte, i h e  Corrmission has consistent,ly rejected the  plez of 

"res judicata" as barring the  claim asserted, T'e Suaua?sfi  Tri-be 

v,  United States, 5 Ird.  C1 ,  Corn, 158, 'I'he'5ndkozksh-Tribe v, . . 

United States ,  Ind. C l .  Corn. 549, The Phckleshoot Tribe u. . . -  

United Sta tes ,  2 h d ,  C1, Corn. 424, The I$ookszck Tribe v. UriIted 

S ta t e s ,  1 Ind. C1. Corn, 4.24, Because of the reasons s e t  fo r th  

i n  those p r io r  cases, and the s imi l a r i ty  of t h e  claim asser ted  

herein,  t h e  Commission r e j ec t s  the defense of "res judicatz" and 

f i n d s  t h a t  the juder;.,ent rendered against the  Skokomish Tribe i n  

t h e  Duwmish case is  not a bar t o  t h e  present claim, 

The e a r l i e s t  recorded contact by & i t e  men with the  SkokoAxi& 

Indians occurred i n  1792 when fvned explorer George Vancover t ravers-  

ed thc e ~ k i r e  ki-gth ~f the ifood Canal i n  the State or' Washington, 

Hood Canal i s  a principal s a l t  water i n l e t  lying west of the  Puget 

Sound ard emptying in to  Adniralty In le t .  It extends a p p r o b a t e l y  

45 miles i n  a general south-southwest direct ion before turning 

sharply and stretching east-northeast an addi t iona l15  miles o r  s o  

t o  i t s  head. Tne Olympic mountain range paral le ls  the western 

shore of t h e  riain a m  of the Canal f o r  a distance of t e n  r;;iles and 

f requent ly  less. The principzf streams emptying in to  the  Canal 

flow eas t  from the Olpp ic  drainage area, Surrounding t h e  C a a l  

a r e  thick wooded sections. To the eas t  l i e s  r e l a t ive ly  f l a t  fer -  

t i l e  lands 1 5 t h  l i t t l e  elevation, Tnis general Hood Cmal a d  

Puget Sound region forms a huge wztershed between the Olympic rzcge 

on the west and the Cascades t o  the east .  

i4hile Vancouver fa i led  t o  ident i fy  by rime the I n d i m  groups he 



errcomtered, Charles Wllkes i n  1841 reportec, ir! h i s  survey of the  Rood 

Canal tha t  t heVoan60s~~  t r i b e  raRge along the  northerrmost sec t ion  or" 

the Canal, xh i le  a t  the  southern end were the  ft3koko&shu who bore 'mrk- 

ed reseriblulce t o  the Toandos. A s  early as 1849 an o f f i c i e l  govern- 
. . .  

ment I n d i a  report  grouped the  u?t~anohv and Skokonish as t h e  t o t a l i t y  

- 
of Indians who Live along the Hood C v l a l  md nunbering about 200. 

In  1854, George Gi'nbs, who yas a member of h e r n o r  Isaac Stevens 

t r e a t y  c o ~ s s i o n  and act ively participated i n  the Point l o  Point 

Treaty negotiations of 2355, c lass i f ied  the nToorhoock'l with t h e  

Skokomish, and placed the  t o t a l  number of these Indians around 465. 

On Jar,uary 26, 1855, Governor Isaac Stevens concluded the  Point 

No Point Treaty at Point 140 Point, Washhgton, with the Skallam, 

- 1 -  I",, ,, t , , - L  --d f!L.C..--;l-..-. T.-J<--- 'IT.- - ~ . . - d - C j  -<.....COC. 
U I r u r - v r r r - u r l t  * e < c - r i - r r v v r l ~  u,,u v ~ ~ r - r - ~ r . .  ~i-ci-~-rrcl* -.-- A -rye& ,-, ----LYI- 

of the  t r e a t y  c o d s s i o n  show t h a t  the t r ea ty  o f f i c i a l s  on t h i s  oc- 

casion were dealing ~ 5 t h  the Skokomish or To-an-hooch t r ibes ,  and 

tha t  as  a p rac t i ca l  matter only three d i s t inc t  Indian t r i b e s  were in- 

volved. 

'&us it i s  apparent from the evidence tha t  during the  years c r i t -  

i c a l  t o  t h e  issues i n  t h i s  case, just prior t o  and a t  the t h e  of tl, 

Point Co Point Treaty, defendant's Indian o f f i c i a l s  made no r e a l  dis-  

Indeed the  evidence shows, and the  Co~mission has fowcl as s e t  out i n  

F i d i r g s  3, 4 and 5, that  fo r  our purposes the Irdian Claims 

Coc~Assion Act , the  Skokmish, Toandos , Tooarhooch, Tmoh ,  o r  ?tima 

are interchangeable and each poper ly  Ident i r ies  one group of  Inclims 

who l ived  d o n g  the en t i re  lerigth and on both sides 02 Hood Canel. 



Upon the  +xec'dtion of the Point KO Point Treaty, the  Skokorcish o r  

Tcianz Indians fo r  the  rcost part removed themselves t o  the  Skokoizish re -  

se rva t ion  xhich was s e t  zside f o r  t h e i r  purposes a s  provided i n  t h e  

Treaty. Indian agents, missionaries , w r i t e r s  and other individuals  had 

almost d a i l y  contact with these Ixdians during the  years t h a t  followed. 

A s  r e f l e c t e d  i n  the  reports  and writings of these  persons, t he  Skokcmish 

or  Twana were not only considered one group of Indians but were t h e  only 

group xho throu&great personal e f f o r t  m d e  permanent t h e i r  res idence 

there.  Accordingly, in t h e  absence of any scbs t an t i a l  evidence t o  t h e  

contrary,  t h e  Conmission has determined t h a t  t he  p r e s e ~ t  day members of . . 

t he  Skokomish t r i b e  t;ho l i ve  on the  reserva t ion  and i n  the  adjacent 

northwest area of Washington S ta te  a re  t h e  descendants and successors  

i n  i n t e r e s t  of the aboriginal Skokomish o r  '&ram lndians which inhabi t -  

ed t h e  Hood Canal area. 

Turnins t o  the question of Indian t i t l e ,  t he  Comission f inds  t h a t  

the  evidence does not jus t i fy  the  extent of pe t i t ioner ' s  claim t o  land 

held abo r ig i ca l ly  and i n  1859. Tne evidence shows qui te  c l e a r l y  t h a t  

p e t i t i o n e r  f s ancestors en joyed the t y p i c a l l y  conf i r i n g  f i s h  ea t ing  

economy which on other occasions the Comnission has f o d  t o  p r e v a i l  a- 

mong t h e  nori;hl".:est coat and Puget Sound h d i a n s  of Ikshington S tz te .  

Because of their extrerze deperdence upon sea  food a d  other  water  gzce, 

these Indians  centered the  nore s table  a s p c t  of t h e i r  l i v e s  around 

p e m n e n t  well defined vi l lage s i t e s .  These they b u i l t  purposely alor:g 

the shores o f  Hood C v l a l  and a t  the  corfluence of the  pr inc ipa l  tri'tsz- .. 

b i y  streams which empty into the C a d  waters. Apart from ber ry  p i c k i w  



and roo t  gathering, a g i c u i t u r e  W ~ S  unknown, and winatever hunting was 

done blznd along the Olyr-fit range was g e ~ e r a t e d  by other considerz- 

t i o n s  than the prime need of subsistence, For the nost pa r t  hunting 

i n  t h e  i n t e r i o r  was sporadic and became t h e  l o t  of the more edven- 

turesone Indian brave. The periodic n-Lgration of the hd ia r ,  f m i l y  

away from the permnent v i l l age  s i t e ,  ins tead of moving off i n t o  t h e  

i n t e r i o r ,  generally kept pace along the shores of the canal with t he  

v a r i a t i o n s  i n  the  hea.7 salnon run, and i n  pursuit of the seasonal 

water  p ~ o d u c t  s . 
Topographical and population fac tors  nust  be considered i n  a 

proper valuat ion of the  e,xtent of pe t i t i one r  1s claim of abo r ig ina l  

t i t l e .  The main mass of the Olympic range with i ts  rugged peaks 

t r ave r s ing  over 6,000 f e e t  crowd t h e  western shore of Hood Cznal, 

R i c k ,  k p e n e t r a b l e  fores t s  coupled with choking underbrush dis-  

courages extensive forages i n t o  t h e  i n t e r io r ,  Those t r ibu tz ry  

s t reak,  which afford some means of ingress,  are re la t ively sho r t  

and d i f f i c u l t  t o  navigste v i t h  even the s h a l l o ~ * ~ e s t  of c a o e s .  A t  

t h e  t ime of t h e  Point No Point Treaty the  best  e s t k t e s  place t h e  

combined Skokomish a d  '&ma population a t  hardly rnore than 465 Een, 

women, and children. Other e s t k a t e s  r a g e  as  low as 200, 

Considerip2 a l l  the factors  as s e t  out i n  Findings 6, 7, and 6, 

and without e n g a g i r ~  i n  unSue speculation, tho Commission f i n d s  t h a t  

the p t i t i o n e r  hzs 2soven or ig ina l  Iridian t i t l e  t o  t h e  p e r n ~ n e n t  vil- 

age sites and h e d i a t e  surrounding zrea extending d o n g  the  e n t i r e  

length  of t h e  Hood Canal. 

A s  t o  t h e  in te r ior  regions of the  Olympic r a p ,  i;he evidence o f i ~  



only isolated instances of Skokomish oi- Fnetration. F c  t h e  

most p a t  these sin@ occmrences were i~ci ividu21 hunting e f l o r t s  as  

contrasted x4.th any pers i s ten t  2nd concerted t r i b d  e f f o r t  abed a t  

demonstrating ownership and possession of t h i s  vast  a r e a  t o  t h e  ex- 

c l ~ s i o n  of the neighborins t r ibes ,  m i l e  there nay have been recog- 

n i t i o n  pr ior  to  1859 of pe t i t i one r ' s  r igh t  t o  exercise sore degree of - 

sovereignty over the  l.:nds it ceded under the Point No Point Treaty, 

the evidence does not j u s t i f y  an extezsion i n  l i k e  manner of t h e  con- 

cept of exclusive possession and control over the  e n t i r e  area as  claim- 

ed herein. 

It i s  the  conclusion of the Commission t h z t  in 1855, p e t i t i o n e r ' s  

ancestors held a b o r i g i ~ a l  t i t l e  t o  the l ads  as s e t  out i n  Finding 9, 

ard on b z c h  8, 1859, the  e f fec t ive  date of the Point No Poixt Treaty, 

the defendant zccpired by purchase said I d i a n  t i t l e  t o  these  lanis. 

Further hearjags w i l l  be required on the questions of the  adequacy of 

the  consideration p i d ,  t h e  acreage and value of s d d  lands ard the 

r i g h t s  retained i n  s a i d  lands by ne t i t ioner  s ancestors. 

Edqar E. M i t t  
Chief C o r d s s  ioner  

We concur: 

Lnuis J, OIP"ar r  
Associate C o d s s i o n s r  




