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O'Iviir, Conmissioner, delivered the opirAon of the  Codss ion .  

Petitioner, the Crow Tribe, f i l ed  i ts  peti t ion with t h i s  Comdssion 

se t t ing forth a claim under Section 2 ( 3 )  of the Indian Claims Connission 

Act, alleging therein that  the Crow Tribe hzd, on lfq~ 7, 1868, 15 Stat. 

649, ceded 30,530,764.8 acres of land t o  t h e  United States, being allegedly 

par t  of the lands the omership 2nd r ight  of occupacy, possession and use 

of which were acknoxledged, ra t i f ied  a d  confined t o  be in s a i d  C r o t ~  'Tribe' 

by the Treaty of For t  Larmie, Septexber 17, 1851, 11 Stat ,  7b3, Petitioiler 



further alleged t h a t  t h e  consideration paid t o  the  Crow. Tribe as s t ipu-  

l a t e d  i n  t h e  1868 t r e a t y  iias grossly inzdequate and unconscionable. 

Defendant i n  its =swer  s e t  f o r t h  several affirmative l s g a l  defenses 

vhich, by s t ipu la t ion  of the par t ies  and order of the Commission, vere 

made the issues involved in a prior  hearing l in i t ed  t o  a determination of 

t h e  defenses thus ra i sed  by defendant, The Commission made f ind ings  of 

f a c t  upon these  issues and rendered an opinion thereon which was adverse 

t o  the defendant (3 .  'Ind , CI, Comm, l.47, and see Eqlanatory Statement, 

Findings of Fact herein made). The Commission, having in 3 Ind. C l ,  Comm. 

l.47, determined t h a t  the United States  had recognized Indian t i t l e  in the 

lands of the  Crows by the  Treaty of Fort Laramie, supra, ordered (Order of 
. . 

October 12, 1955) the  ---t2-- ,, t o  ~ o z e e d  t o  a f i n d  hearing t o  determine 

a l l  issues not previously disposed of, including the question of t h e  con- 

s idera t ion  paid for  the  cession and the value of the land a s  of t h e  date 

of the  cession of May 7, 1868, leaving fo r  further consideration the  

question of offsets ,  Ff a q y ,  

The lands  involved are  a part  of the reservation s e t  as ide  f o r  the 

Craw Tribe by the Fort Laramie Treaty. The parties are agreed that h , ~  

lands ceded by the  1868 t rea ty  by the  Crows t o  the United S t a t e s  ;-.:wxn"l Fd 

t o  30,530,764.8 acres, Petitioner agrees tha t  the consideration p a d  t o .  

the  cession mounts t o  $1,6LL,S8S.L? (Pet. &. 211, G. A, 0, Repp>-+ 

Pet. Br,, page 68). The ceded area l i e s  p z t l y  in Montana and p s r t l y  i n  

Vyoming. The Crm Tribe reserved from the cession as a r e s e r v a t l s i ~  . !-, : + 

of land of 8,000,409,2 acres within the boundaries of the a rea  s 

the Fort Lar=ie Treaty, 



The ceded t r ac t  consisted of a large znd 6i~~erse area wiLh pra i r ie  

lands, mount- lads, intermountak valleys and basins and low mountain 

and foo th i l l  lands. The climate of the ceded areawasliketrise diversi- 

f ied with considerable precLpitation in the  rugged and high mount&ir.s and 

quite a r id  regions in the basins. I b s t  of the area, howwer, was climati- 

ca l ly  well  suited fo r  stock raising and par ts  of the ceded lands were 

adapatable t o  agricultural production. The t r ac t  was watered principally 

by the Tongue, Powder, Big Horn and Yellowstone rivers, 

As of the date of the cession, Crox Territory was virtually surrounded 

by other I n d i a  iands held as reservations o r  hunting grounds by other 
.& = .' . 

t r ibes,  Crow Territory i t s e l f  was hunted over by other tribes such as  the 

Sioux, Arauailoe and. Snosnone, Vast herds 01' 'owralo roamea %ne area., 

The character of the lands within t he  ceded area was f a i r l y  well 

known by the  date of the cession, Fur trappers and traders, prospectors . 
and both official. and unofficial expenditions reconnoitering f o r  wagon 

roads hzd criss-crossed thei r  way over the region, It was generally 

known by 1868 that  parts of the ceded area were adaptable t o  stock rais-  

i n g  and t h a t  some areas i n  the r iver  valleys were suitable for  i r r igated 

agricultural  pursuits, It was principally the  belief tha t  the mixera  

resources of the C r m  Territory were valuable, however, that  caused 

of f ic ia l s  of 13ontana Territory and mineral prospectors in both Montm-a 

and Wyoning t o  urge that  a cession be obtained from the Crow Tribe. It 

was the mining prospector a d  the discovery of minerals, especially gold, 

t h a t  brought about tne  settlement of l a d s  adjoining the Crow Terri toq- 

and t'ne f i r s t  w'nite settlenent within the ceded zrea. 



Tne discovery of gold in northern m-d western Xontana in 1 % ~  and 

186Q resulted in the settlement of the  va l leys  in  the nountainous region 

adjoining the western boundary of Crow T e r r i t o q  while dirscover;). of gold 

in 1%7 in the v ic in i ty  of South Pass, \v'yoming, resulted in t h e  estzbl ish-  

ment of a small mining town, Niner ' s Delight, just within Crow Terr i tory  

m d  the  settlement also of a few s e t t l e r s  h the Popo kgie  va l leys  pino 

ra i sed  crops t o  supply the  mining conmunities. It was the  e s t ~ b l i s b m e n t  

of the  mining czmps i n  western and northern Pbntana t h a t  l e d  t o  t h e  laying 

out of wagon roads across Crow Terr i tory t o  connect these communities with 

the  t ranscmt inentz l  routes running across the  plains of southern !<yoning, 

The Rozeman and Bridger t r a i l s  were established in 1864. m d  1865 f o r  t h i s  

pmpose. 

The westward t i d e  of irmnigration, the construction of these  roads 

from the  t r a n s ~ o n t i ~ e n t a l  routes t o  the' inining commmities i n  I.kr.tana, 

with the  resulting travel  t o  a d  fro,  the  establishment of militarj f o r t s  

t o  p ro tec t  the routes and t h e  prospecting f o r  and d i s c o v e ~ j  of rfirierals 

upon Indi'm land were mong the  m a y  c a s e s  leading t o  t h e  outbreak of 

I n d i a  h o s t i l i t i e s  with the Sioux and t h e i r  a l l i e s  in 1866, which r-2.c t o  

continue u n t i l  a t  l e a s t  1877. Attezpts t o  peacefully terminate thsce 

h o s t i l i t i e s  in 1868 resulted in the  closing of the wagon roads acrc s: th -> 

ceded area and the abandonment of the military forts. 

In 1868, the white populztion of ::Tg70xtng Tsrr' ,torj has sxc?ll 2, 

- <- found f o r  t h e  most part  i n  temporar;r nlrAr,g C T ~ S  2nd along t h e  I '  I r' ' 

Enion P x i f i c  Railroad which by thz t  year had been co:npleted I: 

sone 175 z i l e s  southeast of the ceded area. Settlement i n  Yc 



found also fo r  the most part  i n  aizd *ezr the rining cormrmnities i n  

western and ncrthen: Montula, The Federal Census f o r  1870 gave the 

population of Wyonii Territory as 9U8 and of M~ntana Terri tory as 

20,595, -4s of 1868, the inhabibnts of Montana optimisticafly iooked 

forward t o  the  coming of the Northern Pacific Railroad through thqt ter- 

r i t o ry  but it was known tha t  such an event would be a number of yecars in 

the future, The Northen Pacific was c h e e r e d  and received i ts  grant in 

t o  constmct a rai lroad *om L&e Superior t o  Puget SOU XI^, The route 

u l tkmte ly  followed through Crow Territory along the Yelloxistone Tias wader 

act ive consideration pr ior  t o  the date of the 1868 cession, Construction 

of t he  ra i l road did not connence unt i l  1870 and due t o  the  f i n a n c i a  panic 

of 1873 it did ca3 rezzh Eszt=a wtil lE1. 

In support of its contention that  the consideration paid f o r  the 

1868 cession was grossly inadequate, petitioner presented two expert t:it- 

nesses, Doctor &rril G, Burlingame, historiag,who is head of the  De?art- 

ment of History a d  Govenqent, 2-Iontaa State College, and Pk. iwiont H, 

Saunderson, a real esta te  appraiser and ranch economist of Bozexsn, Plontana. 

Mr. 2Zorm.n B. Plumier, a professional r e a  estate appraiser of Po r t l xd ,  

Oregon, t e s t i f i e d  as an exbert t.5tness for  defendat  and Doctor A, F, Vass, 

a rmch  economist from the  University of ?iyor;.ing, zlso t e s t i f i e d  for  the 

United Stztes. Ys, Saunderson and Yx. Plurrner also submitted written 

reports  con ta in i~g  much i n f o m t i c n  pertaining t o  the elenents or  factors 

norml ly  considered in f i d g  a vduztion such as the topogrzphy, climate, 

so i l s ,  set t lenent ,  accessibility, a d  adaptability of the ceded area, 



The appraisftrs f o r  both par t ies  agree t h a t  the  v d u e  of the  c&ei 

area as of the  date of the  cession i s  t o  be determined by i ts  fa ir  narket 

vslue 2s of tha t  date. Their opinions a s  t o  i ts  value a re  based prin- 

c ipa l ly  on the  zpplication of the market data,  

Both blr. Saunderson and &. Plumer recognized 

date of valuation it was necessary t o  consider 

of the  ceded area fo r  sone years folloving the 
. . the 

appraisers a l so  were of the  opinion thatjceded 

o r  corrparable sa l e s  aproach. 

tha t  because of t h e  r e ~ o t e  

sa les  t n t h l n  and outside 

date of valuation, The 
. . 

area w a s  ada?table t o  

z number of economic uses. M r .  Saunderson arrived a t  his opinion t h a t  t h e  

ceded area had a value as pf May 7, 1868, valued a s  a unit, of $25,8?0,02.5-00, 

o r  approxbately $ .85 per acre on the  average, by assigning values based 

q o r :  nzrket &%a and'y's4s t o  the land in terms 02 i t s  highest and best  use 

as  applied t o  fiaturaf range and resource types, as  follows: 

Land Value T o t d  

The f o o t h i l l  g r a s s l a d s  
Plains grasslamis 
Sagebrush grasslands 
Desert shrub rangelands 
Valley i r r igab le  lands 
Gal la t in  National Forest 
Custer Rational Forest 
Big I!orn I?atiorlal Forest 
Shoshone Ikt ional  Forest 
Shoshone Ind. Pes. forest  
Yellowstone X.P. lands 

Totals  

Acreage 
1,572,998 

91152,957 
3,658,168 

638, ooo 

It was t h e  opinion of defendant's witness, K r ,  Plnmer, tht the CL 2 6  

area as  of Hay 7, 1868, had a value of$2,42j,000, o r  about 8 cents  per zcrc,, 

This witness arrived a t  this opinion by a s s i g ~ i n g  values to each of t h o  

s e v e r d  large classes of land xhich he considered existed in the C 6 <  

as  follows : 



Acres 

1,~~0,000.00--Forest  Woodlmd Ungrazed.. . . . . , , a t  $ .17 $ 260,100.00 
4,&2.5,000.00--Forest ??oodLand Grazed,. . . . , . . . , z t  -17 e20,250.03 
1,'775,000.00--0psn Xoodland.,......,.,........ a t  *17 301,750000 
1,014,000,OO--Potential Pasture,... ..,.....,., a t  -10 101, Li.oO.00 
8,165,000~00--&sert Shnbland.. . . . . . . . , . . . . . . a t  -04 326,600,oo 
11,590,429,80--Sub-humid Grassls.nd m d  

Semi-arid Grazing a t  -04 463,617.00 
738,335.00--~otential I r r i gab le  Agricul tural  a t  -10 73,833 00 
755,000, CO--Poter,tid. Cropland., , . . , . , . . . ... a t  -10 '75,500 00 
138,000.00--SubAlpine Areas,...........,,.. a t  .el 17380,00 

30,530,764,80--~otal~...,.~.....,....,...~..-.- $2,424,4~0.00 
Adjusted 2,42j,OOO,OO 

30,530,764.80 acres  

$2,42j,000 .OO o r  .079%28 per  acre 

KLtnough tne appraisers seem t o  2gree th25 the  zs-rkt &tz a~?rczct= is  

the  proper one principal17 t o  ~ p p l g  in d e t e d n i n g  t h e  d u e  of the  ceded 

? iea ,  t hey  d i f f e r  g rez t ly  no t  only i n  t h e i r  f i t a t e  opinions of value b u t  . 
a lso  a s  t o  t h e  use of t h e  narket da ta  nateri21,  K.r, Samderson, p e t i t i o n e r ' s  

appraiser ,  used the ulzlyses of conparzble sdes  data ,  m ~ s t  of  tihich sgdes 

da ta  i s  se t  fo r th  in our findings of f a c t ,  2s the  p--ry a?prozch t o  v?;1ue. 

Because o f  t h e  l imi ta t ions  on available mzrket data r e su l t i ng  from tine remote- 

ness of t h e  vaha t ion  dz te ,  the  2bsence of my s 3 e s  within t he  ceded a r c a  

p r i o r  t o  t h z t  date, and the  absence of ?ny l z rge  sa l e s  i n  t he  regior! prier t o  

the  r a i l r o a d  land g r a t  s a l e s ,  t h i s  w i t m s s  considered it necessary t o  Gse 

sacs of s= .d l  areas of 1x-d w5thin and nccrb;~ the ceded area, md. a l s o  +a , . 

take i n t o  consideration sa l e s  fo r  sone years folloX;sing the v d u a t i o n  date. 

1-lr. Saunderson was of the  opinion t h a t  a s k 2 y  cf these ea r ly  s z l e s  shovred 



a definite rangelad v d u e  level  and scale developed during t h e  1860's 

and continued with bat  l i t t l e  chznge ascund 1900, Tne e ~ r l y  szles  

of s m l l  160-acre ranch claim pre-enptions, were ixportant, he believed, 

in the development of the general level a d  of the scale of rmgeland 

values and t h a t  the large-tract rageland szles of the 1880's and of the 

1890's were i p r t a n t  in f%g the scale and consistent > n t h  the  ear ly  

small-tract sales on a rvlgeland capacity basis. I*, Saunderson t e s t i f i ed  
;. .::. . .  . . .  . . . .. . 

t h a t  he believed it- possLble to  deternine reasonably well t h e  grazihg 

capacity of the early sales of sna l l  selected l a d s  as of t'ns vzl la t ion date, 

and t o  make an interpretation of their  price on z grazing czpacity basis  

and then t o  relate' the values indicated to  other t ~ e s  of land within the  

area, The resul ts  of his in teqreta t ion of rageland sa l e s  =d the a@i- 

cation of the value level  and s c a e  to the rangeland types he e s t i m t e d  t o  

be fomd ki th ln  the ceded area are  shown in the table he p r e p r e d  herein- 

above s e t  forth. 

Defendant's appraiser on the other h a d  gave a considerztion o r l : ~  t o  

l z g e - t r z c t  sales, mostly railroad sales, during the period l?68-1303, as 

a guide t o  his opinion of value. These sales he discounted a t  a ra te  of 

8s in te res t  back to the 1868 vduation dzte in order t o  dete-mine what the 

buyers could have afforded to pay for Yne properties and carqIr "i Lem 'I 1 ,  t '<c 

date of the sales, 

L i t t l e  weight c u l  be given i n  the valuation of an im,ense trzcT (-)f 

30,530,76Q.8 acres t o  the consFderation paid in the saes of c 

-, 
of 160-acre prs-e~ption cl2im.5 wit5in =d near'c~ the ceded area, Liiose 

small sales used bj petitioner's qpra i se r ,  soze 68 i n  num'cer, , - 



a t o t a l  of zbout 1l,000 acres ,  and i n  pa r t  but a 10$ r a d o n  szxp lhg  

of e a r l y  sa l e s ,  were for t he  nost p m t  se l ec t  locations in r ive r  valleys.  

The land sa l e s  by the Northern Pacif ic  and %ion Pacific Railroads m a w  

years a f t e r  t he  1858 cession are en t i t l ed  t o  greater  >;eight i n  detel-miriing . 

t h e  value of the ceded area but due dllowance must be made f o r  the  f a c t  

t h a t  these sales followed construction of the  railroads bringing trms- 

portat ion t o  the  areas i n  which the  sa les  were made and a l s o  folloved 

the ending of Indian h o s t i l i t i e s  and t h e  d-estruction of t h e  b-affalo on 

and near t h e  ceded area, It is  apparent tha t  l a d  values wo-dd be fzr 

grea ter  a f t e r  t he  occurrence of those three events t h m  they were i n  1868, 

The appraiser for  pet i t ioner  was of the  opinion tha t  h i s  conclusion 

supplernenta analyses. The first such supplenental study was based upon 

what he s3 id  was the his tor ic21 relationship betveen l a d  V C ~ ~ U F S  and l ive-  

stock values in stock rais ing,  which, according t o  the theor;, ind ica te  

t h a t  i n  the  long run the  l m d  had a one-to-one value r a t i o  t o  t h e  live- 

stock supported on it, The one-to-one r z t i o  is not zlt~ays c o n s t a t  

according t o  I*, Saunderson, being closer  a t  some periods than a. t  o thers ,  

On cross-exrimbation t h i s  xitness ad i i t t ed  tha t  the use of this formLila 

usually cons i s t s  of three eleaents -- r2w land 35 per cent,  i~prove-.or,ts 
an 

1$, and r a g e  a i n a l  5 6 .  Such/approach t o  va.1ue regarfing raw 

lands,  even if the correct fornula wzs used ;-rid the ra t io  tias ccnstznt,  

would be theore t i ca l  and ~tr5itrx-y i f  a p l i e d  t o  a lzrge a rea  a t  a re:;lote 
r anc h 

time when t h e r e  had been no long-mn/aperations i n  the region, f e w  

sa les  of r a w  l a d ,  ad. open range operations i n  the region, 



Nr. Saundersonls second supplemental a?rozch >:as based upon c.?ital- 

i za t ion  of the  probable rent  which would h ~ v e  been yielded by t h e  land of 

a typica l  pioneering livestock operation, 1.5. Saunderson admitted t h a t  not  

much, i f  any, of the ceded area could have been rented in t h e  e a r l y  years 

following the  cession (Tr, 328). The use cf the capi ta l iza t ion  method of 

valuation under circumstances such 2s appe- in t h i s  case is not  a recog- 

nized method of valuation where there has been no r e n t d  income of t h e  

property a d  especially where no such incone could be expected i n  t h e  fore- 

seeable future.  

The ceded area was adaptable i n  1E68 t o  several uses. The pr inc ipa l  

one and the  use most l ike ly  t o  be foreseen f o r t h e  greater  p r t  of the  

of the  area were adaptable a t  tha t  t i x e  were i r r iga ted  timber 

operations a d  mineral development. M r ,  Saundsrson,. pe t i t ione r ' s  acpr-?iser, 

d id  not separately classify any of the  lands within the t r a c t  a s  n;ineral 

lands and d i d  not add any specific value i r i c m e n t  t o  those lands which 

night have been desired fo r  minerd developent  2n 1868. Pe t i t ione r ' s  

appraiser dLd appriase the t inber  lands of the ceded area, some 4,',11:i~,i IC' 

acres accor.ling to  his  estimate, a t  pr ices  r m e n g  from 3 -50 t o  :;2, 0 

per acre a s  of 1868 for t h e i r  combined f o r e s t r j  and rangelmd uses, TLi  -- 

witness s t a t e d  in his report (Pet. Ex. 209, pp. M-$9) t h a t  t>e c..: c I 

of the  tixber lands rested pririzrily uFon the ear ly  stu-;rpage value of  k . 1 ~  

s t a d s ,  discounted for f i r e  a d  other r i s k  losses. On cross-exmil i:; r x ~ ,  

X r .  Saunderson tes t i f ied  tha t  the sa le  of t i ~ b r  lands t o  the  

foot  Xillhg Cornnay 32s "probzbly the  most i q o r t a n t  thing" t' 

looked a t  and stu2ied i n  appraising the t l ~ . b € r  lands, The sale thus re- 



1890 uld 1901, consisting of soEe 1-50,1-1.32 acres i n  the Xissottla 2nd Flat- 

head drainages for $316,975.02, located a p p r o ~ z t e l y  175 n i l e s  w e s t  of 

the western border of the Crow ceded lands. The lznds sold t o  the Compw 

were situated near the railroad. 

The timber areas were substantizdly better than the timbered portions 

of the ceded area but the range resources were not a s  good as  the range- 

lands i n  the Crow timbered zres, nccording to  the witness.   here is no 

s u b s t a t i d  evidence thqt the tiribered area of the ceded t r a c t  a t  tine the 

of the  cession or  for a long period thereafter was ever i n  demand except 

fo r  loca l  use. The timber was preCiominaniL2 lodgepole pine which for  years 

was t o  remain without comercial value. The timber of the ceded area w a s  

a f t e r  u n t i l  t raspor ta t ion became available to  the variozs par t s  of the 

ceded area. The sale of the timber lands to  the Big Slackfoot 1 3 l l i n g  

Compzny,  my years a f te r  the cession following the construction of the 

railroad, a d  many miles distant from the ceded t r a c t  consisting of timber 

substantially better than tha t  on the ceded lcmds, is hardly coz~arable.  

Any increment to  the vdue  of the lands because of the presence of timber 

as of the valuation date %:odd be speculztive a d  nonix-l. 

Petitioner urges as or,e helpful  e i d e  in  deterirhing value i n  t h i s  

case the v d u e  se t  in ~ r i o r  decisions of the Court of C l a h s  and th i s  

Comnission i n  cases involving other Irdian tribes, The lands involv& ~LI , * 

those cases were p,?sts of the subject t rac t  or nearby aress. In  Siioshong 

Tribe v. U~Lted States, 3 in& C1. Conr,. 313, the Comission detemined 

the  value of 700,6$2 zcres of lad in  the  soathestern pa r t  of xifiat h-.d 



been the Crow ceded arez t o  be a t  zn averaga of $ .80 per acre i n  1872 or  

1874. The Court of Claim i n  Shoshone Tribe v. United States,  85 C. C l s ,  

331, s e t  a value of $1.35 per acre for  2,343,9QO acres of the  'dm River 

Reservation as of 1878, This land was &so p u t  of the area ceded bjr the 

Crow Tribe in 1868, In the case of the Rssinboine Ir,dic?n Tribe v, Tv'nited 

States, 77 C. C l s ,  347, 372-3, the Court of Claims deterini~ed the  vciue 

of over 6,000,000 acres i n  northern Montana ad joining the northeast boundzq? 

of the Crow ceded zirea t o  be $.50 per acre, the valuation coverlng a rmge 

of dates from 1868 t o  1882. The Court of Cl:.ims in Fort Berthold I n c i I ~ s  

United States,  71 C. C l s ,  308, 338-340, &lowed $ -30 per acre  fo r  

9,846,186-93 acres of l m d  i n  eastern Nontula a d  Morth and South Dakota, 

- 
part 01' wnlcn aajomea tne Crow ced.ed l a m s  on tne nortneastern corner. 

dates of valuation r a g e  over a period of 1E68 t o  1880, In Blackfeet. e t  ale 

Nations v. United States,  81 C, Cls, 101, 132-136, the Court of Claim 

determined the value of 12,261,799.76 acres of land 1;ing L ied i a t e iy  north 

of the Crow ceded area t o  be a t  the ra te  of $,50 per acre in 1874., S.!hile 

these vaha t ion  deterx5~2tions x e  not contro3ling a s  f u  as the  -present. 

case is concerned, they are, of course, t o  be considered d o n ~  - 

record i n  the  instant case. In considering these judicizl vz lc  . : o r 1 -  c 

also necessary to  keep i n  lilind the dLfference in vduation d2- t~-  .. 
of the areas involved 2s cozqared to the Crox ceded srea and tht: L ? :  

existing in 1268 as shown by the record herein, 

The record discloses t h a t  2s of lE68 thc principal use t o  whick fk:n 

t r ac t  was adap t~ble  t o  a yrchaser  uas t'n2t cf stock r2is-ir,~ '. 

cse wzs l i n i t ed  becz.use of conditions then e e s t i n g  such 2s 1.'; 



h o s t i l i t i e s ,  the roaxing buffalo, t he  O?CQ range o p r a t i c n ,  and. lack  of 

t ransportat ion,  Beczuse of i ts  s i z e  the purchaser of t he  t r a c t  would 

have known it would require se l l ing  off all o r  most of the  ceded area 

smaller u n i t s  w'hich would k v e  taken a long period of time, e s t inz ted  a t  

30 t o  35 years and tha t  a large p a r t  of the  t r a c t ,  estimated a t  2C$, would 

be unsaleable unless these l m d s  were inclcded with more desirable  l m d s  

in disposing of t he  large t r a c t  t o  subseq~en t  purchasers. 

Taking i n to  consideration t h e  renote da te  of the cession, the  enormous 

s i z e  of  t h e  ceded area, the conditions then e~sting in uld nea- t he  ceded 

area, t h e  lack of sufficient conparable sal~s or market d ~ t a  a t  a d  near  

the  date of the cession t o  indicate  an7 ac tua l  market vzhe f o r  the  t r a c t ,  

and a i i  oi' tne evidence ar-d t e s t i x m y  GT record, t h e  C;omLssio-n- cnnc1udes 

that as o f  May 7, 1868, the f a i r  mzrket v&ue of the ceded area cons is t ixg  

of 30,530,764.8 acres was $12,212,305,00, o r  a t  the r a t e  of SO cen t s  pe r  

acre. The Comission further concludes t h a t  the  consideration of  

$l,644,510J5.49 ped. for  the cession was mconscicnzble . 
As t o  the  cor;sider?.tior, for 5 s  c e s s i m ,  $1,&&,5@,9, t'ne p a r t i e s  

agreed in t h e i r  br ie fs  tha t  t h a t  amount ms az5i:lly paid the Ind iv l s  f o r  

the  cess ion  of t h e i r  l a d s .  Recently, however, and without ques t icnir( :  

t h a t  t h e  above sumwas pzid for  t h e  l a d s ,  the  petit ioner,  by mendnent to 

its proposed findings of fzct ,  would h w e  us t&e  a re&~ced f igure ,  

$l,lll,?68.07, as the consideration, t k z t  is, the m0w.t we sIIou12 zccent 

as  h m i n g  been paid on tbe c l a h  under t h e  Tre2t;- of $by 7 ,  1358, 

The nsthod b.; trhich the  re&xed f i p r e  i s  a r r i ~ e d  rt i s  best shoxii 



* * * * On the basis of an assx-nption of a in teres t  r a t e  
of 5$ simple in teres t  per ~ n n u m ,  and treating expenditures 
as  made on an averzge date i n  the f i s ca l  year (Deceinber 31), 
the precise date of p n t i c u l a r  p~iyments not being disclosed, 
w e  find that the value of the future papcents on IKay 7, 186E, 
was $1,~,768.~7. That is t o  say, the sum of money t:hich, 
if  put a t  55 sinp e in te res t  on ].lay 7, 1268, would have 
amounted, with/in 4 &est earned, t o  the entire $1,644,585.49, 
if d i s h s e d  i n  each of the f i s ca l  years involved i n  the  vary- 
ing .mounts eqended (t,&ing the same average date in each ysar) 
would be $1,lll,768.07. 

The l i p r e s  used in the accountants ' report xere obtained from the G.A.O, 

report, Petitioner's Exhihit 2 l l ,  k-hich show disbursenents under t rea ty  

provisions extending from f i s c d  ye= 1869 through f i s c a l  year 1932, a 

period of 64 f i sca l  years. 

The difference between the vnounts expended under t he  t r ea ty  for  the  

cession, $1, d&,5rj5 sicye and tne reauced ~~~t , $1 ,lLL,76t(, 07, which the 

peti t ioner now claims shod2  be taken a s  the consideration f o r  the  cession, 

i s  $532,817.42; th i s  sum, as the accountults' computations show, is for  

in teres t  on the annual disbursements under the treaty from the date of 

the t rea ty  t o  each f i s ca l  year in which the expen&itm-es were mde  2nd 

deducting such interest  on each from each annual total.  The sac resul t  woulP 

be reached if the in teres t  were zdded a s  part  of the claim, bii-l. .ii - . J 

case it would be interest ,  In  U ~ i t e d  States v, hlcea 3=d, 3 k l ,  il,:,, Ig5, 

49, the Supreme Court said: It* f * in teres t  on claixs q y h s t  -L!~C 

Sta'tes cannot be recovered in the absence of an express provis-i 

contrary in the relevmt s tz tute  o r  contract," See also the case c l - i  e-,  

in that  opinion a d  Kiowa, e t  al. v. United States, 5 Ind. C1. C o ~ r  , ' T .  



The Treaty of $kg 7, 1858, contairs no provision for  payxent of 

i n t e r e s t  on the  deferred d isburs~aents  nor does the I n d i a  Claims Con- 

mission Act provide for  in te res t ,  hence, it follotrs the  i n t e r e s t  item 

now clained by pet i t ioner  nust be denied. 

Defendant's counsel i n  h is  br ief  urges t h a t  the  pe t i t ioner  i s  not  

e n t i t l e d  t o  the  fee value of the ceded l a d s  on the  basis  that Im?izcn 

t i t l e  does not include the value of timber o r  subsurface r i g h t s  but  only 

the  use value. It is sufficient to point out  t h a t  t he  Ccmission i n  i t s  

pr ior  decision in t h i s  case held t h a t  the Crow Tribe had recognized t i t l e  

t o  the  subject lands. In my event, t h i s  Conmi&ssion has detemimd in 

Coeur dlAlene Tribe v. Ucted  States,  our Docket Ro. 81, 6 Ind. C1. Coznn. 1, 

. . T 
L ~ L L L  AI(IL,~ L i L i c :  fric;ucies full Leneiicipi ownership of G e  vaiue o i  

timber and mineral rights. Defendznt fx r tke r  contends t h a t  t h e  co~sidc,ra- 

t ion  pa id  the Crows should imlucle the 8,000,409,Z zcres in t he  reser- 

vation which Zefendant urges was granted to the Crow Tribe by the  ie68 

t reaty.  This reservation was par t  of the lzncis ~ h o r i g i n a l l y  possessed k y  

the Crow and recognized a s  such by the Treaty of Fort Lara~Le,  i f i  1C.51. 

s /  Louis J. O f P ' a r r  
Associate ComLssicner 

WIL I.!. Fol i  - - 
Associate Zom~issioner 




