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OtMarr, Commissioner, delivered the  q i n i o n  of t h e  Commission, 

Pursuant  t o  the Cornmissionls order of October 6, 1953 i n  t h e  above- 

captioned ma t t e r ,  tine p l a i n t i f f s  f i l e d  an a~ended  three-cou,* complaint, 

t h e  f i r s t  t x o  counts foming t h e  pr incipzl  subject of this opicion. 

To t h i s  zaended complaint the  defendant f i l e d  a n?otion t o  disiciss 

i n  which it challenges the sufficiency o f  t h e  pleadings a s  s t a t l n z  a 



cause of a c t i o n  u?on which r e l i e f  can be grznted, as wel l  as r a i s i n g  

t he  a f f i rmat ive  defense of r e s  jud icz ta  t o  t h e  a77egations contained - 
i n  Count IT. 

Thus, t h e  questions t o  be decided a re ,  first: do t h e  a l l ega t i ons  

in  Count I conta in  facts which, i f  t aken  as t r u e  and git-ing t o  t h e  

p l a i n t i f f s  t h e  b e n e f i t  of a l l  reasonable inferences  drawn t h e r e f  mm, 

s t a t e  a cause of a c t i o n  e n t i t l i n g  them t o  recover under t he  provis ions  
. . .. . 

of t h e  Indian Claims ~ommission'dct;  and secondly, i f  t he  p l e a  of r e s -  - 
jud ica ta  does not b a r  prosecution of t h e  claim presented in Count 11, 

do the  a l l ega t i ons  t h e r e i n  s t a t e  a c ause of a c t i on  e n t i t l i n g  tine pla in-  

tiffs t o  recover  under t h e  same p r inc ip l e s  appl icable  t o  the a l l e g a t i o n s  

in Count I? 

C Q m T  I 

Count I s u b s t a n t i a l l y  exbodies 'a broad- claim covering alleged, a c t s  

of t r e spas s  committed upon t h e  t r i b d .  l m d s  of t h e  p l a i n t i f f s .  While it . 

i s  not  too c l e a r  from the  pleadings, it would appear t h a t  p l a i n t i f f s  a r e  

r e s t i n g  t h e i r  claims in Count I upon the  t o r t i o u s  conduct of two d i s t i n c t  

types  o f t r e s p a s s e r s ;  t h a t  is, the  i n d i d d u a l  t respasser  a c t i n g  i n  h i s  

own behalf ,  as contras ted with the t respasser  who a t  the  time may be at- 

ing as a n  agent  of t h e  Governent, o r  whose re la t ionsh ip  i n  some nanner 

i nd i ca t e s  governmental consent o r  pa r t i c ipa t i on  i n  the t o r t i o u s  concluct. 

For t h e  purposes of this discussion, a c t s  o f  individual, t r espassers  s h a l l  

be considered i n  t r e a t i n g  those claims r e s t i ng  upor, "breach o I" defendant1 s 

ob l iga t ions  t o  p l a in t i f f  as trustee,  f iduciary,  and guardian, and i n  con- 

t ravent ion of standards of f a i r  and honorzble dealing." Those c l a i m  



a l leg ing  acts  of trespass ~~conmitted with the knowledge and conser-t 

and participation of the defendant and its agents, , s h z l l  be t r a a t e d  

and disposed of i n  a different manner as affected by the  not ion f i l e d  

herein, 

It is alleged tha t  from t i n e  immemorial and a t  a l l  times spec i f ied  

i n  t h e  complaint, the plaint i f fs  owned and were i n  exclusive possession 

of ce r t a in  described lands west of the Missouri River and loca ted  i n  t h e  

present S t a t e  of Nebraska; that, commencing i n  o r  about the  year 18L0, 

white s e t t l e r s ,  miners, united S ta t e s  troops and other persons cmmit ted  

various a c t s  of trespass upon p l a i n t i f  f s l  t r i b a l  lands, unlawfully carry- 

ing away and using the timber, mineral, grass, water, a rd  o ther  products 

contained thereon, znd t h a t  said t respassers  destroyed t h e  aforementioned 

pmdocts sad prcperty' t o  the great damage 03 the  pla'irrtiff s. It is  a l leged  

fu r the r  t h a t  by vir tue of the existence of specified t r e a t i e s  between the  

p l a i n t i f f s  and the defendant,. ' 9 h e  defendant undertook a t  a l l  relevant  

times mentionsd herein t o  protect  the in t e res t s  of the  p l a i n t i f f s  i n  t h e i r  

lands and other  t r i b a l  property as t rustee,  fiduciary, and guardian. 

P l a i n t i f f s  s t a t e  further tha t  the aforementioned ac ts  of t respass  %ere 

committed with the  knowledge and consent and part ic ipat ion o f  t h e  defendant 

and i t s  agentst1; that  the defendznt and i t s  agents f a i l e d  Itto p r o t e c t  t h e  

p l a i n t i f f s  from said unlawful t r eqasses ,  11 and fa i led  t o  ccrnpensate and 

obtain compensation fo r  the p la in t i f f s ,  f o r  the use and des t ruc t ion  of t h e  

p l a i n t i f f s '  land and property, which a c t s  and omissions ''were i n  breach o f  

law and equity,  i n  breach of defendant's ob1igatior.s t o  p l a i n t i f f  a s  t r u s t e e ,  

f iduc iary  and guardian and i n  contravention of stalzdards of f a i r  and honor- . 

able dealing. " 



Itshculd be n9te.d fm the  ontse t  t h a t  the 2lllegations i n  C c m t  1 

do not  point t o  any specif ic  lvlgnage in a trez-ly spel l ing out  the  con- 

t r ac tua l  oSligation and duty which p l a i n t m s  desirc to  bp-ose q o ~ ?  t h e  

defendant. Furthemore, when read i r ?  context t:i.th the o t h e r  grounds f o r  

. r ecmeT .a&vzm-ed-by p la in t i f f s ,  a recoverg f oundedt- apon -a -@breach of law 

-and .equityt( Sails within clause (1) of sect ion 2 of the Indian Claims Cam- 

mission Act, and c a l l s  for a l e g a l  o r  equitable claim arising frcm a 

breach of a contractual obligation found i n  a specific treaty provision, 
r/ 

Failure  to allege the  existence of any such treaty provision i n  Count I 

disposes of p l a in t i f f s  contention t h a t  defenciantt s ac t s  and omissions 

"were i n  breach of law and equity. t1 

Pla in t i f f s '  second contention t h a t  defendant's ac t s  and omissions 

f idnc iarg  and guardian, poses a more d i f f i c u l t  westion. . 

As indicated previomly, t3e p l a i n t i f f s  point t o  several  t r e z t i e s  

as the  source of the f iduciary guardian-ward relationship and of t h e  

a l leged  duty imposed upon the  ~ d t e d  S ta t e s  as trustee, Two of the  c i t e d  

t r e a t i e s  between the par t ies  are peace t r e a t i e s  which the su.prmacy of 

the United Sta tes  is  acknowledged and i n  which the hahas  are plzxfr: L:!? ,t;-? 

the  s o l e  protection of the United Sta tes .  I n  the case 

25 U,S.C.A. 70(a). "(1) claicls i n  law o r  equity ar i s ing  under -i7-e 
Constitution, laws, t r e a t i e s  o f  the United Sts%es, and E x e c u t l ~ j  
orders  o f  the President;" 

i.e, - Treaty o f  Juljj 20, 1615 ( 7  Stai;, 129) 
"Ar t .  3. The undersigned chiefs and warriors, f o r  themselves a r  . 

+&-.I U L L G - L ~  said t r i b e  o r  nation, do hereby ac'knmledge thenselves t . .~: 

t r i b e  o r  nation t o  be under the protection o f  the United States,  a*. 
of no other nation, power, or  sovereign, xhatsoeverott 



80 C. C l s ,  264, the cour t  rejected the Indians1 contention tha t  a 

guardian-ward relationsb5.p iras created by r i r t u e  of t h e  l2nguage in 

Art ic le  3 of the Treaty of October 28, 1515; by which- the  United States 

acknmledged the  Kansas Indians "to be under t h e  protection of the United 

S a t e s  of America, and no other nation, power, o r  sovereign vhatsoe~er ;  

i n  t h e  following manner: i 

The purpose and e f fec t  of the t r e a t y  were -to place the  
contracting pa r t i e s  upon the same foot ing i n  eyery respect 
npon which *ey stood before the  mr with Great Bri ta in,  
No contention is  made that  t h e  relationship of guardian 
and ward existed between them before t h e  war. Certainly 
t h i s  relationship could not be created by a t r ea ty  t h a t  
merely re-established t h e i r  preexisting p o l i t i c a l  s ta tus ,  
The contention t h a t  this was t h e  e f f e c t  o f  a r t i c l e  3 o f  the 
t r e a t y  is  without merit. 

A t  most these t r e a t i e s  recognize an  exis t ing relat ionship between a de- 

which the  Omahas have experienced from the time they were subject t o  

Br i t i sh  rule, and uhich s ta tus  has remained unchanged s ince the  United 

Sta tes  wrested control . . from the English, . . .  The . other t r e a t i e s  . . c i ted  

a r e  land cession ' t reat ies ,  devoid of any suggestion of 'govementa l  pro- 

tect ion,  e i the r  expressed o r  implied, the language of which under the 

-most . s t ra ined  constlvction could not impose the f iducialy duty contended 

by the  p la in t i f f s .  4/ 

Recent language f r o m  the Court of Claims i n  the case of Gila River- 

Pima44aricopa Indian C a n .  v. United States ,  l&0 Fo Supp. 776, has thrown 

2/ See Worcester v. Georgia, 6 Peters 652, 8 L, Ed. 554 

4/ Osage Nation of Indizris v, United Sta tes  - ( ~ o c k e t  No, 9 )  
1 Indo C l s .  Corn. b3 



considerzble doubt upon the existence of any f ichcizqyrelzt ionship 

inposing ordinary lege l  obligations which i s  not founded upon sane 

language i n  a treaty,  s ta tu te ,  o r  executive action, I n  t h a t  case the  

cour t  stated: 

Gfhether or not the l e g a l  re lat ionship of g~a rd ian  and 
ward e x i s t s  between a pa r t i cu la r  Indian t r ibe  and the 
United States  depends, we think, upon the express pro- 
vis ions of the par t icu lar  t rea ty ,  agreement, executive 
order, o r  s ta tu te  under which t h e  claim preseded arises.  
It i s  t rue ,  that  tb word 'fiduciary' and the expression 
igua;.dizn-ward relationship'  h a ~ e  been used by the  courts  
t o  describe generally t h e  nature of the  relationship 
existing between the  Indians and the Govenment. Hotrever, 
in t h e  absence of sorne language i n  a treaty, agreement, o r  
s t a t u t e  spelling out such a relationship, ths courts seem 
t o  have meant merely t h a t  t h e  relat iorship between the 
Indians and Govement is  'similar to '  or 'resembles' such 
l e g d  relationship and t h a t  doubtful language in  t h e  t r e a t y  
o r  stat~te under consideration should be intemreted in 
32vcr cf $he wed: 2nd dqends;lLv Indiaris. (See &so Sio-dx 
v, United States, 136 C. C l s .  , decided Eovmber 7, 
1956, page U. of s l i p  opinion, appeal go. 3-55), 

While t h e  court recognized tha t  a claim'f or breach of  such a 

f iduc ia ly  relationship may be brought under the provisions o f  t h e  Indian 

Claims Cammission Act, it i n  no way int inated tha t  the a c t  i t s e l f  c rea ted  

o r  acknowledged the existence of such fiduciary r eh t ionsh ip  as a ma t t e r  

of law. An examination of the l eg i s l a t ive  history of the  act, srloxs -t;Lz+, 

t h e  United Sta tes  i s  not t o  be considered i n  the role  of  an ordinzry 

f iduc ia ry  whenever a lega l  claim i s  f i l e d  before the Connission, but 

trhether t h e  United States i s  o r  i s  m t  acting as e. f iduciary must be 



. .  - 

detennined under the  f a c t s  i n  each par t icu lar  case. 5/ 
Thus, t o  sustain the sufficiency of the  pleadings i n  -%he ins tan t  

case under a motion t o  dismiss the  p l a i n t i f f s  a re  required t o  plead 

f a c t s  establishing tho, existence of such fiduciary re la t ipcship ,  the 

c rmcmi tan t  t r o s t e e t s  d ~ t y ,  m d  the breach of tha t  duty r e s u l t i n g  i n  

- h a g e  t o  the pla in t i f f s .  

Going back and analyzing with care t h e  al legat ions contained i n  

Count I i n  l i g h t  of t h e  l ega l  pr indples-  discussed, it i s  evident t h a t  

p l a i n t i f f s  have f a i l ed  t o  al lege f ac t s  establishing t h e  e s s e n t i a l  f idu- 

c h r y  relationship. The Commission can not speculate or  surmise what 

f a c t s  a r e  needed t o  support t he  l ega l  conclusion which p l a i n t i f f s  have 

-asserted, Nor can the  Commission delay proper act ion under a motion 

at tacking t h e  sufficiency of the pleadings by permitting the p l a i n t i f f s  

a t  a l a t e r  date t o  supply missing links. m a t  p l a i n t i f f s  have alleged 

from a f a i r  reading of t h e  language contained i n  paragraph 7 of the 

complaint s e t s  out nothing more than a conclusion of law without sup- 

por t ing  f a c t s ,  A conclusion o f '  law standing alone need not b e  taken 

a s  true nor does it admit the  allegations of  t h e  complaint under a motion 

Senate Report No, 1751, July 15, 1946, a t  page 6. 

4. United Sta tes  as  f i d u c i v y  
The sentence beginning in l i n e  7, page 3, that the  United 

S ta t e s  s h a l l  be t reated a s  an ordinary fiduciary, has been 
s tr icken i n  the c a m i t t e e  amendments because it seemed t h a t  t he  
Commission should be permitted t o  aetemine according t o  the  
usual principles of I2w xhs t h p r  the Goverrnent xas .8 ' . .~iduciary 
i n  the  part icular  case involved, and if so what f iduc ia ry  dut ies  
were imyosed upn it. 



t o  dismiss f o r  f a i l u r e  t o  s t a t e  a cause of action. Y 

Failure  to plead suf f ic ien t  f a c t s  is e l so  f a t a l  t o  p l a M i f f s t  

fur ther  contention t h a t  defendant's Itacts and ~ g l e c t s  t o  a c t  a . . were 

. . . , , i n  contravention of standards of f a i r  and honorable. dealing. 

Recovery upon this  theory presupposes the  existence o f  a moral 05ligation 

upon t h e  defendznt to compensate the p l a i n t i f f s  for  damages resul t ing 

from a c t s .  of t respass  comi t t ed  by strangers upon t h e i r  t r i b a l  lands. 

But the  pleacSngs have not demonstrated f a c t - a l l y  the  manner i n  which 

the United States  assumed the  moral obligation of indemnifying the 

p l a i n t i f f s  f o r  t h e  wrongs alleged, nor can such indemnification be implied 

from t h e  language i n  the  t r e a t i e s  c i ted  by plaintiffs. AS previously 

indicated, these t r e a t i e s  did no more than acknowledge t h e  preexisting 

s t a t u s  of t h e  par t ies ,  the existence of a dependent Indian t r i b e  and a 
. . 

superior  government of the United States. 

The Creek Nation v, United States - 92 C. Cls. 346, 351 

While t h e  demurrer admits all the  allegations of  the p e t i t i o ~  
t h a t  a re  well  pleaded, it does not admit al legat ions which are  
l e g a l  conclusions. 

Z/ Pe t i t i one r s  have unintentionally spotlighted the weakness and 
insuff iciency of t h e i r  pleadings on t h i s  point when they  s t a t e  ;ii 
page 3 i n  t h e i r  mmorandum of points and author i t ies  i n  o p p o s i t i ~ n  
t o  defendant's motion a s  follows: 

In  the f i r s t  place, even assuming argaendo t h a t  t l e  propo- 
s i t i o n  of law asserted by defendant is correct  there  is  no 
evidence before the  Cmnission as  t o  the agrements ,  a c t s  of 
defendant ard the surronr.din~ fac ts  won which p l a i n t i f f s  re ly  -- 
t o  impose l i a ~ i l i t y  on the United States. It rena ins  L I c 

determined, al"i;er nearmg and on the evidence, whether . 
agreement on the par t  of the United St?-tes cak be provedo 



6 'id 

Perkaps a t  trial the p l a i n t i f f s  c x l d  produce s m e  eridence, such 

as a c o l l a t e r a l  agreenent, an a f f  i m a t i v e  act ,  o r  some o ther  circumstance 

o r  f a c t  xhich would develop a moral c l a i n  i n  favor of pla3;ntiffs, and show 

t h a t  the defendad acted in l e s s  than a fair and h o n m b l ~ - ~ ,  However, 

t h i s  i s  the pleading stage, and the Conmissior, mst consider and decide 

t h i s  motion upon what t h e  facts,  as pleaded, w i l l  properly admit and 

Y reasonably infer ,  

H o w e v e r ,  w h t  has been sa id  above falls only upon those claims seek- 

ing recovery f o r  those a c t s  of  t respass  committed by t h i r d  persons which 

a r e  grounded on breach of a fiduciary re la t ionship  and in contravention 

of s tansards of f a i r  and honorable dealing. Pe t i t ioners  have asser ted  

a c t s  of t respass  committed %ith the  knowledge, consent and pa r t i c ipa t ion  

of defsndant and its agents." There i s  a i s o  a n  a l lega t ion  t h a t  tne  United 

S ta t e s  troops trespassed upon p l a i n t i f f s 1  t r i b a l  lands, It is not indi-  

cated i n  what capacity thesetroops were on the  lands o r  t h a t  they were n o t  

l e g a l l y  ac t ing  within the scope o r  o r b i t  of t h e i r  duties. I n  aqy event, 

clause 2 o f  section 2 of the Indian Claims Comission Act permits recover-  

on claims "sounding i n  tort with respect  to which t h e  claimant would have 

been e n t i t l e d  t o  sue i n  a court of  t h e  United S ta t e s  if the United S t a t e s  

were subjec t  t o  suit." Furthermore, there  i s  precedent t o  ~ p h o l d  the  

suf f ic iency  of p la in t i f f s  ' pleading i n  t h i s  cause of action. P l a i n t i f f s  

, . 
A s  t he  Court of C laks  said i n  the case of The Snake o r  PLute I n d i m s  
v. United States,  125 C. C l s .  2L1, 255 - 

' .  That  something or someone is o r  i s  not f a i r  o r  honorable 
is always a conclusion o r  an infererice based upon many- f a c t u a l  
considerations. 



River "neservation v, ,?kited S ta t e s  (3ocket KO, 3-57], j Ind, C l s ,  Corn, 

380, i n  which case the  claimants alleged ac ts  of trespass cpon t h e  Sho- 

shone Reservation committed with "the active pzrticipation o f  t h e  United 

S ta t e s  in  protecting sa id  trespassing miners in t he i r  operations," Passing 

T o n  t h e  sufficiency.of the  pleading as s tat ing a claim- upon which r e l i e f  

could be granted the  Commission concluded in its opinion, page 385: 

Admittedly these allegations a r e  general and vague, and 
should be made more definite,  but they do suggest t h z t  t he  
Govement, by protecting t h e  trespassing miners in some way 
n o t  disclosed, became a party t o  the wrongdoing. Bearing i n  
mind t h a t  we a r e  here considering a plez&ng only and must 
give e f fec t  to such ultimate f a c t s  a s  can be inferred by 
reasonable in t enhen t  frm its allegations, we cannot say  as  
a matter of law t h a t  t he  pe t i t i on  does not s t a t e  a cause of 
action. Torts, f o r  instance when comitted by t h e  Govement ,  
a r e  actionable under clause (2) of section 2 of the Indian 
C lahs  Conmission Act. 

It is  concluded therefore t.hat defendant's motion t o  dismiss Count I 

of - the  complaint f o r  reasons t h a t  tithe sa id  count >ho l ly  f a i l s  t o  s t a t e  - 
a cause of action against the Defendant and i n  favor of the P l a i n t i f f n  

should be granted i n  pa r t  and denied i n  prt. It should be granted as 

t o  those claims seeking recovery for  damages resulting from the t o r t i o u s  

conduct o f  t h i r d  persons who a r e  strangers and the motion shovkri ) I &  n 8 e ~ i .  ;)d 

as  t o  those claims seeking recovery against the deferdznt f o r  trr-..? , p c q e ~  

committed with the pal-ticipation of the defendant and i ts  ageni.: L - [ ,  &F. 

t o  t h e  l a t t e r  trespasses the pe t i t ion  should be made d e f i n i t e  I- ? 7 1 

fo r th  the fac ts  relat ing t o  the defendant's act ivi t ies  bearkg upon such 

matters, 



A s  t o  Count 11, p l a i n t i f f s  seek t o  recover compensatior? from the  

defendant f o r  damages a d  losses  sustained by the  p l a i n t i f f s  through 

depredations committed upon t h e i r  reservation by hos t i l e  Sioux Indians. 

It is a l leged  t h a t  in 1855 and i n  subsequent years  the Sioux Indians con- 

ducted a s e r i e s  of incursions in to  p l a i n t i f f s '  reservation, k i l l i n g  many 

members of the  h a h a  Tribe, s tea l ing  t h e i r  horses, and destroying t h e i r  

property. According t o  the  p la in t i f f s ,  l i a b i l i t y  of the  defendant f o r  

the above to r t ious  ac t s  a t taches primarily by v i r tue  of t h e  provisions 

of Ar t i c l e  7 of t h e  Treaty of Karch 16, 1854 (10 Stat, 1043) between the  

Canaha Tribe and t h e  United S ta t e s  which reads as follows: 

. . .Should -the h a h a s  d e t e m i m  t o  make t h e i r  pemanent 
home north of the  due west l i n e  named i n  the first. arf.icl.s, 
tine ltnitea S+,ates agree t o  pro tec t  t h a  from tine Sioux and 
all other  hos t i le  t r i b e s  as long as the President may deem 
such protection necessary; and i f  other  lands be assigned 
thm, the same protection is guaranteed. 

P l a i n t i f f s  plead t h a t  the f a i l u r e  of the  United S t a t e s  t o  protect  

adequately t h e  lands and i n t e r e s t s  of the &ahas against  t h e  depredations 

of . the  h o s t i l e  Sioux tras a breach of the defendsnt' s obl igat ion under 

Ar t i c l e  7 of the  aforesaid treaty; a breach of defendantt s f iduciary obl i -  

gations as  t r u s t e e  and guardian; and, i n  contravention o f  stzndards re- 

quired by f a i r  a d  honorable dealing, v 

Amended C m ~ l a i n t  - page )A, par. 15 



n 
Lo the  zllegations contained i n  Count Li, the de2enrfan.t r a i s e s  

the p r iman  defense of - res judicata, grounded on the decisions i n  the  

p r i o r  cases of The Onaha Tribe of h d i a n s  TO United States; 53 C, C l s ,  

549, decided June 10, 1918, and Umted Sta te s  v, h a h a  Tribe of Indians, 

253 U, S. 275, decided June 1, 1920, I n  addition, the  defendant contends 

- that  t h e  cf aims asserted a r e  irdividual and not t r i b a l ,  a d  do not s t a t e  

a cause of action upon which r e l i e f  can be granted. 

B y  .v i r tue  of the special  jur isdict ional  act  of J-me 22, 1910 (36 

S ta t ,  1043) the Omaha Indians were permitted t o  bring s u i t  aga ins t  the 

United S ta t e s  i n  %he Court of Claims, in order tha t  the  court  might 

adjudicate among other claims, 

.,. all claims of  hats soever nature which t he  Omaha Tribe of 
Indians may have o r  claim t o  have against the United S t a t e s  ,. , -=cie~ t h e  T r c a t ~  5etxesn the Ci-iikd States  anti iyne s a i d  
t r i b e  of Indians, r a t i f i e d  and affixmed March sixteenth, eighteen 
hundred a d  fifty four, 

Accordingly, s u i t  was f i l e d  and of the  c l a im pressed aga ins t  the. 

United Sta tes ,  one called for  compensation f o r  dnages  sustained by the 

Omaha due t o  a ser ies  of hos t i le  attacks by the Sioux upon t h e  Ornaha 

reservat ion in which some 22 Omahas xere s l a i n  and 152 horses stolen, 

A t  the conclusion of a l l  the evidexze the  court entered a finding i n  

favor of t h e  h a h a  in the  mount of $b,S&, being the  f d l  d u e  of tine 

horses a t  $30 per  head. auarding 

court used the following language : 

judgment on t h i s  claim t h e  

The Court of Claims made no finding a s  to the value to  t h e  t r i b e  
of the l ives  of the 22 &ahas who were slain.  



The amounts f o n d  to  be due t h e  Indians in the fif'ifi , ., 
finding(s) a re  supported by the evidence and a r e  2: i lo~~ed 
under the  provisions of the  t r e a t y  of Karch 16, 16jh.  
-. 

(Underscoring OE-S) . 

On eppeal - to  the Suprene Court t h e  above claim was disallowed by 

the court  f o r  the  follor,nng reasons: 

A s  t o  t h e  i t a n  of $b,S60 allowed 2s the v a u e  of horses 
k i l l e d  t h e  Siow. Indians, we conclude t h a t  t h e  objection 
of t h e  Gvernment i s  well founded, The obl icat ion olf the 
treaty w a s  t o  pro tec t  t he  Caahas f rom the S i o m  and other  
hos t i l e  t r ibes-  'as  long a s  the  President may deem such pro- 
' tection necessary,' The obligation depended upon an exercise 
of discret ion by the  President, There i s  rfi f b d i n ~  of a 
f a i l u r e  t o  provide zny protection deemed by the  President t o  
b e  necessary; hence nothing t o  create  a l i a b i l i t y ,  l ega l  o r  
equitable under the  t r e a t y  clause, 

The court  a lso indicated i n  additional language t h a t  the claim f o r  

the  va lue  o f  the dead Indians must likewise f a i l  by what w a s  s a id  con- 

cerning the  w r d  f o r  the  s tolen horses; namely, the  same t r e a t y  pro- 

v i s i o n  governs both claims, 

It i s  not denied t h a t  the p a r t i e s  i n  the  pending controversy be fo re  

t h i s  Commission a r e  the  same p a r t i e s  which l i t i g a t e  i n  t h e  two former 

cases. The more d i f f i c u l t  conclusion to  reach a f t e r  carefu l  consider- 

a t i o n s  i s  t h a t  the present clai-ns and a l l  the  per t inent  issues - involved 

here in  have been fu l ly  l i t i g a t e d  =d f ina l ly  adjudicated on the  m e r i t s  

i n  those  p r i o r  cases. This conclusion seems inescapable and f o r  the  

f ollow2ng reasons, 

It i s  well  s e t t l e d  that  a jur i sd ic t ior~al  a c t  such a s  the one under 

which t h e  e a r l i e r  h a h a  su i t  was ins t i tu ted  i n  t h e  Court of C l s i ~ s ,  con- 

f e r s  upon t h a t  court a precise and limited jur i sd ic t ion  t o  pass upon only 

those issues properly presented, which l i n i t a t i o n  i n  t h e  Act of Jme 22, 



1910 zr,d f o r  our purposes xas as follows: 

That a l l  claims of whatsoever nature  which - -tho Ornaha t r i b e  
of Indians Ray have or claim t o  hzve agz in s t  t h e  United S t a t e s  . . . ., due sa id  t r i b e  fron the  United S t a t e s  wader t h e  t r e a t y  
between United S t a t e s  and the  s a id  t r i b e  of fnc?i23s, r a t i f i e d  
and affirmed Karch 16, 18S&, ..,,,; and j u r i s d i c t i o n  i s  hereby 
conferred upon t h e  Court of Claims t o  hear  and determinz dl 
l e g a l  and equitable claixns, i f  any, of s a i d  Qmha t r i b e  o f  
Indians  against  t he  United S ta tes ,  ...,, , . 

Thus, while t he  a c t  creates  no new cause of a c t i o n  i n  f a v o r  of t h e  

Qxahas, it provides t h e  forum i n  xhich all pe r t i nen t  i s s u e s  must be 

presented and f u l l y  l i t i g a t e d ,  The Omaha presented all t h e i r  claims, both 

l e g a l  and equitable,  a r i s i ng  under t he  Treaty  of March 16, 185.4, i n c h d i n g  

a- claim f o r  compensation f o r  l o s s  of Omaha l i v e s  and horses  through t h e  

depredations of t he  hos t i l e  Sioux. The Court of Claims recognized the  
7 

claim as one proper ly  before the  courk 1 m - k  tho $.ryiz?t_ictitz?,31 xt, 222 

one a r i s i n g  ou t  of the  obligations imposed by a t r ea ty ,  Accordingly, it 

rendered judgment, 

On appeal, the  Supreme Court co r r ec t l y  acknowledged the. j u r i s d i c t i o n  

of t h e  Court of Claims t o  adjudicate t h i s  claim as an o b l i g a t i o n  z r i s i ng  

out of a t r e a t y ,  but  denied recoverj  on t h e  b a s i s  t h a t  t h e r e  was no 

f inding of a failure t o  provida t he  Omahas the adequate p r o t e c t i o n  , - L , , ~ X ~  

necessary by t h e  President. Consequently, t he  claim u l t i m a t e l y  f a i l e d  2 

lack of proof ,  a fac tua l  shortconing, and not  f o r  z l e g a l  o r  j u r i d i c  l:~c.. 

deficiency.  To pennit t h i s  claim t o  be r e l i t i g a t e d  on t h e  f a c t s  a l leged 

as a breach of a specif ic  t r e a ty  obl igat ion under t h e  p rov is ions  o f  c lause  . 

(1) of  s e c t i o n  2 of the  Indian C l a h s  Comission Act would do violence t o  

t he  p r i n c i p l e  of r e s  iudicata.  - 



Pla iz t i f f s  seek t o  escape t k e  e f f e c t  cf the doctrine =?on their 

present  claim by asserting a new cause of act ion ground& f i r s t  upon 

Hbreach of defendant' s obligation t o  p l a i n t i f f s  as a t rustee,  f iduciary 

and guardian,n and fur ther  on llcontravention of s t a d a r d s  required by 

fa i r  a d  honorable dealingsou It zrgues in support thereof: 

C l a i m s  rested on these grounds were nei ther  asser ted 
.nur tri.ed &- the  p r i o r  l i t i g a t i o n ,  and the Court in t h e  
p r i o r  l i t i g a t i o n  did mt have jur i sd ic t ion  over claims 
r e s t e d  on this  ground; whereas, jur isdict ion of claims 
r e s t e d  on such ground has been conferrsd on t h i s  C m i s s i o n .  

It is  not c lear  from the pleadings under which of  t h e  f ive  jur is-  

dictional grounds of section 2 of t h e  A c t  of August 13, 19b6, the 

p h M f s  are- asking the  Commission t o  en ter ta in  a claim based so le ly  

breach of a fiduciary relationship,  It would probsbly f a l l  with- 

knguage of clause (2) which reads as follows: 

(2) a l l  other c l a i m  i n  law o r  equity, including those 
sounding in to r t ,  with respect t o  which the  claimant would 
have been ent i t led  t o  sue i n  a. court  of the United S ta t e s  
if t h e  United Sta tes  was subject t o  suit. 

I n  any event, the claim; i s  asser ted  asz one d i s t inc t  from a specFfic 

t r e a t y  obligation, and founded upon a fiduciarg relationship presumed t o  

e x i s t  because there happens t o  be a superior government and a dependent 

Indian t r i b e ,  which s tatus  has been acknowledged in the several t r e a t i e s  

p rev ious ly  c i ted  by the p la in t i f f s .  k'hat has been sa id  as t o  the  existence 

of such f i6uciary relationship i n  dealing u i th  the al legat ions of Count I 

i s  likexise apropos t o  those of Count 11, However, f ~ r t h e r  t rea taent  of 

t h i s  p o s i t i o n  is  required i n  v i e w  of the present d ~ f e n s e  of res judicata,  - 
While the  Court of Claim hzs entrrtzinet: serloits doubt as t o  tine 

exis tence of an3 such fiduciary relationshi? i n  t h e  absence o f  express 



lznguzge i n  a treai;y, s tz tu te ,  o r  Zkesutive ord.-r, t h e  Commissior, mder 

i t s  jur isdict ional  a c t  nay enter ta in  such claim, Roirever, even under 

the Comissionl s l i b e r a l  -rules of pleading, the p l a i n t i f f s  have f a i l e d  

t o  a l lege  m y  additional f a c t s  in snp2ort of a dis t inct  clafm founded 

T o n  a breach of a fiduciary obligation. Indeed the f a c t s  as d l e g e d  

are substantially iden t i ca l  with those which supported a p r i o r  s u i t  i n  

t h e  Court of Claims based upon a breach of a specific t r e a t y  obligation, 

and which claim was recognized as properly before the court  and adju- 

dicated on i t s  merits a s  a claim a r i s ing  under a t reaty by both  the  Court 

of Clains and the Suprane Court. 

The same reasoning and l e g a l  pr inciples  apply to p l a i n t i f f s t  f inal  

-contention tha t  t h e i r  p r i o r  claim can be grounded on 1kont rav~nt ion  of 

f o r  the enforcement of nothing more than a moral obligation n o t  recog- 

nized under any existing rule of law o r  equity. Clause ( 5 )  o f  sect ion 2 

of the Indian Claims Commission Act does not supply a claimant with a new 

theory under which he may prosecute a perfectly valid l e g a l  o r  equitable 

claim, The Court of Clains has made t h i s  position abundantly c lea r  i n  t h e  

case of t h e  Blackfeet and Gros Ventre Tribe v. United S t a t e s ,  1 2 7  Z .  C l s ,  

807, where i n  umistakable language it stated: 

The contention i s  without merit. Clause ( 5 )  has r e f e r e m e  
t o  m o d  claims which were not recognized by any ru le  o'f l a w  
o r  equity. If a t r i b e  xas not en t i t led  t o  recover under any 
r u l e  of lax or  cquity, it s t i l l  might recorer under clause ( 5 ) ;  
but  i f  i ts  c h i n  was recognized by a rule of l a  o r  equity, 
then clause (5) has no application. 

And i n  a prior case, Western Cherckee v. United Stzt,es, n6 C, '" - 

665, which was an appeal f rm  a judgment of th i s  km5.ssion d i s ~ i s s l ,  



p e t i t i u n  f o r  addi t ional  i n t e r e s t  on a claim previously &%ermined 5y 

t h a t  cotlrt, -- it was there  contended before us and the  Goart of Clainls 

t h a t  t h e r e  could have been no determination on the mer i t s  i n  the f o m e r  

cases because the  f a i r  and honorable dealings clause was nutin exiet ., enze 

a t  t h e  time of t h e  fom.er decisions and t h a t  clause pernits a reconsider- 

&ion of t h e  i n t e r e s t  question by t h i s  Comission. I n  overruling these 

contentions, -the cour t  said at  page 677: 

* * s I n  addition, we think it i s  c lear  fm t h e  h i s to ry  
of t h e  Act of 1946 tha t  Congress did not intend t o  confer 
upon the  Commission jur isdict ion to  permit claims, such as 
a r e  here involved, t o  b e  re- l i t igated under clause (5) of 
Section 2 on t h e  basis of f a i r  and honorable dealings. 
Clause ( 5 )  obviously has reference t o  the  flmdamental char- 
a c t e r  .of t h e  claim ra ther  than to t h e  theorg on which an 
Indian t r i b e  o r  band may seek t o  invoke tha  ju r i sd ic t ion  of 
t h e  Indizn Claims Commission. 

And a t  page. 673 added: 

* u a If t h e  claims made by appellants i n  these cases could 
be -again heard a d  determined by t h e  Indian Clains Comission, 
it k-ould be  d i f f icu l t  t o  imagine a claim, even though previously 
considered and decided on the merits by t h i s  court, which could 
no t  k r e l i t i g a t e d  before the Commission merely by basing the 
claimed r i g h t  of recovery on the provision of clause (9, supra. 
Clause (5) w a s  intended, a s  i ts  language c lear ly  shows, when 
considered i n  t h e  l i g h t  of its his tory and other provisions of 
Sect ion 2, t o  cover only moral claims based on j u s t i c e  and f a i r  
dealings o r  broad principles of equity and jnst ice,  with respect 
t o  wbich no court  had theretofore made a deteminat ion on the 
merits,  o r  could have made such a de temimt ion  under t h e  tenns 
of p r i o r  jur i sd ic t ional  acts. 

P l a in t i f f s '  present claim under the fac ts  alleged falls squarely with- 

in proscr ipt ion of the  rule enunciated aSove. Its claim is not only one 

previously recognized by a rule o f  l z w  or equity, but one t h a t  has been 

adjudicated on its merits by a court having jur i sd ic t ion  t o  hear and render 

f i n a l  judgment, 



Therefore it i s  concluded tha t  mder t h e  facts arrd c k m s t r , n c e s  as 

alleged, t h e  deferse of - res Judicata must prevsil ,  and i n  v i e w  oZ t h i s  

disposit ion of t h e  allegations of Count 11, defendantr s o ther  content ions 

i n  support of i ts  motion need not be discussed. 

COUP?T I11 

Count I11 i s  a demand f o r  an accountjng involving numerous t rans-  

actions. We a r e  given t o  understand a generzl accounting will, when 

cwpleted, be made available t o  t h e  p la in t i f f s .  Such a report  k - i l l ,  no 

doubt, require  p l a i n t i f f s  t o  make a more de f in i t e  statement o f  t h e i r  

accounting claim and p e r b p s  require a separation thereof from the  p e t i -  

tion. I n  the  t5ircumstames we believe the motion insofar  as i t  app l i e s  

t o  t h e  th i rd  count should be overruled bnt the defendant may have the  

right t o  ki terpose a similar motion at any l a t e r  stage 02 Cne proceedings 

which may involve an accounting. 

We concur: 

Louis J, OIMarr 
Associate Commissioner 

Edgar E. h ' i t t  
Chief Commissioner 

M, Holt  
Associate Commissioner 




