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l;itt, Chief Con.';rissioner, delivered the opinion o f  t he  Con- 



. . tiovever, it tias the uders-l~nciing of t h e  pz"ues  a d  t h 3  COE.~S- 

s i c n  tha t  additional evi&nce vould be received as to t h e  a c ~ e 2 g 5  in 

the n c r t h e r n  p z t  of the r e s e r v a t i o ~  (Tz-act C )  for  w k l c h  p s t i t i o c e r s  

were permitted t o  recctver if tnat acreage xas not agreed upon b e k e e n  

the p=ties;  anti the pcr t ies  havi.ng been u112blz t o  agree upon t h s  lo- 

cat ion of the so-cce of the South Fork of A h t z m  Creek, which point 

is decisive of the  acreage of Tract C, add i t ioml  evidence .c?as re -  

ceived upon Vnat point. Ad&tionA evidence xzs a l s o  received as t o  

the t i t l e  t o  the  3L6.hh acres or" l a d  for  xhick recovery was a t h o r i z e d  

i n  our Finding of Fact XO. 28. 

Accordingly the  questions t o  be ncx 6ete;-ni i~d a e :  (I) the r i g h t  

(2) t ? e  acreage c c n t a i ~ d  in, Tract C; (3) the value cf 'each k z c t  st 

t he  cizte of talcing; a d  (k) whether the ta'ing is of such nakme t h a t  

p e t i t i o r s r s  a r e  en t i t l ed  t o  just c o ~ p n s z t i o n .  

I. The 3L6,LL F c ~ e  Trzct 

The deferdant bas not ~ e s s e d  its clah t h ~ t  t he  pztented lzrds 

kno~ix zs t h e  Cedz VAley t r a c t s ,  located in the  scutkzesi; c c r E r  of 

the  reservation, do not 2ctaS.l;- ccntzin 27,6L7.71 acres. it dczs 

deny tbt it is l i z b l o  t o  pet i t ioners  for tho value of 3t6.U acres 

of lzxl s i txz ted  i n  Eectioc 9, Tomshi? 11 Nort'n, Ra-nge 12 East, 

s%ic;?, based u-,on the erlcence then b e f r e  IS, uzs f o u d  k.y C i i s  



inEezr,ity select ions ;;i?lch were nede ky t h e  ?!crthern P a c S i c  Ra-3xay 

Cor,?any dcrincf 1918 =d. 1921, coverinf: t h i s  land, \-ere never approved 

by t h e  C-er.er21 Laid. Cf f ice 2nd vere f inz71y released by the Railmy 

Con?any. There=-ter C9eg vere duly cancelled of record by t he  General 

L a d  Office a ~ d  form& notice of t h i s  action was given t o  the Railwsy 

Compq on ?-ky 21, 19L2. 

it i s  tine pe t i t ioners  contention t h a t  there has been a v i r tu& 

tzlclng o.f this lzqd by reason of fnese se l ec t iom 2 ~ d  subsequent 

xitbbci2L-,g of possession, Xmever, we can see l i t t l e  d i s t i x t i o n  

.betmen this acreage 2nd the  lands lyFng v e s t  of tine Canpbell-Germond- 

decision i n  1krt3ern Pac S i c  Rail-zz:r C c z ~ a w  vs. UrLted States; 227 

U.S. 355 recognized. a s  constl tutiqg a pa r t  of t k e  are2 r e s e r v d  by 

t h e  T a K m  the i r  - t r ea ty  

The pe t i t i one r s  have never questioned t h e i r  c orrtizming r i g h t  of 

occu;;ulcy and pcssession t o  those lads,  T;mile recognition of  the 

3h6.!ib acre  t ~ z c t  as a p w t  of the Y a b i  Iniiizri reservz t ion  has been 

d e i q e d ,  s t i l l  tbe I n d i m  titls has never been e,utin,&s:?ed, a d  p?rysiczl 

possessicn appeas t o  be subject only t o  one pe t i t i ons r s '  des i re  t o  exer- 

c i s e  thek r i g k t  of it, Under t'ne circr?nst&ices 1:s do not believe peti- 



- LL. 7 Trzct C h c r e ~ g c  

A s  r e c i t e d  i n  our 

of the  YaXx In&i= reservat ion follows westwzrdly from the  source oZ 

t h e  S~:th Fcrk of A h t 2 . n ~ ~  Creek along t he  div5de s o u n d  the  h e z d v ~ t e r s  

of the  n i c k i t a t  r i v e r  t o  Spe=er ls  Point, Tke b o u ~ d u y  l ine  as fo rne r fy  

recognized therefore omitted from the rese rva t ion  t h z t  7 rea  sou th  of tl* 

1i.n~ a d  north of a s t r a i g h t  line &an k t x e e n  the  source of Reservation 

Creek 2nd Spencerls Point, which E. C. Bzrnard of t h e  Geological Swvey 

in 1900 r t pos t ed  contained 16,t48 acres. Tnis srea plm the  acrezge l y i n g  

. betvreen t k e  South Fork cf B-htanz~ Creek and Reservation Creek, &om the-ir 

co~fluence t o  t h e i r  sources, cozprises Tract C. 

Fe t i t i one r s  s2y tne Soutn Fork or" &tanurn Creek has its source  in 

a spr ing  r ~ a r  Vessle Corral i n  Section 5, TOT-mshi? 11 North, E m ~ e  l!~ 

East, and that t h e  zrea which l i e s  k t x e e n  t h i s  s t r e a n  and R e s e n a t i o n  

Creek, e a s t  of Barn=d1s l i ne ,  cont&ns 3,986 acres,  Th i s  acreage, 

p h s  Bzrr,zrdls est7imate of 16,Lt8 acres maies  t h e  t o t &  of 20,.h3L ac re s  

*ic3 p e t i t i o n e r s  s q  i s  the  acreage or" =ac t  C. It is 6efen&n%'s con- 

t en t i on  tkt t h e  South Fork of A h t z ~ n  c reek  r i s e s  ir? t h e  nortf iern 

p a t  of Sect ion 10, Tox,.shi? ll North, Range fi East ,  and tha% t h e  

=ea betxeen t h a t  s-Lrez~ 21-12 Reservation C r e ~ k  contains  2, $30 -77 acres ;  

Ynzt the  z e a  repcrted k y  P z r z r d  t o  con-l&n 16,&6 acres  actuS3.y 



Fet i t ioners  r e l y  ~ ? o r ?  tho, stgtsrnents of Pk. Joseph C .  Thom, a 

Cadast~al Engineer of y e a s  e ~ e r i e n c e ,  xno used a c o r n p e n s ~ t ~ g  

pol= plazi-neter on a Eiouqt k i m s  QuaCra~gle  nap prep&-ed by t h e  

- 
Ceolzgical  Smzrey Division, 3epa.r-taent of i n t e r i o r ,  t o  determine the 

acreage bztxeen t h e  two s t r e m s  a d  adopted Rarrzrdls  e s t i n z t e  of 

16,LL8 acres  f o r  t h e  m e a   xit thin the  balance of Trzct  C. ( p e t .  &s. 

78,95). T'nis m p  1.m pr~pzreci  p r i o r  t o  a a c t u d  survey of tfie r eg ion  

a??~oxixatel'j.- 1$ miles i n  lengLh before its convergexe i n  s e c t i o n  & 

with  the brznctr r i s i n g  iq Section 18 r;'nich defendant c1ab.s is the 

m&- South Fcrk of  Ahtanurn Creek. 

vho f o r  t h e  pz s t  1 7  y e z s  ' n ~  served as Civil Enginser in the CTrLted 

Eta tes  Corps of P , m g  Engineers. I n  ascer tzb- ing t he  acreage in 

Trmt C he used t h e  acrezges denoted on General Land Off ice  drab*gs, 

ad k-;?en r e s e r v z t i c n  lines c u t  t k c u g h  s ec t i on  l i n e s  he took p l zn i -  

meter rezciings on photcst&ic cop ies  of plats p r e p z e d  by the Surveyor 

G e z r a l ,  ce r t i f i ed .  by thzt of fke= .  t o  be i n  accordvlce with origiriz3 

survey no t e s  or? f i l e  i n  the  of f ice  of the United. %&es Surveycr 

Gem;-a1 i n  Ol>~?ia, t!azhiytcn, a d  %tzger counGT mps o r  p l d s  

xlnich .=re p r epze2  from the sm.e solzce cat2. A plz? ine te r  rezcEng 

of the e n t i r e  =ea was tlsed as a ckeck cn the  s e c t i c ~ d  re&i?gs. 

1; --. %adauck t e s t i f i e d  t:?ese Yetzger nasr z-e iii g e r ~ r a l  use  =?long 



t e n t h  of one percen t  a c c r a t e ,  (Tram. pp, 125-a?) 

A photostatic copy of th2t  plz'; of Tor-~s5i.p ll I'!orth, PL21x3e 1-1? 

&st b e z b g  the  S ~ v c y ~ r  C e ~ c r d ' s  acceptzce date of February 12, 

1921, a?pezrs i n  evidence as Defendaqt's 3jckibi.t No, 51. This ma? 

north i n t o  sect ion 7 and northezsterly tbough Section 8 t o  its con- 

vergence i n  Section k ~ 5 t h  a stream r is ing in  Section s. Tkrese u ~ t e d  

s t r e a s  f l o x  ezst through Sectiozs 5, b 3 t o  a juzctlon, k Section 

2,. titt:? Eieservation Creek, The fiescriptire ciak ~ v e s  i ts  width as 1 

Sections 8 2nd 5. It is 18 link -ki,d2 zt the S 3 c d w  beb-reen Sections 

5 uld 4. A shcrt distance east  of t h i s  l a t t e r  boundary lh9 it re- 

ceives the  flow of a s t rean  less thzn one mile in lergtfi, one l i nk  

xide a t  t h e  sect ion l i n e  (%. p?. l l5-ll9),  Iihich is  the  Vessie CorrLL 

strem pet i t loners  sr? i s  the nzk South Fork of h a r r a  Creek, 

110 discharge rr,easure;?.ents hzve been zzde on the &s?uted s t r eas  

a d  1.5. %om2 points G U ~  t h z t  the o r i g i r i l  f i e l d  nctes on tihic:? t 3e  

tuxnshl? p l a t  is  based do not ma t ion  t;?e actu2.  presence 02 w z t e r  i , ~  

the stream .bees. Ile think, hor.~zrer, tkt t h e  m r e  accurate inZcrrr,z- 

the  South E"ck of Ah-lanm C=.eek is  L1 S e c t i c n  18. 1.-e bel ieve therz  



of Ah';zcm Creek and Reservatio2 Creek, ezst of t h e  Barnard l i n e  of 

The sarne process of reasoning czuses us t o  accept t b e  survey 

zn6 plzniiieter readings of the a rea  nort5 of  the s t r a i g h t  l i n e  betxeen 

Reservation Creek 2nd Spencer's Point and south of the c r e s t  o f  t i e  

divide e x t e d i n g  by way of Darling Kountain f m m  Xeser.;ation Creek 

around. the heaaxaters cf Klickl5at r i v e r  t o  Spencer's Point,  which show 

an area of 153163065 acres: through. 56) i n  pref e- n " ~ ~ e  , 

we f i nd  t 5e  t o t a l  acrezge within Tract C t o  're l8,09Leh2 acres,  Of t h i s  

acreage, however, only 17,669.10 acres have been patented, 2nd I n d i a  

t i t l e  hzs not been extinguished t o  the r-mzining 425.32 acreso 

The Suprme Court p e n i t t e  tke use of  average dz te s  o f  pa ten t  t o  

avoid bxrdenscxe cmputat ions involvirig v a l ~ e s  o f  pztezted 1z r .d~  in Creek 



method would give us a proper dzte f o r  evaluaticn of  the  Cedzr V d l e y  

t racts .  Eoth par%ies ssen t o  hzve a g ~ e 2  ir~ the i f  b r i e f s  the t  these  

t r a c t s  should be \ d u e 6  as of Decenber 21, 190!~, the dste of t h e  passage 

of the Congressional Act preserving to  all boca f ide  s e t t l e r s  o r  pur- 

chasers uncier Pub l i c  L ~ n d  L a ,  any interest a c q ~ i r e d  i n  these  l a d s ,  

and tha t  date is  acceptable to  this Cmiss ion .  A l l  evaluation evidence 

becomes applicable thereto i n  view of Fir. Henze's s ta tenent  t h a t  he was 

unable t o  ascertain zny aspreciable difference between 1906 values, 

t o  which he t e s t i f i ed ,  and those of 190h. ( ~ r a n s .  pp. 26, 46-8). The 

pa r t i e s  have also agreed upon evauat ing  the Tract C lands as  of  1923, 

t h e  average date when p a t e ~ t s  were issued., and this date of evalrration 

 on, i s  acceptable t o  t h i s  Connisll 

The pe t i t ioners  r e l y  upon t e s t b o n y  o f  Karl D. ~ e & e  t o  e s t ~ b l i s h  

tfie respective mlxes  of the  Cedzr J7&Ley and Trzct C lands. Cefendmt 

r e l i e s  u?on the  o ra l  testimony of C. Karc Hi l l e r  and a rietziled evalu- 

a t ion  repor t  prepared by him which a7paars in evidence a s  Defe9dant1s 

Exhibit Xo. L9, and has been c a r e f i l l y  anzlyzed, 

Er. Heme t e s t i f i e d  tkt since 19!d he has been a me~bber cf t he  

f i n  o f  I.Iason, 3ruze an& G i r z ~ d  of Pc=.C,Lzzd, Oregon, Consulting Foresters,  

f u ~ c  t i on ing  econcnics in fo res t ry ,  

Beixeen 1931 and 19L6 he had been i n  tk .n?loy of the  United S t a t e s  Fores t  

Servilce ~ 5 t h  the  e x c e ~ t i o n  of a Clree-par period of Am3- service. Iie had 

zcczss t o  the  a c c ~ . u k t e 6  dztz of thz t  pzrtnerzhip dating k c k  tc 1921, 

sn2 t h e  benefi t  of consultatior. 12th the senior zenber, Er. Mason, who had 



The 27,6&7.71 acros of land x2thin Cedar Valley -to' which p z t e z t s  

were vali&z-led by the Act of Decezber 21, 170L3 l i e  tiith- a 20-r rde 

square area Ln the soutk~:j,& corner of t h e  present Yakima Ind ian  reser-  

vation. Some 15,300 acres f o m  a f a i r l y  so l id  within Kl icki ta t  coanty 

and the  reziairdel- Ere not so c o ~ p a c t l y  blocked i n  Yalcima comty, They 

2 r e  ti~3erlar.d~~ 232 or. De:e23er 21, 19@, supported a n  average stand of 

13,OCQ boerd feet  cf Po116~,rosa pine =d 3,C30 board f e e t  of other mixed 

s?ecies  t inn3er pez z r e ,  

The evidence of record -&id1 has bee3  detai led in our Fbriixgs or' 

F ~ c t  es t&lishes  t32t Li 190b tbase t rzcts  weye s q t r z t e d  f ~ m  a l l  o t h e r  

arezs of c ~ ~ i z ~ t i r j n  by t - i rgin t k : S e r h s d ,  The m a 3  Czscade f<ouni-;-5n 

range bounded t h m  on t h e  vest, The K l i c k F f i t  river rzn hetireen this 

. - .  , . r=~i@r? z r2  t h e  c:e5:=oc -it-,e;.' tc. ty::? ~ ~ y t , i = . : - - . s ~ *  533 Sj -yc :~  ZiSne 1~-,- 
b. 



a re  frequent as l a t e  as  mid-Jwe, and the groxiig season is  short ,  

Cat t le  and sheep a r e  graze:! between June 1st a d  S e ~ t e x b e r  31st, but  t h e  

forage is pinegrass, x5ich has little nut r i t ious  vzlue, bmch gr2ss, 

sca t te red  patches of peavine, su5flot:ers and weeds, 

The evidence discloses that atjout 100 people r @ d e d  3n Ce6ar 

Valley ir. 1902; tht i t s  populaticln >:as densest i n  1904 but &&dled 

t h r e z f t e r ,  By 1904 these pioneers had bui l t  a feii roads and t r a i l s  

withi= t h e  t r a l e y  but only one m a d  connected the a r e a  with t h e  outs ids  

world, This was the dirt mil i t a ry  road b u i l t  i n  1855-56 a ~ l d  uniqroved 

u n t i l  1909. It extended thmugh the va l ley  from T3e Ilalles on t h e  Colunbia 

r iver t o  Fort  S i ~ c o e  a d  Y&ic,z, The nearest  ra i l road  t e m i n a t e d  a t  ~3;i&e?- 

d a k ,  some 13 n i l e s  avay, Another r a i lmad  ran along the eastern end of 

the  Y&ba  ressrvation, sane 33 ni les  &star$,, Telephone and telegraph 

l i n e s  had not reached t h i s  primitive c o ~ ~ t r y ,  

It 23pears the set t lers  vere a t t r a c t ~ d  by tke wood an6 water in 



ontside Ceear Vslley,  b u t  t 5 e  t r i p s  r e ~ u i r e d  s eve rz l  days, no3e of t k e  

s t r e z ~ s  could be utilized in novtng l o g s ,  ax3 t h i s  xas not a genera l  

pzactice.  We t h i r k  t h e  m i l l  cperztions b Cedm VaLley 1904 nus t  be 

considered l o c a l  i n  chzracter ,  prodccing l m b e r  f o r  local consmption.  

There i s  much evidencs rega=.cibg t k s  lmbering a c t i v i t i e s  c a r r i e d  

on by t h e  Paltima 1 ~ d i a l . s  u?on t h e i r  reservation,  P e t i t i o n e r s  c a l l  

a t t e n t i o n  t o  inc iden ts  wbere lumber xas  bought and so ld  by t h e  I n d i v t s  

o r  the t r  Agexxy t o  nsighboring s e t t l e r s ;  of  conplaints  t h a t  t h e  s e t 5 l e r s  

we= t r zspass ing  upon the  reservst ion with t h e i r  hcrds ,  and of f r eqcen t  

=quests t h a t  t h e  reservat ion bcmc$aries be  surveyed and marked as t h e  

The Yzkiia Agency is sone eighty mi les  long e z s t  24d west, extend- 

ing  f r m  t h e  Czscade '~ountaics on tne  west t o  t h e  YiAcima ~ i v e r  on t h e  

eas t .  Tne western por t ion and the country zbout t h e  western po r t i on  o f  



c ~ n z z c t e 5  by de2endant7s witness? Kr, C, Marc K i l l e r ,  and reported tg 

h i z ~  t5e-i; only a f e x  head of stcck were ever rbised i n  Cedar Valley, 

Xe f ind  nothing i n  the  record connecting these  incidents t o  Cedar 

Valley. 

I n  e . ;a l~at lng the Cedar Vailey t r a c t s  as of 190& and e l so  Trzct  C 

as of 1923, pe t i t i one r s  r e l y  prinarily upon the testimoriy o f  t h e i r  wit- 

ness Karl Henze. Defendant has presented and r e l i e s  pr imari ly  upon t h e  

testimony of C, Harc E i l l e r  and a de'tailed e m h a t i o r .  rzport  preca~ed.  

by ~ L T ,  Both these expert witcesses a re  cmr,eteiit a p r a i s e r s .  

Defendant's apprziser  reached h i s  e s t i s t e  of the  1904 v d u e  of 

. these t r a c t s  a f t e r  e x a i n i n g  the  1ar.d and a f t e r  acquainting himself 

with  econmic cocditlons prevailing i n  and 2bont t h i s  a rea  a t  t.ha +.en 

by contacting then residents of the, 2 ~ 2 ~  e::&qining.cruise records of t5e  

t r z c t s  zzd adjacent arsas t o  ascertain t h e  s t m d  and cocdition of t h e  

t i ~ b e r ,  and checking records i n  Yakima and Kl ick i ta t  counties t o  ascer- 

t a i n  the consideration paid i n  timberland sales occurring within periods 

r e l a t i v e l y  near  the appraisal date, by contacthg comerc ia l  lmber ing  

conpn ies  t o  ascer ta in  the prtces pzid f o r  t i ~ b e r l a n d  purchased f o r  

&.ediate logging about tka t  dz.te and a fzer  t a lckg  into considoration 

climate, s o i l ,  locatior?, rr.&.cral valnes znd o t k r  e l m e n t s  t h a t  a t t ach  

to an5 s r e  e n t i t l e d  to  csnsideration as caxqscect parts  of t h e  lznd >&en 

d e t e x i ~ i n g  i ts f a i r  market vdue.  It k-as Kr. K i l l e r z s  opinion t'nzt no 

xzS:e'; ex i s t ed  f o r  these l a d s  ir! 190L; t ha t  t he  t X a e r  uas inac:eszible 

f o r  k - a t  of roads a36 tracsportation f a c i l i t i e s ;  that, %hero r-ters x-2es 

cf xore access ib le  and heav5er s - d r . 5 ~  b e t x e e ~  it m i  tfic r e z r s s t  



land itself, irhic:? h e  valued a'; a ~lcininal 34 p e r  acre. 

but made r.3 such chec!: i n t o  t h e  l o c i l  ~ ,cor .mic  con6it ions0 tie p laced  

set  out -b these panphlets is based upon s t a t i s t i c s  gathered i n  one 

.other i n s t a c e ,  thmughout t h e  e n t i r e  Stete  of ':.;'ashi;lgton, These give 

t he  o v e r d l  t7end.s and. gzneral  m a f ~ e t  p r ices  w i t h 3  t h e  named a r e a s  and 

through y e t  l a ~ z o r  a- as, but tnzt i n f o x a t i o n  f i ~ e d s  t o  be  c z r e f u l l y  

mercia l  l u n b e r  o?erations a r e  under cocsiderzition, The value of  the 

l a t t e r  docxment i s  materially discounted by the f a c t  t h a t  no sturnpage 

sass occurred i n  Y&L?ia county bef or? 1913 a d .  the. f i r s t  such s d e  i n  

K l i c k i t a t  county wzs m t  u n t i l  5 yeas hte~..,  T h s z  p u b l i c a t i o ~ s  do skox 



M r .  Iierze placed ar! overall  valce o f  $30.@O per acre  q m n  the 

Cedar Valley t r a c t s  a s  o f  Decenbe;. 21, i9Gk, bzsed, he t e s t i f i e s ,  upor, 

other t ranszc t iors  wherein s b i l a r  values k-ere accorded t'ne l and  and 

tinL1aer on i t - .  We have searc5ed the record i n  vain f o r  sulficie!lt  data  

concerning the transactions Ere h'ezze considered had com?rrable aspects 

and were indica t ive  0 f a 190& f z i r  market c a l u e  of the  Cedar Valley t r a c t s ,  

t o  enable us t o  consider t h e i r  comparative features o r  even, k i t h  any 

degree o f  sa t i s fac t ion ,  to  permit- ident i f icat ion of a l l  t n e  t ransact ions 

considered by hi.-. Eis evident unfzni l iar i ty  t ~ i t h  recorded. s a l e s  i n  

Yak-ha ar,d Kl ick i t a t  counties and the s t a t u s  of c c n e r c i a l  lumber oper- 

a t ions within t h e  counties on o r  a jout  tke a p r a i s a l  date could have been 

in a period not too rmotely p r i c r  o r  suSsquent  t o  the  appra isa l  dzto 1227 

be 5nsuYficient  i n  number t o  reflect t'ne narket v a ~ e  o f  t h e  t r a c t s  here 

imolved,  they unquestionzbly u o d d  affect  the pr ice a prospect i re  purchaser 

would consicier pq*g for  t h i s  lazd, aiid t h ~ z  merit exaainatiotl ar,d con- 

s idera t ion ,  Eight of the t r a c t s  under consideratior. sold bekeen 1F02 ar?d 

19l-h f o r  p r i c e s  ranging fro3 $3e225 t o  ~l2.50 per acre. Sorne 9,&h9 acres  

kimediately south of Ced8r Valle:~ and wii,hiii t t?~ sane to;:nshi? a s  soze of  

these t r z c t s  sold betxeen lB92 and 150k for an merzge $&,O8 per  acre, 

After t h e  ra72road reached C-oldendale ia tha t  area, the zverzge pr ice  p e r  



FA. d!72 
s i z e  f o r  =7-2j per  acre, 

That land ~ F t f i i n  this irsz did not kave z great value a t  t h i s  t i ~ e  

.. . 
ev~.cienced. n y  .the zaie in jyc.16 ox 2 , , s~!b  acTes ecnur. a  ills site =it t h e  

mouth of Kasty Creek on A h t a ~ z  Creek f c r  &03 per  zcre, md by t i e  f a c t  

t h a t  a resident  of the -calley refused. t o  purchase 329 acres o f  t h e  bes t  

thber lznd  i n  1902 fo r  S1,CO per  acre. 

We are mindful t ha t  i n  t 3 e  recent case of YakLza TrLSe v, United 

S ta t e s ,  Docket NO. 162s t h e  p r ~ s ~ n t  p e t l t i o ~ e r s  racovered $3,00 per  acre 

fo r  t h e  Wentashqa Fishery tr.zct 02 23,000 acres 2s its f a l r  nar%et t a l u e  

on January 8, 189b. A s  om- F ix5 i r .g~  of F ~ c t  i n  %at docket will disclose,  

t h a t  tract uas a sol id  mit on the k;ent.zsk?z~ r i ~ e r ,  50 miles above t h e  



lands d o n g  t h e  r i v e r  withiin t n e  t r a c t g  ar.6 valuable salmon fishL?g rights 

were one component elenent of  value, 

I.iiile a prospective p u r c h a s ~ r  uo-dci have r e a i i z d  t h e  s c j j e c t  lands 

had a l i c i t e d  grazhg viLue an2 were proving a g r i ~ r ? l t - ~ a l l y  u ~ s a t h -  

factory,  he ~ o u l d .  have a l s o  rea l ized  t inat  a p o t e n t i a l  f u tu r e  market existec! 

f o r  t h e  timber b u t  t h a t  i t s  f d t i o n  awaited t h e  harves t ing  o f  more ac- 

cess ib le  and heavier  timber stands between t he  a r ez s  then being c u t  and 

Cedar Valley; t h a t  while t h e  t r z c t s  xere  cc3pactly encugh s i t u a t e d  t o  be 

logged a s  a u n i t  they Irere not i n  f a c t  a s o l i d  block ar.d t h e  cos t  o f  

1ogglIng t h e  timber would be increas.ed due t o  t h e  neces s i t y  of const ruct ing 

more than ti?e usua l  n i l e s  of access a& feeder roads and pos s ib l e  bridges.  

T;I.*g in%o czr.s;"erztior? a l l  t he  e l s e n f a  cf 8 2 7 ~  2"s %he e~jrle 'nce ef 

record i n  t h i s  case, ue thi1-3 t h a t  on Decexber 21, 1 9 0 ~ ,  t h s  Cedar Valley 

t r z c t s  had a fsir markek value of n ~ t  more t F i  $2.50 p e r  acre. 

11. Trzc t  C, 17,66920 acres 

Since t h e  Indian t i t l e  t o  L25.32 acres  wi th in  T r a c t  C .has =ever been 

extingcisfied, t h e  defendznt is  nct  Liable to  p e t i t i o n e r s  f o r  a t zk ikz  cf  

more than  27,669.10 ac res  within t h i s  t r z c t ,  (see Def. Ecs. 51 -i;hrough 

56 f o r  exzc t  l o c a t  ion),  

The rm.ain2er of Tract  C i s  v i r g i n  ti.z5erlnnd9 Lying high ur, in t h e  

Cascade Fountai,n,s, mtouched i n  1923 by ra i l reads ,  county roads o r  high- 

uags, tele?kone and telegra?h l i ~ z s  o r  o t ? s r  e l a e n t s  c smon  t o  civ;,li- 

zation. There  is no evidence that n*erzls, rcild lL'e, scerLc '~ i ews  o r  



1923 pzrt oi" ii w2s j-e3tir.g et from 2 3  t o  5; Ber acre f o r  use  z s  sm.rier 

grazing land i n  c3zjanctlcn with z d j o i n i n g  acreages, and as a po r t i on  o f  

a much larger t r a c t  a p n r ~  c f  t h i s  land w2.s fi...dL:r cisaoseci or" by t h e  

pa ten tee  f o r  $2,00 per acr2 i n  19L2. Ey t5e u s a t i s f a c t o r y  method of 

c c n p u t i n ~  t h e  va lue  of t h e  t o t a l  board f e e t  o f  t i ~ b e r  q o n  it =c? o the r  

lznd,  assig?ing a SO$ pe r  ac re  \ d u e  t o  t h e  e n t i r e  acreage, and di-&iing 

t he  n e t  r e su l t s ,  M r ,  Eenze valu2d this z t  $6,W p e r  ac r e  as thbe r l and .  

Ere PiiTler assessed i t s  v d u e  a t  $1.00 p e r  acre z s  grazing land, 

We are  s a t i s f i ed  t h a t  th3  bsst use t o  xkich t h i s  land nay be pu t  

i s  s h o r t - t e n  grazicg land. We thillk t h a t  a prospective purchaser i n  

1923 m u l d  have considered t h a t  S?e  thb3 s30rt3 rough and unev&Lg d i s -  
c 
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streams o r  roa&-qs, contribut-ec! but  l i t t , l c  t o  t he  value  o f  t h e  land,  Ye 

are mindful  o f  t h e  s a l e  in 1928 axc shortLy t he r ea f t e r  o f  some o f  t'nis 

k n d  f o r  from SOQ t o  $2.50 per  scre but  t i e  s a l e s  were n o t  c o c s c ~ ~ i a t e d ,  

and t h e i r  u l t i ~ a t e  disposi t ion i n  19L2 f o r  $2,00 p e r  ac re  i s  sub j ec t  t o  

discount  Sy reason of t he  lznds 'cszing inclclCed v l t h  z much l a r g e r  t r a c t  

s m 7 o r t i c g  zi cocsiderable t i ~ b e r  stand. - 

A ca? l ta l i zz t io r ,  ~ r "  the  h ighes t  r e z t f i s  produced would i nd i ca t e  2 

value of  s l i g h t l y  l e s s  t52n S L G ~  per  acre; 1% F 23 699 

%ha va lua t i on  f o ~  tp rp t ion  puryoses uzs $1.00 per  a x e ;  nezrby lads, c i o s e r  



JUST CCPiP2XSATION 

There r c ~ a i n s  the question of whether p e t i t i o ~ e r s  may ~ECOT-er an 

increxent a s  a par t  of j u s t  compensaticn, It f s establ isked tns% a l l  

of the land here involved uas or ig ina l ly  included x i t h i n  the  bounckries 

of the  reservat ion ar=a which w a s  retained by pe t i t i oze r s  i n  their t r e a t y  

of cession on Jme 9, 185S9 1 2  Stat .  951, Su5seque~tly these lm<s ware 

czit3ed.  fro^ the  resert-aticn area by ermneous scrveys con5ucted by t h e  

defendiant. In te res ts  acbrerse to  pet i t ioners '  t i t l e  were recognized under 

have never been conpensated. Such a tzking c lear ly  e n t i t l e s  the  peti-  

t ioners  t o  j u s t  cmpensztioc. Creek .>!ation vs, United States ,  302 U, S, 

The eq.lii~-zeat of jus t  c o ~ ~ e s s a t i c n  may be determined by taking t h e  

value a t  the date of takirq plxs  an insrment  arrived a t  by t h ~ :  d.lok-2ixz 

of E r e a s o ~ a b l e  ra te  of ir;terast. c s q u t e d  upon t;ht vslue frox such date,  

Such reasonable rates  of interest ,  aFe a l so  e s t~b i i sked .  by prece&nt, 

klcea E z ~ d  of Tillazooks, e t  a l e ,  v. GrLted Stakes, 103 C, C l s .  b?h. P e t i -  
i i s  , , c .rn  . 

t i o ~ e r s  nzy rec3rer -$+&&%W as t h e  f a i r  i ; .~ rke i  -clue o f  t h ~  C 2 < 2 r  V z l q  . 
.G 
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