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BEFORE THE INDIAN CLAIMS COMMISSIOR
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is YAXKIWA TRIBE OF INDIANS,
Petitioners,

Docket No. L7

THE URITED STATES OF AMERICA,

Defendant.
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AMERDED AND SUPPIZMERTAL FINDIKGS CF FACT

Upon the evidence received in this Docket since the Amended Find-

ings of Fact and Interlocutory Order of this Commission were entered

~

Fact Ho

.

on November &, 1953, the Commission finds that iis Finding o

iy

28 should be and is hereby superseded and made to read as hereinafter
gnpea_3° that its Flnalns of rgct No. 19 should be and is hereby super-
seued by our Findings hereinzfter made insofar as it sets out or refers
to the actual acreage contained within any part of Tract C, said Find-
ing of Fact Yo. 19 to remain in full force in all other respecté.
The Commission 2lso mekes additionazl Findings of Fact which are supple-
rentel to its Findings Nos. 1 to 28, as amended:

28. After passage of the Act of December 21, 1504, 33 Stat. 595,
previcusly referred to and ore the Fecore Survey officielly marked
the wéstern boundary of the Yekizma reservaticn 2long the summitiofl

ihe Cascade Mountains, the lorthern Pacific Railwzy Company filed min-

eral indegnity ssleciion claims to 3L5.4L acres of land in Section 9,



Township 11 NSrth, Range 12 East, belonging to petitiocners and lying
in the arez between the summit of the Cascade Mountains and Spencer's
Peint (Gosi Butte). The Company released said claims on March 25,
1941, znd on Mzy 21, 1942, the selections were formally cancelled of
record by the General lLand Office. No patents were ever issued, and
said tracts remain unoccupied reserved land within the boundaries of
the Yakima Indian Reservation. (Def. Exs. 58,59) There being no

showing that possession is withheld from petitioners or that Indian

title has been extinguished, petitiomers are not entitled to recover-

from defendant for a wrongful taking of these lands.

29, The scuth fork-of thtanum Creek rises in the northern part
of Section 18 in Township 11 Korth, Range 1li East of the Willamette
Meridian and flows thence north into Section 7 and froo there north-
east and east through Sections 8, 5,4 and 3 to its junction vith Re-
servation Creek in Section 2. Said stream is one link wide at the
section line between Sections 18 and 7, fifteen links wide at the
boundaries between Sectlons 7 and 8, and 8 and 5, and eighteen llan
wide at the section line between Sections 5 2nd 4. In Section L, ap-
proximately three miles from its source, it receives 2 tributary
siream rising in Secilon 5, which is one link wide at the line be-
tween Sections 5 and A,and less thenmerilein length. This latter

ributary rices at 2 spring near a o'xvt called Vess’e Corral.

by

(Def. Exs. 50 to 56, incliusive, 2 and 4).

The use of townsnhip plats which are based upen the origirnsl

notes of officizl surveys filed in t-e office of the United States
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Surveyor (eneral, andé which bear not

v

tions of acceptance and approv-
al by that official, is more accurate than the use of maps prepared
by the Geological Survey, Department of the Interior, prior to an ac-
tual survey of the area mapped, both as to acreage computations and
topographic representations. Planimeter readings of photostatic cop-
ies of such maps with ccmpensating allowance for shrinkage in photo-
stating are accepted as good surveying practices, and such acreage
measurements are considered within one-tenth of one degree accurate.
(Trans. p. 124~147).

30. According to actual susveys, supplemented where necessary

by planimeter readings from township plats which are based upon
wetes of cfficizl governmental surveys, particularly whe;e
reservation boundaries transverse section lines, the acreage be-
tween the south fork of Ahtanum Creek and Reservation Creek, east of
the line suggested by E. C. Barnard in 1900 as the true boundary of
the Yakima Indian Reservation on the north, is 2,930.77 acres; that
part of the reservaticn lying south of the crest of the divide ex-
tending by way of Darling Mountain ffom Reservetion Creek westward
around the head of the Klickitat River to Spencer's Point, and north
of the Campbell-Germond-long survey line which runs between Reserve~
tion Creek and Spencer’s Point, contains 15,163.65 acres. There is
& total of 18,0%94.42 acres within the area designatedlas Tract C, as
so boundad. Of this acreage L25.32 acres have never been patented.
(¥iller, Trans. po.L, 12; Shadduck Trams. p. 143) Petitiorers are en-
titled to recover for the wrongful iaking by the defendant of
17,669.10 acres within Tract C.



CEDAR VALIEY TRACTS:

31(a). The Cascade Mountains extend north and south aleng the
western end of Yakima County. 4 range running eastward along the
Yakima-Klickitat county line is known as the Simcoe Mountain Range.
The Yakima Indian Reservation lies between the swmmit of the Cas-
cade Mountains on the west and the Yakima River on the east, a2 dis-
tance of approximately 80 miles, The western portion is mountain-
ous timberland, and the eastern pertion lower rolling agricultural
lends. The southern boundary line runs southeast from Mount Adams
to a depth of three miles into Klickitat County, and then turns
eastward., The 27,647.71 acres known as the Cedar Valley Tracts
are locatea within a t'.»:en;cy—fn" e squ

3 -l & cdlie o de -n-
rea in the southwsst core-

[

ner of this reservation within Tasnships €,7,8,and 9, Ranges 12, 13,
14 and 15. Approximately 15,3CC acres of such traéts form an 21~
most solid block in Klickitat County. Those within Yaki_'né. County
are more scattered, but all tracts lie in the mountainous area be-
tween the Simcoe Ridge on the south and the Toppenish Ridge on the
norih. and all are sufficiently compact to be considersd a logging
unit for mass operation.

The Cedar Velley Tracts are some 12 miles south and distinct-
1y separated from Tract C, which lies about the headwaters of the
Klickitat River znd between the scuth forkx of Ahtanum Creek and
Reservation Fork, 2long the northern edze of the reservaticn.
Cedar Valley is separated from the Goldendale Plzteazu by the
Simcoe Ridge and frem the level areaz cbout Glemwcod by the Klick—

itat River.,
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(b) The Yakima Indien Reservation is within the timbered area
nown as the Inland Empire, and Cesdar Valley is covered with a stend
of merchantable timber of which 80 to £5% is Ponderocsa pine and the
balence is Douglas fir, larch, spruce and like species.

32. This secticn of Washington irmediately east of the Cascade
MYountains did not come within the influence of the white man's civil-
ization until after the Yzkima cession of 1855, and the establishment
of Fort Simcoe within the boundaries of the newly created Yakima Re-
servation. Settlers were quickly attracted to the level and rolling’
valley land z2long the Yakima River., The fertile soil and early in-

roduciion of irrigation i - at

rea led tn i‘ts rﬂnfbd de.wra7 Anmo vt
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and settlement before interest developed in the rugged_lands Iizmes-
Cately east of the Cascazde Range, which until passagé of the Act of
Decerber 21,1904, were treated as part of the public domain. The
irst settlemert within Yakima County occurred in Moxie Valley dur-
ing 1860, five years before the County was organized by the Washing-
ton Territérial governmert, four years before Klickitat County was
organized, By 1870 there were 432 perscns residing within Yekima
and Kittites Counties. Yakimz County'!'s populztion reached 13,452 by
1900, 41,709 by 1910 and 77,402 by 1930. Yzkima City had 14,802 res-
idents in 1910 and 22,301 by 1$3C. Klickitat County ;ettled more
slowly. The first setilezent was méde in 185% rear Goldendale. By

404 +5 - » o - S PR I | ———
1872 the census was between 500 and 6C0 souls. If reacked over
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33. The forests of our country were cnsidered a liability by
the early pidneers who were usually interested in cleering the lzn
for agricultural use. However, as the available supply of timber a-
bout thesettlements became limited, there developed a recognition
of timber velues apart from the land, and speculative investment buy-
ing began to exceed purchases for irmediate logging operations. In-
terest shifted from the New England states to the forests about the
reat lakes and then to the south where the bulk of the marketed lumber
was produced from 1890 to zbout 1920. Active investment or speculative
interest developed in the rorthwestern forests around 1890 although the
coastal regions produced lumber for Eurcpe and the duiotal trade much
earlier. Not only did the trees grow down to the water's edge, but the
skidding of logs down the wastern slopes of the Cascades was compara-
tively easy, and the stand was re_arkabl" heavy, the evergzreen forests
ranging between 25,000 to 50,000 board feet per acre. (Def. Ex. 49,‘

Pp. 53-58)

Commercial lusbzsring cormsnced much lzter within the reglon east
of the Cascades, both beczuse ths timber wazs not so readily accessible
and because the stard wes much lighter. However some of the best pine
stands within the state of Washington are found within Yakima and Klick-
itat Counties. Roughly one-irird of Yazkima County is timberiand, of
which 447,000 acres are within the Yekima Indian Reservation, and Klick-
itat Courty has 539,000 acres in timber. The stand within Cedar Valley
is much lighter than is norzzl for thel vicinitr, due to a defclia-

tion motlh or pine

g’
[
ot
¢t
[{1]
ty
(a0}
s
f\l
+
s3]
cr
¢t
8]
(9]
"
[
3
[ 4
(82
N

3 whidich killed ar p"‘r‘fu‘n*:'?v



Npiie

3,000 board feei of Ponderosa pine to the acre, and desiroyed cther treses

in corresponding nuzmber. Ir
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tard approximated 13,000 board
feet per acre of Ponderosa pinz and 3,000 board feet per acre of oth-
er mixed species. (Herion, Tens. -9, Henze, Trans. 24-27)

34. Iambering operations within Yakima and Klickitat Counties
developed slowly. Only 23 squere miles within the whole of Klickitat
County was logzed by 1800, There were no large operations until the
Western Pine Iumber Company (which was acquired in 1922 by the J.
Neils Lumber Company) built the Klickitat Mills at Klickitat (later
Lyle) on the lower Klickiiat River in 1909. (Def. Ex. 49, p. 34). Un-
til as late as 1926 211 tlmberland szles in the County were confin-
ed to ithe scuthsrn slope of the Simcoe Range ard the.areas along the
eastern slopes of the Cascades which were readily accessible to the
mills at Iyle and White Saimon (Def. Ex. 49,pp. 32-%4, 59-60; Trans.
m. 173-5, 188, 201-5).

Lumbering activities progressed even more slowly within Yakima
County. According to Buell's "Forest Statistics of Yekima County,"
sawmills and other wood-using plants were vet few in 1934 and were
confined almost entirely to the City of Yakima. Wood operations were
even less important. Most of the lumber then being produced within
the County was from imported lcgs (Trans. p. 29). The first commer-
cizl operation was by the Cascade Lumber Cempany which began pur-
chases in 1308, and was the oniy considerable purchaser of timber~

land prior to 1918

35(z). The topogrerhy of Cedar Valisy consists of high round-



feet with occasional peaks of 5,000 feet and the valleys occasionally
drop below 3,000 feet., It is drained by the Klidcitat River and its
branches. The strezrs are rapid and small, With the exception of
the Columbia River which bounds Klickitat County on the south and is
from 30 to 35 miles south of the Yakimaz Reservation, none of the
streams in Yakima or Klickitat Counties is navigable, nor may they

be used for “driving" logs (Def. Ex 49,pp. 18-21; Trans.pp. 191-2).
There is a plateau about the town of Iuces, the surface of which is
cut by small streams, OSnow lies upon the ground more than half the
year (Trans. p. 184).

(b) The soil is classified by the Soil Conservation Service as
Class 6, 7, and 8; that ié, ranging frox soil suita;ble for grazing
and forestry to thau suitable only for wild life, recreational or
watershed purposes. Precipiiation is light; the gz"otw;in.g season lasts
about three months, with frosts until mid-June. The forage is chief-
1y pine grass which has lititle nutritional value; bunch grass with
scattered patches of peavine along the watercourses; weeds and sun-
flowers. Catile and sheep are grazed between June 1si arnd Septem-
ber 3Cth, but must be winterfed or refoved during the winter season.
The soil is heavily impregnated with pine resin ard will not pro-
duce for the first ssven years after being clearsd.. (Def. Exs. L9,
™. 23, 35-43, 60, 646~7; Trans.p. 66, $1-2, 171).

(c). Cedar Vzlley has no minerzl deposits and there is rno evi-
dence of any scenic, wild life or recreational values to affect its
fair market value azs of Decexber 21, i?C‘z’,-,-.

36(a) Cedar Valley was first settled b 2 sroup of Barntists who

arrived zbout 1884, They established the town of Lucas. A few years
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z2ted at 100 in 1902. Fopulation
was most dense between then and 19C5, but had dwindled by 50% befere
1210, and when the patented lands were accuired by the Vernon Parrish
Lumber Company in 1925-6 there were only a few settlers living within
the entire valley.

- 37(a). In 1904 there were a few short, interlacing dirt roads
within Cedar Valley but the scls means of ingress or egress was over
the old dirt military road to Fort Simcoe which had been constructed
in 1855-1258, to service Fort Simcoe, aznd 21l supplies moving in Tak-

ne

imz County passed over it until 188L. Tris road, extending from
Dalles on the Columber Miver rortheast through Goldendzle, over the
Simcoe Range and through Cedar Valley eventually reached Yakima. It
was unimproved until 1G09.

The military road also serviéed northern Klickitat County but

heavy snows in the Simcoe range blocked passage during the winter

3]

season and shortly aftsr its construction it was supplemented in
Yakima Couniy by 2 second dirt road which passsd around the eastsrn

end of the Simcoe renze

The residents of Cedar Valley found that 2,000 to 3,500 pounds
was a good loed for &z four-horse tsam upon these roads. It wes a
four day trip to Wnites Swan, six days to Yakima city, three dzys cver

the Simecoe Ridge to Holdendale, 13 miles scuth of the Reservaticon lin

b £+ Sar Flos S = . N - N ] oONG -
and from five to six days haul to The Dalles where unilil 190G =211
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bia River to or from *he coast.
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(5) In 1904 there were no railroads within Cedar Valley. The
Northern Pacific Railway Compzny had constructed a tract in 1884 from

The Dalles through the extreme eastern end of the Yakima Indian Reserva-

.

tion to Toppenish, and Yakimaz, which was the first link between this
general area and the Pacific coast. This tract was later extoended north-
west across the Cascade Fountains to Seattle, passing several miles north-
east of Tract C. A tract of the Columbia River and Northern Railroad
Company was built in 1903, from ILyle on the Columbia River to Golden-
dale, terminating 13 miles south of the Yekima Reservation and Ceder
Valley. In 1909 this line was conneﬂted v1th a line extending to the
'~Pacific coast.

Only the constirusticzn of the Tvewgreen Aignwey along the south
bank of the Columbia River to Maryhill and thence northward to Golden-
dale, Yakima, Spokane and Seazttle, in t1° early 1930's has rgterlally
improved transportation in this area since 1909 (Def. Ex. 4%,pp. 25-43;
Trans.pp. 181-4; Pet. Ex. §1 (37)).

38. Telephone and telegraph lines followed the Northern Pacific
Railway along the eastzrn end of the Yakima Reservation and up the
valley of the Yakimz River. MNeither service was availsble within
Cedar Valley in 1904 (Pet. Ex. 52, p.44). ‘

39. Earlj\r settlers in Cedar Velley zttempted to clear and culii-
vate the land, and remeins of their irrigation proﬁgcts are yet visible
Their efforts were unsuccessful cdue tb poor soil, a2 short growing sea-
son and severe winters. Only a2 few head of livesitock were raised for
want of winter fecd. Seven sz =ills were built et varicus points with-

-
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ever in operation at one time, and practically all the lumber was

used locally, However, the settlers were

)

ttracted by the timber
and streams, and did explore the possibility of commercial lumber-
ing. They tell of four day hauls to The Dalles where they received
$12.50 per thousand for A No. 1 clear pine which sold at the mill
in Cedar Valley for $2.50 per thousand; of four day trips to White
Swan vith a four-horse team hauling 3,500 board feet, and after 1910
sore logs were taken to the mills at Glermwood. (Trans. 183). While
prevailing prices for Ponderosa pine from 1900 to 1910 ranged from
¥3,00 to 212,00 per thonsand e wherv, lumber was traded by Cedar
Valley residents for anything available which their.families could
use (Trans. p. 85). )
These settlers acquired their land under the general land laws
applicable to the public domzin. Entries upon 78 tracts in Cedar
Valley were made under the Timber and Stone Act of 1878, 20 Stat.
89, and there were 100 entries under the Homestead Act of May 20,
1e62, 12 Stat. 392, and amendmenis. Under these zcts minimum prices
varied from $1.25 to %2.50 per acre for cash entries, or neglig gible
filing fees upon showing of five years'! residence and other qualifi-
cations, 21l for tracts of not to exceed 160 acres per person. The
record does not disclese the exact cost to the settlers of the pat-
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ented lands. Cne tract was gaten
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der the Act of February 22, 182%, 25 Stat. 176.(Pst. Br. 19; Trans.
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resumably residsnis of the vicinity, and for pri ranging Ireo
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$3.125 to 312.50 per acre for cight of the tracts, which amounted
to no more than replacement cest of the improvements upon them.
(Trans. p.66). Two of the sales conveyed tracts with sawmills upon
them and the mills passed with the land. One settler, Ben Knox,
stated when leaving the Valley in 1902 he could have acguired 320
acres of the finest timberlard there for $1.00 per acre, but decid-
ed against the investzent. (Def. Ex. 47, p. 65).

(b) The Vernon Parrish Lumber Company accuired the patented
tracts as an investment, the bulk of the purchzses being made in
1925 and 1625. Although the deeds recite a consideration of $1.00
per acre, the prices varied acgérding to the improvezents upcn each
tract, and the consideratiocn was never more than equzal to the value
‘of the improvezents (Trans.pp. 90-157). \

This purchaser made no atiempt to log the land and during 1946
all tracts were sold by the liquidator of that company to the J.
Neils Lumber Company which had préviously acquired stumpage on the
intermingled tribal lands. Having spent "hundreds of thousands® of
dollars constructing access highways to Guler, across Klickitat Can-

yon, and fesder roads throughout the arzz, logzing operai ons were

:’;ﬂ

commenced by the J. Heils Lumber Company in 1952. ey are moving
the logs to Guler by Dgisel—powered trucks and from there by rz2il to
their mills at Klickitat.

Li(a). Tne neares: £ract of land to Czder Valley or Tract C to
exchange hands about December 21, 1904, was 2,546.2 acres surrounding
a mill at the mouth of Nasty Creelc on the Ahteznum Cresk, vhich sold
for £1.C0 per zcre on lovember 25, 1506. During 1917 land rorth of

(OPaL—

Tract C., with a lower elevation, sold at 32.00 per acre (Feans.pn.l51-3).
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(b) 4 study of over 300 sales by individuals of timberland in

Klickitat County, in Township 6, Ranges 12 and 13, was made by defend-

V-4

-

ant's exgert witness C. Marc Miller, who testified that the first szle
in this township occurred in 1892. Between then and 1904, 9,449 acres

exchanged hands

[

t an average price of 3L.08. Following constiructicn
of the railroad to Goldendale, and befween 1G04 and 1909, inclusive,
19,942 acres were sold for an average price of $56.37 per acre. After
a railroad line was constructed along the north bank of the Columbia
River in 1909 and provided passage to the coast by rail, and betweer
then and 1916, inclusive, 11,113 acres wesre sold at an average price
of $9.0L per acre. The average considsration increased to $15.39 ﬁer
‘acre, during the period from 1917-1924, inclusive.

Er, ¥iller considered these larnds were comparable in guality

i
- - ~

(20

to the Cedar Valley tracts, and as close to that area as possible,

«

although they wers mors readily accessible to 2 railrced and at a
lower altitude and hence easier to log. ¥hile most of these sales
weré in tracts of less than 4,000 acres, they included several re-
sales of considerazble arsas. Twentry-eight thousand acres were ac-
cuired by the Klickitet White Fine Com,gnj between 1902 and 1919 and
sold {o the Eastern and Vestern Pine Company during 1919; and be-
tween 1505 ard 1520 the Hershey ILumber Company acquired some 4,000
zcres which it sold in 1920 to the Eastern and Western Pine Company
(Trans. 22-5; T“aﬂs.-lh Def. Zxz. LG, p. 5%-50).

(¢) 1In a letter zddressed to ir. ¥Miller on August 11, 1953,
‘r. H. C. Kolmes, President of J. Keils Iucher Company 2nd formerly
he Western Pine Lumber Company, wrots that prior fto 1933 the

-~ >

é confined all its purchases of timberland to land
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Valley, in Townships 4 and 5, Ranges 12 and 13, within what he termed
was "a reasonable distance from our mill at Klickitat, Washington." He
seid:

Ve were not interested at 211 in timber lands located in the

(Yakima) Reservation or in trat vicinity, and would have no

idea as to ths value of these lands at the time we were buy-

ing timber for the Klickitat ¥ill. In fact, I do not believe

the lands had any value at that time as there were simply no

purchasers, '

As I told you over the phone, we were paying about $15.00 per

acre for lands which contained a good stand of timber, and

this price did not seem to vary to anv great extent until ong

after the J. Keils Lumber Cowpany acguired our properties.

(1922). ILater on the Neils Cempany started to acguire timber

further Horth, and the land in Townships 7 and 8 started to

have a value in spite of its isolated location.

Kr. Holmes continued his remarks concerning timberlands and their
value, commenting that $15.00 per acre was not 2 high price to pay for
land within a reasonable distance of 2 mill in 1909 to 1922; that he
had no idea what price a purchaser would have paid for isolated land .
such as the reservation area between 1884 and 1913; that he believed
its value was solely as an investment for a purchaser willing to buy a
considerable acreaze in a more or less solid block, pay annuel taxes and
held it for a future profit. Ee said therse was good demand for Ponder-
osa pine lumber in 1909; that timber prices in Klickitat and Yakima
counties did rot secez to show any marked improvement until after 1935.

Tnat lands and timber upon them were recognized as having separ-
ate worth is evident from the Act of December 21, 1904, which direct-
ed the sale of itimber upon some of the Tekima Rezervation; however, no
stunpage sales were mede in this particwlar area until 1913,

.. o3 + —— 3 -~ - - - o N Talegwa .
(d) The first commercial lumber operation wilthin Yakimz County

was bezun by the Czscede Lumber Cempany during 18C8 (Trans. P.225),
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it having axquired 3,180 acres of timberland in 1507 for £7.34

cre per
acre on an average, 41t purchased 11,215 acres cduring 1908 at an

average o
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These lands lay within the drzinzge
of the Yakima and Kittitas rivers, and were some 50 miles ezst of
the Cedar Valley and Trect C areas, near the Northern Pacific Rail-
way Line and the settled arsz zlong the valleys of the Yakima River
ard its drainage (Henze, Trans. ;. 57).

[1(a) Ko stumpage sazles occurred within Klickitat or Yakima
Counties prior to 1913. However, stimpage on the Yakima Reserva-
tion, including lands about the Cedar Valley tracts, was apprais-
‘ed by the zporaisal Cbmmiésion of the Yakima Indian Reservation
during 1910. Tre values fixed by this Ccmmission ranced frem 50¢
to $2.25 per thousand board feet for boih the Porderosa pine and
other species, dependinrg upon the stand and quality of the timber.
In his publicztion "Indian Forest and Range,"lr. J. P, Kinney, vho
was then the Assistant Forester in the Indian Forestry Division,
Department of the Interior, said he was present on the Yakima
Reservation that year, and had been instrumental in delaying =
proposed sale of timber upon the reservetion lands beczuse he felt
it wes then impossible for the Indian to realize more than $2.00
per thousand board feel for Fonderosa pine and possibly 50¢ per
thousand board feet for ciher species (Pet. Exs. 8L4,%L; Def. Ex. 48).
His valuation has sucstartiation in the Commissioner of Indian

- -l -~ S o
ces a2 lump vzluvaticn of 32.C0



(b) Between 1913 and 1918, inclusive, the Cascade Lumber Com-
pany purchased 241,553 board fest of sturpage for an average of $1.13
per thousand, located upon land irmedistely adjacent to the line of

the Northern Pzcific Rzilway Company between Yakims and Seattile. Nr

Miller's investisation into this purchese disclosed that the area in-
volved was grazing lard with stringers of timber running zlong the

water streams (Trans. p. 96). The Company later attempted to establish
a2 1913 valuation of #2.CO per acre upon its standing timber in Kittitas
and Yakima counties, and in a letter addressed to the Commissioner of In-
ternal Revenue on August 19, 1920, the President of that company, ¥r. R.

E. Slaughter, wrote on behalf of it:

W P cim e cethhneid it e Sl - - Tt ~l
e lneawer st Y ST veeid uuuu wo ave O U.L ViiT L dllco v

stands of Western Firne tizber there is eanywhere in the Inland
Empire or in the entire West. All cruisers who have worked
in our tirber have pronounced it to be egual if not superior
to any other Western Pine in which they had ever worked, as
1o quelity, size and length of bedy.

The location of our timber is of course exceptionally favor-
able as it is adjacent to the Kittilas 2nd Yekime valleys
which constitute one of the richest azrieulturszl districts
in America and which assures a very large local market at
all times. Acccrdingly we feel jusiified in claiming from

& comparative standpoint that our tiber should be valued
at as much if not rorsz than any otker body of Vestern Pine.

¥r. David T. Mason, senior pertner of the firm of Fason, Bruce

and Girard of Portland, Oregon, then Cihief of the Timber Section of
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ue, and responsible for the ssessment, fix-
ed the value of this timber a3 of 1513 zt 31.75 ver thousand board fzet.
This stand wazs a part of the tirber of the Cascade Lumber Company locat-

ed about 50 miles rnortheast of Cedar Velley and rezdily accessitle to

& railroad (Def. Ix. 60; Pet. Ex. €3; Trans. p. 57.).

\
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43. As logging Manmager for the J. Neils Lumber Company who are
now logging this area, Mr. George Allen Herion prepared an Ouiline of
Procedure for that company in 1946. With the mechanical and moloriz-
ed facilities then available, Mr. Herion's estimate 2llows slightly
more than 28% of the titber veluation for cost of production of lumber,
including therein, however, 12% for profit and risk, and reciting that
to log the resgion miles of railroad track and logging roads would need
be built, and a bridge constructed across the Klickitat River. (Pet
Ex. 79). Production expense of the Cascade Lumber Company between

1510 and 1916 reduced their average selling price of $14.605 to a net

of $2.0341 per thousand board feet of lumber (Def. Ex. 60).

4y The welghbed averasze aunuai prices for sluwopage per Lhvus-
and board feet within the Inland Empire are reported in Henry B. Steeris
"Stumpage Prices of Privately Owned Timber in the United States" as fol-

lows: (Pet. Ex. 88, p. 94)

Date Ponderosa Pine QOther Salzs
1900 e v v v . . $ 1.00 . e e e e $ .08
104 “ et o o s e v e e o o e 39
1505 e e v o o o 1.12 “ e e o o s .36
15910 e s o s o s .75 e s e o o o 1.43
1920 c e o o u 3.05 “ e e o o o 2.53
1921 . . . . . 1.71 « e e s e e 2.38
1622 e o o o o ® 2.31 « e e e e s 2.15
1923 e v e e e 2.46 e e e e e e 2.30

The preveiling lumber prices per thousand board feet within the
tate of Washington during the same period ere listsd in EHenry B.
Steer's "Lurber Producticn in the United States® as follows: (D=f. Ex

LS, p. 57)

By



Ponderosa Douglas . Western
Date Pine Fir Spruce Cedar Hemlock Iarch ine
190L § 9.56  $ 9.6 $ 9.79 $ 9.87 $ 9.0 & 9.23 %
1906 12,71 4.3, 14,61 18,66  12.23  11.81 12.38
1910 12.5 12.95 1L 16.66 12.25 11.81 10.35
1920 37.34L 34.94 37.70 36.65 27.90 28.01 22,40
1921 20.53 17.98 20.12 42.27 .41 12,51 12.96

tl922 22,92 18.22  22.19  30.26 18.22 13.86  1L.1h

1923 29.39 27.25 26,22 5,..18 256.00 20,18 20.39

45, Two valuation experts zppearing before the Commission differed
materially in their conclusions 6f value, both as to the Cedar Valley
and Tract C lands, Mr, Rarl D, Henze, testifring for pstitioners, was &
mexber of the firm of Mason, Bruce and Gerard, referred to in our Finding
No., 42, He did not consider himself especially qualified to eppraise gras-
ing land, but thought the Cedar Valléy tracts did have a definite value i
1904 for grazing purpoces and ty drawing upon "valuations and transactions
as of the time when similar lands were involved and similar values™ were
found, he testified this land on December 21, 1504, was worth $30.C0 per
acre, which he sald represented:

$ 2.00 per acre for the land

24,05 per acre for Ponderosa pine, or $1.85 per thousand

for a stand of 13,000 board feet per acre

3.00 per acre for an estimated 3,000 board feet of mixed timber
He considered the timber rezdily acccssibl;, the area exccllent logging
ground and that there was a definite market for the land in 1904 as the
Lake States werebeing cut out and the pineries in the south were reaching
their peak of production. (Trans. 13-24).

Fr. Henze's familizrity with Yakime County lands dated fream 1948, Ha

had inspected this land, and his firm has annually checked the timbher
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accounts of J, Neils ILurber Company since that company azccuired the
Cedar Valley tracis in 19446. He had not checked county records to

ascertain what land transfers had occurred within Yskima or Klickitatl
Counties on or zbout the appraisal dates or the considerations peaid,

or whether commercial lumbering was being carried on within Yakima
County in 1904. It is not clezr from the record what land transfers
were used by him for comparison purposes (Irans. p. 49). Upon cross-
examination he referred to 2 valuation by the Bursau of Internal Rev-
eme of $1.75 per thousand placed upon tizber 90% pine and 108 fir be-
longirg to the Czscade Iumber Company, which he considered more acces—
-sible but no mors desirable than the Cedar Valley tracts, but he did

not know wﬁen tnat company had acouirea the Timber or the conslderation
paid. Reference was made to a 900,000 acre purchase on the Pacific
coast in 1900 by the Weyerhaeuser Lumber Company for $6.00 per acre,
where Douglas fir ran over 30,000 board feet per acre (Trans.rp. 213-4),
and to a Gilchrist purchase of zan indefini«.e- acrezze some 200 miles away
where Ponderosa pine ran 14,000 board feet to the acre, and to timber cn
the Klamath Indian Reservation some 300.miles away, as comparable timber
transactions. The comparability of these lamds is not in evidence, and
this Commission leooked wit disfavor upon evidence touching the Gil-

christ and Klameih lands due to their great distance from the lands her

S

involved, yet the record cle".rl.y suggests they were givsn wsight by IMr

Henze in his evaluztion of tre instant lends (Trans. 45-53, 57-¢61).
(b) Fr, Miller, defendant's experi witness, made 2 most extensive

investigation of the setilement znd eccncmic develonment of Yakimz znd

Kiickitat countiss. D2fandani’s Exhibit lio. 4G has been of meterial
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benefit to this Commission and was rezdily cited by both defendant
and petitioners in their respective briefs, although widely differ-

ent conclusions have been drawn from th

ct
¢

information compiled. Mr,
Miller supported his valuation appraisal by reference to information

obtained by examination of county recerds, to more than 300 sales he

had sbstracted from the county records in Klickitat County (Finding

No. 40); to information gleaned from the private records of the Cas-
cade Lumber Company; and a study of preveiling economic conditions,

accessibility and quality of available timber, and such other items

2s influence prospective purchasers and are properly elements of

value,

Hr. Miller's conclusicn was: so much timber was available with-
in the Nerthwest in 1904 only the more zccessible stands possessed a
market valﬁe; that no value was attachsd to the timber on the Cedar
Valley tracts because of ths acres of more accessible timberlands be-
tween them and the nearest markets, and that the tracts would have
been atiractive only to spsculators. FEe pointed out that stumpage
was first purchased within Yakime County nire years later and in
Klickitat County in 1518, and he discounted the maximum prices paid
by settlers tnder the Public land lzws, pointing out the early aban -
donment of practically zll these tracts as homesites, and that they
had not atfracted cozmercial investors or speculators until 1925.and
1925, and no interesi was evidencsd in logginz thea until 1545,

From the history related by surviving picneer settlers and other

research, Mr, Miller concluded these lands had no zgrieultural worth

»

in 1904, that thery had no particular vzlue zs grazins or as timber-—
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lands dus to the hundresds of thousands of more accessible areas with-
in the couniry, and upon consicderaiion of comparzble sales, and other

features, concluded that on Decerber 21, 1904, they had a nominal val-

L6. Tract C is located in the northern part of the Yakima Re-
servation about the heacdwaters of the Klickitet River and between
the South TFork of Ahtarnum Creek and Reservation Creeck, some 12
miles north of the northernmost of the Cedar Valley tracts. Its to-
pography is extremsly rugged and broken. Elevations vary froam
4,100 to 7,000 feet with any terrain below 5,000 feet fournd only in
the deep canyons. In the higher areas are found whiée ir, larch
and Douglas fir. The lower areas have some Ponderosa pine, spruce
and lodgspole pine of litile cormercial value (Trans. p. 155; Def.
Ex. 49, p. 20). A considerable part of the west and south slopes
are nearly barren. There is no evidence that scenic views, miner-
als, wild life, agricultural rpossibilities or watershed conserva-

ion uses contribute to its value. Portions of the tract are well
vwatered and some naturel meadow areas azre found. GCrazing is car-
ried on within these velleys during July, iugust and Septerker,
the forzge being pinegrass, peavine, sunflowers and weeds. The
1earestrailroad is the lorthern Pzcific line extending from
Yakima to Sezttle and rassing more than fifteen miles northeast of
the area., In 1623 a trzil ran through Trzct C but there is no

-

shvay to or within the tract (®an

county road or hi

L7. Under the Act of July 2, 188L. 13 Stat

z

7 . .
65, the North-

ern Pacific Railroad Ccmpary made applicatinn for selectisn of ali
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sections within it and received patents thersto. In 1523 the State
of Washinzton, acting under authority of the Act of February 22,
1889, 25 Stzt. 176, selectad the intervening sections and had pat-
ents issued to it. The averazge date of issuance of all patents is
January 24, 1923, Of the total area of lS,d?A.AZ zcres, the patent-
ed land comprises 17,669.10 acres and the Indian title has never
been extinguished to 425.32 acres. Petitioners may recover for a
taking of 17,669.10 acres in Tract C.

L8. From 1923 to 1928 the Northern Pacific Railroad Company
rented some of its patented land fer rentals varying from 2%¢ to
5¢ per acre per year. In 1928 it sold the mzjor poriion of its
holdings in this vicinity for from 50¢ to $2.50 per acre. Addi-
tional sactions were disposed of in 1931 within the same price
range. The purchaser defazulted and in 1942 a very large unit com-
prised of land within Tract C and other land adjzcent to and north
of Tract C which bore a considerable amount of commercizl timber,
sold for $2.00 per acre (Def. Ex. L9, p.69; Trans. 153, et seq.).

Tne Stzte of Washington has sold none of the lands within
Tract C which werc patented to it (Def. Ex 64).

LS. The nearest land to Tract C which has exchanged hards
since its patent date is the 2,546.2 acre tract. about the mill-
site at the mouth of Hasty Cresk on Ahtenum Creek, which sold for
$1.00 per acre in 1904 (Finding lo. 41(2)). Lend irrmediaiely north
of Tract C with a much more reguler contour and much lower alti-

tude, sold in 1917 for $2.00 per azcrs (Trzms. »o, 152-3
> Py

‘e
(
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LS, p. 63).



50. Yakima County has valued the land in Tract C for taxe=
Lion purposes at 51.00 per acra since 1623, end has never assessed
it as cther than grazing land (Trans. p. 109; Def. Ex. 49, p. 67).

The timber on it is described as rough, short and limby on the county's

* 1910 cruise sheets, and there zre frequent comments that it is too
small to have a commercial valve. There are similar remarks upon the
1928 county cruise sheets, togsther with roferences to fire damage, un-
favorable lozging conditions and inaccessipility (Trans.pp. 154-5; Def.
Ex. 49, m. 126-149), although by this lzte date logging had become
mechanized (Trans. p. 185).

A wide variation in the timber stend is reflectsd on cruise

1B

shests prepared by the State in 1917. Those of altérn?te sections
Township 12 North, Range 13 East, show no tizber at -all on Seciion 20,
but 72 board feet of tamarack per acre on Section 28, ard 1622 board
feet per acre on Section 32, this being the heaviest stand reported
and consisting of western pip; hemlock, lodgpole pine, tamarack and
spruce (Pet. Ex. 85).

Between 1923 and 1925 the average price in Eastern Washington
was $2.50 to $3.00 per thousard for pine amd from $1.00 to $1.50 per
thousand board feet for red fir and other species.

51. The best use to which the land in Tract C may be put is sum-
mer grazing in conjunciion with other lzmi. The grazing sezson is lim-

ited to the months of July, Auzust and Segtember (Trans. p.154; Def. Ex.

=

. et e vs bt e v v s
52{z). 1In erriving 2t his valuaticn of Tract C, Ir. Henze testi-

- xi

fied the timber standé was cuits uneven unon thzt land so a

ClA e kel

existing cruise datz and from
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he computed the total board footage of timber upon 19,542.66 acres i

>
-

and about Trzct C. He then assigned o specific value to each type of
timber, attribufed a value of 50¢ per acre to each acre, and divided
the total for land ard tirber by 19,5L2.654, and arrived at an appraisal
value of $6.00 per acre. He had examined the land, considered logging
conditions were favorable, and testified there was a quite good cemand
for lodgepole pine in 1923 (Trans. 34, et seg.), thai being one of the
predominate timber species. If such mathematicel computation of value
was a proper procedural method, this would still not reflect with
certainty a feir market value of the 17,669.10 acres of patented land
in Tract C alone, since we have no information of the relative timber
stands upon Tract C and upon the excess 1,L4E.24 acres used by Mr. Henze
in his computation. .

(b) ¥r. Miller thought that Tract C was no more accessible in
1923 than the Cedar Velley tracts had been in 1904; that the timber had
but little commercial velue; tgat the best use for this land was grazing.
Based upon the rental income it produced, its best use, isolated locaticn
and comparable sales data, Mr. Iiller placed a value of $1.00 per acre
upon the Tract C lands as of 1923 and 1925.

5L. On Decexber 21, 1904, the Cedar Valley tracts of 27,647.71
acres had a fair market valuve of $69,119.28, or $2.50 per acre. On
January 2L, 1923, the patented lands of 17,669.10 acres in Tract € had
a fair market value of $22,086.38 or $1.25 per acre. Petitioners are
entitled to the present full ecuivalent of szid values es just ccoren-

sation for the wrongful tzking of said lands as of those respective dates,
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Such ecuivalent comprises each of said sums together with an increment

(>4 -—ig

measured by interest computed on said $549,119.28 at the rate of 5% per
anmun from December 21, 1904, to December 21, 1934, and 4% per annum
therezfter until entry of the final award in this docket, plus interest
computed on said $22,086.38 at the rate of 5% per annum from Jamuaery 24,
1923, to January 24, 1934, and L% per annum thereafter until entry of

the finzl award in this docket.

Edgar E. Witt
Chief Commissioner

louis J. O'Marr
Assqcizte Comzmissioner

~

Wm. M. Holt
Lsscociate Commissioner






