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Appearances : 

Ely X. A~aron, 
Attorney fo r  ?laktif f s  

James J. Mulogue, 
with whm ~ 2 s  

M r ,  AssisL&zt Attorney 
Genera f e r r y  W. Mortoz, 
Attorneys f o r Def exdz?;-L, 

Witt, C h i d  Ccixnissioner, delivered K l e  ~ ? ~ i o n  o f  t h e  Ccm-ission, 

Pe t i t ioners  2n t h i s  crse are seeking recovezy o f  d e f e n d a t  fc? t h g  

acqui-ed by t h e i r  a x e s t o r s  f rcs the  Eenmir;ee I r t i ans  cnder a treaty 

and the  ltWsee Kzticn on S e p t ~ b e r  23, 1822, 



. . 
P e t i t i c ~ . e r ~  c g l l  t h e ~ s s l v e s  tbc Eaigrant  !.Ic: ?or!: ~ E % , ? E S  Xi2 ZXl-: 

xzs f i l e d  cn t he iy  b & S f  by c s r t a i n  i n ~ ~ d c a l  mezbers o f  t h e  

Tribe of Indians of 'disconsir. 2nd t h e  StockSridge4hnsee C o n t ~ ~ i % y  Kho 

al lego thenselves t o  be aercendants of the New York Indians who erA- 

grated t o  Wisconsin following t h e  t r e a t y  of S o t a n b e r  23, 1822, Pe t i -  

t i one r s  fxrthel-  s t a t e  t h a t  there  i s  no tr5b.d. orgarr;,zation recogrLzed 5 

the Sec re t a ry  of the I n t e r i o r  which is capzble of represent icg thm- in 

t h i s  action. However, counsel f o r  pe t i t i one r s  moved t h e  Ccmiission f o r  

t h e  e ~ % r y  of an order  j o i d n g  t h e  Oneida Tribe an2 t h e  Stoclc~ridge-Xuns?e 

ccnmunity as ada i t i onc l  pe t i t i one r s ,  They s t a t e  i n  t h e i r  no t i cn  t h a t  

t h e  individual members of tf iese t xo  g n q s  are a l so  t h e  neribers of t h s  

Shb 'cerg  and. Hess are v i t h  t h e  Oneida T r 3 s  and the Stcckbridge-Xur.see 

Ccmnuiity and ha~re been a?provecl by the Secr-etzry of t h e  I n t e r i o r ,  This 

Ccmmission, by order  of even date  herewith, has grated t h e  xo t ion  of p e t i -  

t i o c e r s  and aen i t t ed  the Onel& Tfibe ar.3 t h e  S tocYmFdge-~4~see  Ccmmi ty  

as add i t i ona l  p a r t i e s  p l z in t i f f ,  a d  there fore  i s  of  t h e  opinion tinat t h e  

ob j ec t i o r s  of def ezaant t o  t h e  valiclitg- -cf corkracts o f  cocnsel  f o r  the  

p n v o s  e cf naint&nir.g t h i s  a c%lon a r e  m t  s  IS^ icieni; ard pe5itioner-s xi11 

be p e m i t t e d  t o  con t ime  under s a id  contrzcts. 

The Trez ty  of  Septmber  23, 1522 u d e r  uhich pe"stilc.nel-s c k i .  t h e i r  



Chrlst iar .  prkr of t h e  &eidz, ~ n d  t h e  Tuscz ro r~ ,  2x6 t h e  S t .  Eegls, 

people cf t h e  szid Stoc4brldgeJ G ~ e i d z ,  'kscarorz, St ,  Zegis, a d  

Munsee nations, forever, a l l  the r i gh t ,  t i t l e ,  i n t e r s s t ,  znd claim of 

 the^, t he  I."lenomonez nat ion of I nd ims ,  ix d l  t he  lads and i s l a n d s  

cm2rehendzd wi th in  and described by t h e  f o~Lor\.ir?g boundzries, v i z  2 

E=gfkc.ing a t  t h e  foot  of t he  r q i d s  on ?ox r i ve r ,  usudILy 
ca l l ed  the Graxx! Kzhzlin; thence southeast  ( o r  on t h e  i o i ~ e r  
I l n e  of t h e  l ands  l a s t  season ceded. by t he  Eenomonee a d  
Min~sbago nzti0r.s of I~u ians . ,  to t h e  S i x  k t i o n s ,  S t .  Segis,  
StsckbriSge, and Xunsee nat ions , )  t o  o r  equ id i s t= t  i.iit.h the  
Kznz;-rzi.kiah river, apt- f icg i i o  lake K ich ign ;  thence 03 En 
e%terip coarss  t o  and d ~ i i . ~  s a i d  r i v e r  t o  its gouth; thence .. . . - -  . ..- . .  - - 
i i ;~ %.c~>.~? U L L  ~ i c  vvzlrcf-a v~ Iahe I ' l . ~ C ; i l ~ & f l ~  LCI sli6 aC,WSS LIiZ 

nouth of Greer? Bay, sc zs  'd *c?ude t he  i s l a n d s  of t& 
Gracd Trzrerse;  thence f r c z  %he mouth ol' Greer? kj-, aforesaid ,  
csI-t'i:es'uerly course, t o  a p lace  OE the corthmst shore  of 1&e 
Eich-5gm, g e n e r a y  kzoi;n ulc! distinguisked. by t h e  n m e  of  
7;!eycf:~ztork by ths LnBians, sad Bay de Noqe  by t h e  French; 
thence a wes t s r iy  comse, on t h e  height of land. se?arz t i cg  t 5 e  
wa%ers r u m k g  i n t o  l&c Su9er ior  end t b s e  mnniag ixto l & e  
Michigen, t o  t h e  head of t h e  Mezonor?ee river; tkence c o n k - u i n g  
nezrl:~ the  szTe course, ur,t;l it strikes the  nor theas te rn  
b 0 ~ 6 x - y  l i n e  o f  the  1ar .d~  ceded as a foresa id  by t h e  Me~onome 
2x6 iiik~eb&go ca"uio:s t o  t h e  S k  E 2 t i o z ~ ,  S t ,  Regis, S-Lxk- 
bricis~t, ixxi !-i~:isee mticnr ;  of InSzzs eig;-leer, i iu~lkzd azd  

--. n~rr2-y-one; t>er,zc soutkerly t o  t k e  plzc2 o f  begizning, 

The S t o c k b ~ 2 g z ,  Ozeidz, Tuscarora, St. aegis ,  a ~ d  E.Ic?ses nz t ions  

af orclsaid, do pros i se  a d  z g e e  t o  ard x i t h  the s a i d  Kexncr,ses, tha t  



St .  Regisg o r  Xmsee Nations. 

- 
The Stocl: '~~idge, h e i d a ,  Tuscanra ,  S t .  %&is, and Xunsee na t i cns ,  

do fw-ther p r a i s e  and agree t o  and with t h e  said Menononees, t'nat, 

according t o  t h e i r  request, a?; t h e  French arA o the r  inhab i tan t s  i ~ h o  

h a ~ s  jast and lzdul claims to ,  and are now se'tled and living u p n p  - 
a r y  lands herein  ceded, shall renab urnolested by t h e .  t he  said Stock- 

br ieges ,  Oneick-s, Tuscarorzs, St. Regis, o r  I<m-sees. It i s  d s o  ex- 

p~eesly u.?derstrod by t h e  StocE~ricige, Oneida, Tuscamraq St.  Regis, 

23s E . T ~ - F ~  --.-l-es nations, t h a t  t h e  ~&onor.ees do no t  h e r e h  ceie t o  thez;;, the 

t -ke v i c i n i t y  of Fort Eoi<a=.6, o r  near t he  mouth o f  Fox r i ve r ,  t h e  t i t l e  

of ~ k i c h  nag have been heretor'ore extinguished by tine P-nericza Govern- 

ment. 



a r e  t o  be a f u l l  a ~ d  complete roconper.se 2nd. compensation f o r  the iazas 

hereby ce5ed, released, ar:d qui t  c l a i ~ e d  t o  the Stock*~ridgc,  Ocei&, 

head men, k o e  hereun50 set  t h e i r  hands and seals,  e t  tine p lace  2nd on 

the day z?d year above written. 

hytnzss, John Sergea~t ,  jur., Agent cn the  part of t h e  Govem.ell'v 

of t5e United States ,  

Under the  description as s e t  fo r th  is tine above trez-ly t h e  I h i g ~ a n t  

W e i i  York Indians i-nuld have clained a one-hdf i n t e r e s t  i n  a ~ p r o x ~ a t e l y  

7,L83,@23 acres. Bowever, pet i t ioners  have fctrmAly d isc la ined  any 

United Sta tes  did not ~ e c o p i z s  i.ienmines t i t l e  under t h e  Trta$y o f  

P ra i r i e  du C h i m  of Aug~st  19, 1825 (7 Stet .  272).  '\.?hen the area of t 5 e  

Memminee 1a1ds i s  thus reciuced, it is estjnated by p e t i t i o n e r s '  e q e d  

witness to  contain .3,931,000 acres and pe+,itionersl c l z i n  is reduced 

K i t h  regard t o  t h e  Tresty of P ra i r i e  du Chien as constitat*g recogci t i sn  

of t i t l e  'lo the areas c l a b e d  by t i e  res?cctive t r i b e s  ~ h o  w e x  p a r t i e s  

tkere-lo, a t t ec t i cn  is i n v i t e i  t o  tke decision of t h i s  Coraission t h e  

corsolicz%ed case or" Otoe ZE~, 5*4c  I, souria TriSe of I s d i m s .  v. United S t a k  s, 



t h e i r  ancestcrs t c  2 one-half i n t e r e s t  i n  t h c  lend because of t h e  

reserrat ion by t h e  K.;nmi~.ess of t h e  r ight  of use i? cormon; of the 

land. This 23pe273 t~ be th  c n Q  pract iczble  cons-lruction of the 

n The Xer?3miinees ceded, released and quit claimed the  a r a  

. . 
.aescribed t o  the h i g r a n t  New Yo& Indians 2nd then in B r t i c l e  I1 they 

reserved the r igh t  t o  use t h a t  area in common k i t h  the Ehigrant New 

York Indians. Since nothing k-as passed by the  t r e z t y  bet t h e  r igh t  of 

use and occupmcy, zzy r e s e r E t i o n  of use and occupncy ~ g h t s  amm.tis 

t o  ~ s e r v i ? g  t he  saxe r ights  grani;ed, I n  other  words, t h e  Menominees 

reserved ths sme r ights  which they passed on and the  only F S . ~  poss ib le  

t o  constme such a grznt and r e s e r n t i o n  is by c a l l i a g  it a tenancy ir. 

Keu York I ~ & l z r ? s  a one-half i n t e re s t  i? the fienor,ineesr l v l d s  t o  what- 

ever extent  they held sach l a d s ,  B s  s t a t ed  above t h e  b i g r a r r t  New Yo& 

Iridiaxs have d i s c l a b e d  a y  i n t e r e s t  in lands t o  which t i t l e  has not 

been recognized i n  t h e  I.!enorninees, 

Withcut goir,g irk0 too  much background, the f a c t s  iz-mlvec! in t h i s  

l i t i g a t i o n  are t.hat. c e r t a h  of the Indians of Xe:< Yo* tko  Here xezbers 

of t h e  S i x  Nai;ior-s requested pemission cf the Government t o  rcr;.,07re t o  

the  west and. l oca t s  on rev lend, This nenorial  incluritd a request f o r  

assurrnce by the  Ccvey-pent t h a t  wzatsver a r e s  t h s  New York 1 ~ d i a r . s  



k n d  it x2s lezmed a Col. 3ot;ye: iEd taken a cession o f  pa- of th? 

area ~i-kich they had t:anted, A t  iAe insistence ol" Csvem-or Lewis Cass of 

~ i k h i ~ a n  Ter r i toq ,  which bclud-d. w h t  was t o  bscme Wiscon~ir,, the 

War Del;artnte~t bisayproved the Bokpr cession, The Hew York Indiens 

agab xznt t o  Green Bay ax& with the hel? or" t he  United S t a t e s  o f f l ce r s  

entered Fnto an agreemen% wfih Cie M;norr,inee and Winnebago Ind iv l s  on 

P.ngus-L 18, 1821 i n  which they .&ired ~DL,OOCI aczes of 

Segbnfng a t  the fcot of t h z  R q l c i s  on Fox River, usually 
cal led tins G r a ~ d  Eaccalin; tinex.- LT t h e  s e i d  Ziver to  tnf Rapids 
z i t  %inneS2go Lzke; azd f r o m  the river exten5ing k c k ,  i n  the  
width on eash sia2, t o  the Worth West and to the South .&sCy, equi- 
~ E s t z z t  with the l a d s  claimed by the  said Ikiomini  and Kinnebago 
nation of Indians. 

The Eenoninees ar,d Winneb~goes resene5  the right t o  hunt m d  fish cn 

the len2 cesed, The consideration was $2,C33,CO moriq :r~ goods, 

Presieez+v Eomoe a??x-red the t r e z t ~  cn Febr.zry 19, 1622 2x6 s t s t e d  t h z t  

A' . . kce 1~m2s w e r g  t o  be held Sy ti?? Nei-r York I ~ L i m s  in the szne nvlner  as -~_n-e 



oS t h e  K e x  York Indims m d  t h e  Eemaineez es%ered i c t o  a t r e a t y  

r- un&= t h e  sapervis im of John Sergeazt, Jr, :ne are2 ceclea m s  t h e  

one desc r ibed  above a s  k f z g  t h e  a r ea wbicfi p e t 5 t i o r ~ r s  c12im 

&' "ne i r  i n t e x s t  i n  t h i s  cese. The Xenono~ftes rsserved t h e  r i g h t  of 

cccnpmcy and use  in corn;;lcn with t he  W e s -  York Indiacs acd t h e  purchase 

p r i ce  was $3,000~00 goo&. The z e a  of t h i s  cess ion was some 

7, L80,000 acres,  exclusive of major x a t e r  arezs. Pres ident  bionroe 

q p r o v e d  t h e  cession on Harch 13, 1823 with the  f o l l o w ~ h g  qudl i f i -  

ca t ions  : 

This  

t a r y  

The foregohg b s t m n e n t  Ls a ~ r o v e d ,  s o  far a s  it conveys 
t o  t h e  StocXaridge, Ozeida, Tuscaror2, S t ,  Eegis, and Ec-?see 
t r i b e s  o r  nations cZ Ind ia~s . ,  tkt port ion of  t h e  courrtry there -  
i n  described vkich l i e s  betxeen Sturgeon Bay, Green Bag, Fcx 
River, tht p z r t  of t he  fozxer p.mc'nase na2e by s a i d  t r i b e s  o r  
n a t i o r s  of Indians of t h e  Xenmonee a ~ d  Yinriebago Indirns ,  on 
the 8th of Augcst, 1621, trhich l i e s  soct'n of Fox 3iver, an$ a - 
l i n e  a r a L i  fron t.he ~ O E . ~ Y E S ~ . ~ T "  e x 5 r e z i t y  cf raid p r c k a s e  t o  
t h e  head of Sturgecr; Bay, and no firtlner; that .&nnti%r being 
desned sufficient f o r  use of  t h e  first befcre-xentioned t rLbes  
and nat ions  of Indians, r- % o ~i 

q p r o v z l  covered about 1,557,000' acres,  See pe t i t i one r s '  Exhib i t  l L 2 e  

When t h e  Eew York IncEans p ro tes ted  t h i s  p a r t i a l  approvzl the Secre- 

o f  War zssured t h =  t h a t  it in no way inval idzted their t i t l e  t o  a11 

of t h e  land acquired frcn the Ke~lozinees, inclcc5ng t h a t  t o  xhlckl t:?.~ Gover;il- 

mexi t  had ~ o t  given i ts  q e c i a l  sanction, The Secret=y also o f f e r e d  'ivo 

x i l l i o n  ac r e s  of l a d  in exchage for t h a t  xhich tks 24ew Yor!: 1nLiar.s L!.re"<2- 

had, b u t  tkey  did not zccept t h e  offer .  



betxeen the s i g a t o r y  t r lbes .  The Kenminee area could not bz described 

defini teg,  b ~ t  orLy gecer2nj ,  becase  the i~knominees were not ~ ~ f i c i e n t l y  

sure of t h e i r  boundaries azd becauss of  "soxe uncertainty e x i s t h g  in c3n- 

sequence of the  cession made by tkt tribe u?on Fox River and Green Eay, 

t o  the Kew Tork Im5ians." 

Gn August 11, 1827 th? Treaty of % t t e  des Xsrts (7 S t z t .  303) ;?as 

hold between the United States  2xi the Chi~psm, Eenonhee a d  Kirns'oago 

t r i k e s  fo r  the pur-xsa of s e t t l b g  the kamdzry q a s s t i ~ n  l e f t  u ~ s s t t l e d  
7 

cessiocs a l r e d y  xade t o  the United Stztes, T k  Rex York I ~ ~ z z ~ s  %:=re not 

a party t o  this t r e a t y  although the  Erothzr-Lons had perrAssion t c  send. a 

delegation and the Ymsees tiere _orese%, a c c ~ + ~ g  t o  the  J o * z ~ a ,  The 

c l a i m  of t'ze Kev Ycrk Indims were plzcec! before the  Comissioaers ,  horiever, 



the  ?Jew Tork L~idizns, o r  a,?y of tkem, have t o  the  lazds, o r  any of  the 

lands, rcentioned -Ln sa id  treaty." 

In the r z e a t i m  the New York Indians had requested of t h e  Senate 

t h a t  c o m i s i c n e r s  be apgointed t o  s e t t l e  the b . s ,<a r~  cupstion. C n  

June 9, 1E30, p x s u a n t  t o  .krticle 2 cf the Treat2 of & t t e  des Piorts, 

indiacs. Secretary of tIzz Eaton i n s t n c t e d  the coiiixissioners t o  sslect 

a. saitzble arsa of l a d  fo=. the Ketr Yo& M i a n s  snd es t ab l i sh  i t s  bcmd- 

zr ies .  Ee further s t a t ed  tht the President +ranted any question 2s t o  

the valicii ty of the Treat ies  of 1e21 and 1222 mived. Ee fur ther  5-19- 

structeci t he  comissionsrs  t h a t  the Mew York I rd izcs  were 2.n agricultwal 

~ e c z l s  A - z?? cozsequer;',ly ceeded a s r a l l e r  zrez of land thzn the  1-ienczinees 

a b u t  303, C X j  zcrezs of l a ~ 3  f o r  the New Icrk Icdiz~s. a:-t t k e  c c x l n s i c n  

Of -c, L.., Ccuneil on Septe~.ber 1, 1530 tke C ~ Z ~ S S ~ C ~ S ~ S ,  cerLk2k %nc!?in00 



ment k5th the &nxninse T r i k e  of h 6 i a n s  now a t  the City of ivkshingbon 

f o r  2 settlenlent of t h e i r  d i s m t e  u i th  the Mew Y c ~ k  kdiazs, and t o  c b t a b  

from then such cesslon of cozntry as may appsar ju s t  a d  reasomble 2r.d 

a l so  sach portion of t h s i r  cemtry  as  they may be disposed t o  c=de t o  

t h e  United S'tztes." 

Ou t  cf thest negotizticzs, aad ovt r  t h s  protest of t h e  I k t r  York 

Indians,  c a e  the so-czlle5 Stz~baugh Treaty of February 8, 1831 (7 Stat. 

342) ?zet>:een the Y&mir-ses a n i  the United States. Under this t r e a t y  t?iz 

Treaty s ~ c i f i e d  thzt the land should be f o r  2U. Wew York Izdians who 

wished t o  rexwe t o  a d  s e t t l e  t h ~ r s o n  ~5thi.n three years, a t  ths ecd of 

t 'nat period the ?resident xas e r r e d  t o  zpportion thi! lmd amng ti12 

actual occupants a t  the rate of 100 ac?es f o r  each s e t t l e r ,  1~5th- ths 

rernaicde~ t o  revert  t o  t ke  Units2 S-~ztes. Ths 1-knoi;;ip:ees slso ceded 

and Green 3ay. The area cf t h i s  c ~ s s i c n  tias e ~ ; ~ a t e d  a t  2,j30,000 

acres in the Tr~a-Lj. ard it covered th g e z t e r  portion cf tht zrea as- 



tho Fensxlnce co~aqtry. The ?resi,dez: r ~ s  gi -~nn thc -;+' - -L--- t c  nei?;~ish 

the t i t l e  ol̂  t:ie Xenoniqees t o  the rey~indzr  of their c o m t r y  f o r  ad2i- 

t i o n a l  annf i t ies  in an a x o a t  t o  be se t  by the ?resident. 

On f i b ruaq r  17, l@l, the Trezty ~ Z S  aacded  t o  elirrLrate the r e q ~ ~ e -  

r s n t  of renoval lin t h e e  years and nake it aiscretion2y x i t h  th s  President 

a ~ c i  t o  make the zppor t ion~ent  of the l2nd on a just an6 equi table  bas i s ,  

ins tead  of 100 acres per ~ ~ d i v i d u & ,  h o t h e r  a-nendment sa id  tht the  ba l -  

ance of the  land should be the  property of the UrLted S ta t e s  should the 

New York Indians refuse or neglsct t o  renove t o  it. It Gas 21.~0 provided 

t h a t  the  senoval of those Xew York Irdians rqho nay not have s e t t l e d  on t h e  

faiisconsin land a t  t'ne end of thres  yezrs should be d i sc re t iomry  w;,th t h e  

President,  

- L .  n -n-.- L I  m .. - - . .  . 
b r r  L G W A  LVJL b ~ ~ G  L i - t ~ L y  W G ~  r = C ~ r r . ~ ;  LO mt X Z I C ~  bonnrie-Lee 

on I&ia P2fabs. Secrstary of 'ikr &tcn hsd writ ten a l e t t e r  t o  ? r s i & r - i ;  

Jackscn in ~ i b i c h  fie s tated t h a t  the t r e a t i e s  of 1821 z ~ c i  1822 xere imralid 

because not r a t i f i e d  by the  Senate under the 12th Section of t h e  Trade azd 

Intercourse Act of 1e02 and because he dsexed the cmsiderz t ion  p ~ i c i  by t h e  

Kew York Lndias t o  hzve teen inadeqate ,  Eased upon tbt r e a s o n k g  hs 

s t a t e d  t hz t  in negotiating t h i s  Treaty,. "it dld not o c s r  t o  ~1 as 

prc>er t o  presest  t h e  <enad of the 1k.w York Indians as a r a t t e r  r e s t i n g  

upm r i g h t  and justice," This l e t t e r  accozFr,ied the "iresty t o  the  Scnr te  

COF-nittes. The Senate a d j c c r ~ e d  x i t h a u t  act ing on tke  treat^. 

protest t 3e  r a t i f i c a t i o n  of tn2  Treaty. 



accept t h e  533,000 acres which they h2d &on granted 51 t h e  Treaty. They 

i~=nted t o  exckn,-=, 200,030 on t h e  south side and t h i s  vzs r t f u s e d  on t h e  

grounds t'nat t he  l ane  belonged t o  the P e n o ~ h e e s ,  Cn June 25, 1832 t h e  

Senate r a t i f i e d  t he  Staxhaugh Treaty with c e r t a l h  zrr?cdments xhich grented 

th ree  townshics t o  the  Stockbridge, Xmsee a id  Erother tcn Lndians on t h e  

e a s t  s i d e  of L2ke 'vJicY~eb;go, The Senzte a l s o  s l t e r e d  t h e  bmzda r i e s  cf 

t he  530,000 acre  t r s c t  &=anted t o  the Six Nztions a d  St,  Regis Tr ibe  t o  

ccrforn t o  t h e i r  derznds, 

Governcr Porter  x.zs &zected t o  ob t r in  tho  consent of the 1- ienc~L~ees  

made ~ L t h  t he  Kenomir,eas, This r5scl ted in a 

Cctober 27, le32 betxeen the I-hc;?linees and t3.s United S t a t e s .  

much Aprsuas icn  Govemo~ Por te r  f i ~ ~ l l j 7  obtzined the consent  of both 

p a r t i e s .  

Tiie r e s u l t  of t h s  Staxhugit Treaty of Februzq- 8, 1E31, its &wA- 

Tres ty  of  Cctober 27, X32 KS t o  prot5de a t c t z l  of 569,120 a c r e s  of 

for 



- 
upon wnich t ne  Elrigrant New Perk ia!2ias wsre then r e s i d h g ,  m re turn  

f o r  thei r  relinquishment the United SAbtes granted a l l  tine New Yorlc 

Indians 1,824,000 acres  iE w b t  is now the Sta te  of Xsnsas. The Hew York 

Indians since have been paid f o r  th2 Kansas landuder special jurisdic- 

t i o n ~ l  act .  See New York fn5i2ns v. U~itec!  S ta tes ,  170 U,S. 1, k2 L. 

a. 927, 

Based upon the fo~egoing  essent ial  f ac t s  the  E n i g r a ~ t  New York Indians 

contend t h a t  dplend=t i s  l i a b l e  t o  thez mder Secticm 2(1), 2(2), 2 ( 4 )  

is i t s  ans-~er presccts f ive defenszs. The first chd lenges  the jurisdic- 

t i o n  of ths Coxzission, the secard i s  t h a t  of acwrd and sa t i s f ac t i cn ,  the 

thkd i s  tha t  of release,  th2 fourth is a p n s r a l  denial  and the f i f t h  i s  

tha t  of of fse ts .  

Ikfe?.rlznt, i n  i ts  zttack c3 tho jd-s9iction of this  omission over 

t h e  subject rnatter cf t h ~  c1zF.q alleges t h i s  t o  ke a dispute b t v e e n  

L d k n  T r 5 e s  and r.ct kt-.zen a t=.L& o r  g r o q  of Inciiazs a d  ths United 

s ion does not hterpret tk ?ress~t =st as one &?cser. tribes, bc t  it 



is rz ther  z czce by a g r 0 q  of Ir,<ims s p i n s t  t h e  Czite6SStztzs f o r  

a l l eged  t m x p  c ~ ~ i t t e d  agaizst it b- t h e  Ur,itftd S t a t e s ,  a s  t ho  ?ti- 

tlon a l leges .  The f a c t  of negotizt icns be:xeen t r i b e s  as t h e  scGrcs cC 

t h e  land, f o r  which claim is  here made, m q o t  have an effect  upzn t h e  

j u r i s d i c t i o n  of t h i s  Comiissian over p s r t i e s  and s ~ b j e c t  ~ a t t e r ,  i ' a l l i - i~  

within  i t s  s t a tu to ry  sphere, as alleged. o ther  xords t h e  j u r i sd i c t i on  

of t h i s  C ~ r ~ ~ s s i o n  ever t h s  pa r t i e s  and sub jec t  matter involved c a m &  

be defea ted  by the  f a c t  that p la in t i f f s1  t i t le,  i f  zny, w a s  derived from 

another  group of InSians. The crux of the  case  lies in t h e  q m s t l c n  as to 

t h e  e f f e c t  of t h e  ~cticns or  lack .L\ereof by d e f e n d a t  on t h e  r i g h t s  of 

p l a i n t i f f s ,  The dispute &*en p l a i n t l f f s '  ancestors and. t h e  l-knomin%e 

I ~ d i z n s  bZco60,~ o ~ a  a siclf: issu2 t o  t he  basic qnss t ion  of whet'ner o r  n c t  

f o r e  end during t he  negstiat ions of the  s e r i e s  cf t r e a t i e s  i w c l v e d  hereir-, 

o r  k-hether those act icns  %;ere sach as t o  give rise t o  a l i a b i l i t y  on t h e  - 
p a r t  of defendant a s  alleged. It nust  te borm i n  mind t h a t  x k t e v e r  

r i g h t s  t h e  p l a i n t i f f s  vlcestors had rcsre already b exLstence z t  t h e  

tb.e t h e  dispute  betxeen the In2ians arose. Those r i g h t s  p o t :  cu-F, 

of t h e  Treaty of 1822 and, as  stzted, before, t he  quest ion before  rrs 

r o l e  

nar rz ted .  The zonent defenZant &czx% kterested b- t h e  s e t t l e x e n t  of 

LI the h<izr, C l z i ~ s  Cs~~lssicr: .kt. 



. . T& secocd ~ o i y t  k- the &fe2se cz l ~ c k  of jurisdicticn ~ 4 2 5  > ~ t h  

t h ~  "Green &jr Sett leeentn 2nd t h s  censent given by the  Kenonrinees end 

-. 
~dhnebagoes L7 the Trzzty of 3 i t t e  d9s Ecrts t o  the  P7es';rient t o  esta5- 

1is;h bomdarles beween the3 and the ??ex Ycrk h d i z n s .  D~fer , can t  ccn- 

tends t h a t  the "Green 5zjr Settlemsnt" r e s d t e d  i n  s e t t l b g  the  d i s s t e  

whether it be cal led ar. a rb i t r a t ion  un&er the Treaty of  E3t te  dP,s florts 

o r  a mcdification by and between the  t r i b e s  t h ~ x s e l v e s  and tkt t h i s  

Comission has no jurisdiction over se t t l ed  c l z b s .  This contention in- 

volves the actlons of defendant thrcughout i t s  dealings with these Indians. 

other  ucrds, if the settlemezt k-as jut and eaiaitable, then t h e  plain- 

t i f l s  hzve no case, but on the o t h e ~  hand i f  it was not a just a d  equit-  

a j l e  settle:zent, o r  7 3  it -as no s e t t l ~ z e n t  a t  z U ,  then a r i s e s  t h s  ques- 

t i o n  a s  t o  xhetker or nct the d e f e n d z t  should be held l izble:  The questicn . .. 

a s  t o  the  section cf the Ixi ian Claizzs Co=issioa Zct under xhich th2 t  

l i a b i l i t y  xight accrue ilzs been S G ~ ~ X ' ~ ~  ccnfused by p l z i n t i f f s  k t h e i r  

roply br ief .  They hzre brought s u i t  mder Sections 2(1) ,  2 ( 2 ) ,  2 (4) 

and 2(5) but in the reply br ief  they a F F z r  t o  r e l y  pri~ar->y on Section 

2(5). 

' h e  f i r s t  _cro?ositic.;l t o  bezr in 15?& -in regzrd t o  t h i s  ccnten- 

t i o n  cf defensant i s  thzt tli5 facts  L.z t h i s  c2se ='now p16-My t hz t  

the  1k.w Yoori., Indians t;ho wznt t o  XiscsnsL,- did so x i t h  t h e  Pull zpproval 

and assis~lancs of defendat .  T'ae d e a l b g s  had bz+~een t h e  bdia-?s  %:we 

s;:?zn+sed by cff icors  05 de fenbn t  zr3 t k l s e  c f f i c s r s  v i t ~ z s s e d  t k  

t r e a t i e s .  The clefencant even c s c c e i s ~  a ?~rchzse  m d e  by Col. Ecq-er 2n 



Prezidect  Ksrzoe a::,z.=rove4 - .  or,:? a pzr t  oi tho are2 prc:?assd 11?&r tk 

1 . 2 2  t r s a t z  xith the  Iknorinees, the New k r k  h i i a n s  proteste.', 22.3. th5 

. . Secretery of N a r  zssvred them t h a t  the ap?rcvzl cf o d y  a p a r t  of she 

area hsd no effect on t h e i r  t i t l e  a d  t h a t  t h s  defendant acquiescsd Li 

the  arrangenect hiith the  XenoinLxe ?in its ent i re ty .  In eve-y my the  

Secretary reassured the  Xew York Indians a s  t o  t h e i r  r i g h t s  under the 

Treaty of 1222 v i t h  t h e  Kenombee. So f a r  a s  tne Tre2-ty of  1822 i s  con- 

cerzzd it a s a k s  f o r  i t s e l f ,  It shows p l ~ ~ i l y  what w z s  agreed t o  betxeen 

the  Xer,ominees and t h e  New Ycrk f n d i a ~ s ,  The f ac t s  a l l  shcv t h a t  the  New 

York Ind ims  2cted k g 3 d  f a i t h  and with the blessing of d e i ' e d a t ,  This 

conclusion i s  inescapable and carnies with it the  obvious cc?,notation of 

bad f z l t h  cr? the  p z r t  of defzzdar,'; in i t s  l a t e r  ac t i c rx  which cqLicinated in 

il. Fi- .-L- 
L L I ~  J ~ ~ ~ i ~ - u g h  T~sztji S q p f  t : z r~ t  of CctoLzr 27, 1.532. 

After t h e  v i in ter  of 1822 and 1823 t h r r  t e g n  b d&elop bad fe~-g 

betveen t h e  X = ~ O I ? L T P ~ S  a d  t'k Xew Ycrk Ir.->ns over the  q u e s t i o ~  of t h z t  - 
t h e  Treaty of 1822 hzd conveyed. During t h i s  period the  de fendmt  decided 

t o  have various trLbes in 7:liscor,sin set thir bourdaries a d  entered i n t o  

t rea tFces  fo: t h a t  pu,Tose, Cne of these ~ 2 s  t h e  T r e a V ~  c f  T r a i r i e  du Chien 



t r e z t y  t o  accept the  decision of tne President &t'n regard t o  the  bouda;cy 

question betxesn them a d  the Nex York Indians. Cefendant also took a 

cession from the Plezcrcinees an5 provided that thz Tresqdent could change 

the Rsw York Ldi.ms, just so the lazd area reria-bed constzi t .  

Ia le30 Co~~7iissioners Root, Ec%al znii Xason w e r e  appointed cinder 

The13 " s e t t l e ~ e a t "  of the dispute consisted of granting t he  h i - i  Ycrk 

Indiam sox= 300,003 acres, T h i s  ~ r 2 s  l e s s  thzn they had acquired ~76e r  

the 1821 treat--  x i t h  tne'xeno.eqees and Xinxbagces. hhile t D 5  Coxnis- 

sion5rs had instruct ions t o  igncre t h t  question cf the v z l i d i t y  of the  



Thz th i rd  point  i n  t h e  defense consists of t h e  al legzt ion tnzt peti- 



of 1625 gsve the 3rotthe~tcns a share ir the land when they paid. t h e k  

proportionate par t  of ths  consideration. :?hat we have here i s  a p o q  

of p l a i n t c f s  k;ho becane an icientifiabie group by vir tue of acquiri-,g 

a cornon c1ai.n in the  Green Bay lznds mder the arrangement ap roved  by 

defendant, Unqaestionsbly the i r  g ~ o u p  unity r e s t s  upon an agreemect 

with defendant. It would seem tha t  the del iberate  a c t  of bringing them- 

selves together a s  a d i s t inc t  group by the i r  ohn actions back in the 

l82O1s would make then as  e l ig ib le  t o  be classed as  zn i den t i f i ab le  group 

a s  some of the groc?s where it is  necessary t o  cepnd upon ethnclogical  

f a c t s  which had been d i ~ n e d  by the passage of p a r s .  xe thirrk it wsll 

i ~ i t h i r .  t he  intent  of the -4ct t o  =&ni t  these plabt1Sfs *.to c o w t  zs an 

-- -- 
i aen t i i i ao ie  ~ Y O U ~ ,  having a common c i a i ~ .  See .Inoxson v. miteci Ztrrr.es, 

: h s o f z r  as the matter cf r e s  judicata by of the  case of t he  - 
New York Indians v, United States  (30 C. C l s .  414, 170 U.S. 1) i s  concerned, 

it does not  appear t o  have any bear-ng upon th i s  c l a i n  or  the  p w t i e s  
- . .  

assertiag it in t h i s  l i t igat ion.  That case arose from the  Treaty of 

Buffalo Creek of 1e38. The Treaties of 1521 a d  l a 2  were involved on ly  

a s  f ac t s  and not othsrvise. The 1E39 Treaty was an e n t i r e l y  different  

transaction inyolvkg a l l  the Sew Ycrk Insians a d  not p e t i t i o n e r s  only, 

and t k e k  c l a in  t o  Kansas. land gctten in exchange f o r  the  569,120 acres 



i n  the lacd i n  dLs@e. it z p ~ e z r s  t o  this Ccnissim t h a t  the ~la inzi -Tfs  

hm-=+n ..-- -- z x  the desce?,cinzts cf those New Ycrk 5 i i a z s  xho hzci Zrxersst 

in t h e  land acquired ~ q d e r  the  Peaty of 1822 taken frm t h e ~  under th2 

Stambaugh Treaty of 1832. The f z c t  thz t  tbey, alozg xith cthers,  were 

given i rke res t  iq 569,120 zcres under thz t  trea-ljr and l a t e r  l i t i g a t e d  

over the  land i n  Kansas fo r  vihich tney exchanged m=st .of t he  569,120 acres 

dons not w i p e  out the unlawful ' ~ k ~ b g  by deferdant under the 1832 t rea ty .  

The Court of C1ab.s held only t'mt t h e  pine Nex York Tribes were involved in 

the  Treaty of Buffalo Creek, no t  t'nat they were involved h the T ~ e a t i e s  of 

1821 and 1a2, That ~ 2 s  the fin3b.g u?held by the Supre== Court i n  the  

conten& t h a t  there are duplicate claims f i l e d  upon some of the laEd in- 

volved i n  t h i s  case. Should t.ht be t rue  those c l a i ~ s  will be dis?osed of 

a t  t h s  procer t h e .  

Tne contract with Lh.e attorneys under which t h i s  c l a b  is brought 

~ 2 . s  ectered i n t o  rdth the  Oneid2 T r i h  cf i.iiscozsin acd the Stockbrkige- 

Kusee Ccm;mity ac5 has beer, a??rove< $7 the Secre'tzry o l  the In t e r i c r .  

So f a r  a s  i s  know these t x o  orgmizec! grcups c o ~ t a i n  all of the desceniazts 

of t'nose Rew Ycrk Lxiians wno hzd a c l z k  t o  the land :crc'nased frcm t h e  

t k e i r  ziotior? recentkr f i l e d  t h a t  tt?e zezbers of the Cneida Tri'se 2-d the 



of hzving the Secretary of the Inter lor  approve the  contract of the a t -  

torneys has k e n  per5orned. h'o useful pur;ose would ke served by having 

another contract k i t h  the sane people ths  i n t e r e s t  of the  Incians 

would be no b t t e r  served. The p;-bar7 pur?ose of having the a t to rnsy  

contracts approved h i s  not t o  establish jur isdict ion in t h i s  Colmnission 

but  t o  safeguard the in t e res t  of the Indizns. Xe f e e l  t h a t  t he  purpose 

h a s  been accorzplished by the approval of  the  contract h%h tfn% Oneida T r i k  

a d  the S t o c Y ~ r i d ~ e ~ f u n s e e  C~r~nurnity, s L x e  they a r e  the s m e  people a s  

the Enigrant New Ywk hdiars .  . 

' Under l o - k t  I V  defendant xainta5.n~ t h z t  the Nex York 1 n d k n s  had 

a x e s  given then by defendant then they purchased the land; ncr  wit'n l a n p a g ~  

of the  cession treaty. They were  t c l d  t h a t  the-> t i t l e  would b held in 

the  saw regard as Y l t  of t h e i r  grantors, A description 02 the  area pur- 

chased xas furnishec! defendant in a copy of the t r e a t y  sent  t o  the  Esr 

De?zrtment, 

The f a c t  tnat  the l.I-ozorLnes t i t l e  GS not recognized u n t i l  1825 a d  

the purchase kas mxie by the Nex Ycrk Indiezs 1222 carvlot a f f e c t  t h e  

t i t l e  acquired by the Xew York IIdians 2s agai rs t  b t h  the  & n c ~ z = e s  ard 



7 tLtlo ih the r r a b i e  du Chien Treaty i? 1e25. Upon the assur&?ce of 

defenciant that it w o d d  recop-ize t h e  tltle of the h i g r a n t  New York 

- " ~ ~ d i z n s  a s  beiqg the  s m e  a s  t h z t  h e x  by t h e i r  g r a ~ t o r s ,  t h e  m i g r a n t  

Mew Ycrk Lqdians a c q ~ i r e d  one-Psl-f h t e r e s t  in the Lrizii  t i t l e  had by t h e  

. - 
I<eno;rhees. fihen de fenda t  refused t o  honor its p r o ~ i s e s  t o  t h e  h i g r a n t  

New York Indians, wnile a t  the  same ti3.s it recognized the  t i t l e  of t h e  

Menonizee, it L-ZS l e s s  than f a i r  t o  p t i t i c n e r s '  ancestors,  The r e c o p i -  

t i o n  by d e f e n h n t  of t i t l e  in t h e  I.%nczjllees renders it unnecessar j  fcr 

t h e  ~ t i t i o n e r s  t o  prov2 abor5ginal t i t l e ,  &cause w d e r  t h e  f a c t s  t he  

h i g r a n t  Bex York, Lqdkns acquired ths recognized t i t l e  of t he  I.;enominees 

b;r +-heir ~ ~ ~ c h z s e  ?z".C;-3= +he T=-,atyof Sq',cs;k=:;- 2 3 ,  1g2.2. ~ z ~ s . ; T  t h i s  Ftr- 

t i c u l a r  s i t u z t i c n  w e  held t h a t  the  recognition of t L t l e  in t!le Eenoninses 

1e2j as evidence t h a t  they held. aborig- t i t l e  a t  t he  t i ~ e  of t h e  Treaty 

of Septenber 23, 1822 ar.6 t h a t  a s  a r e su l t  of t h a t  t r e a t y  a one-half i n t e r e s t  

the  aborig-hal  zrea of the 2.ienominees ~ a s s e d  t o  t he  =grant New York 

I n d i a r s  and t h a t  d e f e n d a t  should have honored its promises t o  ackncxledge 

t h a t  t i t le i n  thea. 

The defez5ant a l so  c l z i ~ s  t h a t  the  p r i o r  l e g i s l a t s ~ e  a c t l c n  t a k n  on 

t h i s  c l a i n  cons t i tc tes  a bar t o  the  reccverg sought herein. k f e d a s t  

? r ~ s u ~ & P y  r e f e r s  t o  t h e  c m s 3 e r a t i c n  received bj the  Stockbridgs-3insee 

-n ~ribe a26 the 3;-otkertsn Tribe =dsr t:k 1632 Treaty. Th2t c ~ n s i d e r e t i c n  . 



reicbursed $35,503 z?.iU the Cr,eidas i? Nei~ Ycrk were rehbrse5 $6,053 

f o r  the expense of removzl to  ;+kcmsi.n. The Stockbridge 2nd Ihzsee 

T r i b e s  got $10,000 i n  1E48 a d  134.9 and a additionaf $20,000 -&ich they 

were suppcsed t o  get vas relinquished a t  a later c k t e .  The St.  Regis 

T r i b e  was a lso  reimjurssd fo r  t h e i r  evens= in ccnnection ~ L t h  t h e  Green 

Bay purchases. There has also a release given by the Stockbridge .ad 

Munsees fo r  the $5,000 paid them in 1849. 

The payments given the Stockbridges, Kunsees and Brothertons were 

f o r  t h e i r  hprovezents aqd not fo r  the i r  i n t e re s t  t h e  land. Tns 

$5,000 paid for the rzlease & the Stocii~ridges and Iknsees i s  uncm- 

scionable on its face a d  should te disregarded except as a possible  

se to f f  aga i r s t  any recovery, See Creek 1Jation v, lirited S ta t e s ,  2 

h d .  C:l. COD, 98, 113-uL (1952) ; hcCaulev v, United Star.es 'i incl, a, 

Comm, 60e, 617, 638-6&3 (1951). The rei '~1burse~%nts rnacie f o r  expenses 

were an atte~irpt  t o  mgke the Irdizns whole again but tney canr-ot ~ z k z  up 

f o r  the loss of t h e i r  in te res t  i n ' t h e  Green Bay land. 

The Government also ra i ses  the question of accord and sat isfact ior , .  

It al leges tha t  the Gresn Eay Set t lemnt  kzs  a matter i n  controversy 

within the  ~ezi&ng of U.S. Code, T i t l e  28, Section 255 (2517) a-p1d 2E6 

(2519) azd that  the pqment of the judpent entered. by the  Court of Claim 

on the mandate of the Scprexe C o c t  (170 U.S. 1 )  const i tuted an accord 

and sat isfact ion z t  Ccxzon La.d artd a s"atuto;y k r  t o  the present claix. 

The facts  upon 1-ihlch deieniant r s l l e s  t o  estaSl ish accord a d  s a t i s -  

fac t ion  a r e  not sufficient. A n  accord and sa t i s fzc t ion  presmposes t k e  

v o l l ~ ~ i a r y  action of koth par t ies  cn ent=rbg k t o  tk arrzngtrcsnt in 



b e s t  of the s i t ~ a t i c n  as they were faced ~ 5 t h  it when they  acze?ted th2 

* -. land in Kansas in exchsnge f o r  the rirsconsir land. It was th5 Kansas 

land f o r  which the juriWnt was ordered by t h e  Su~reme Court in reviewhg 

the  Court of Claims decis ion in No, 17851. The question of res juc ica ta  

has &ready been d i q o s e d  of and '~111 not b discussed further. 

The l a s t  p o b t  ra i sed  by defendant is t h a t  there  has been no shoxizg 

by -petitione=.s t h a t  there  kz s  a lack of fzir and hcnorable deal ings  on 

t h e  p a r t  of defendant i n  its t r e s t zen t  of the  Eigrzzt New York I n d i ~ n s ,  

t h a t  t h e  p e t i t i c n e r s  have established t'it the  act iohs  of d e f e n d a t  

throughout i t s  course of &ealiT?g k i th  the  ancestors of p e t i t i o n e r s  w e r e  

less than f a k  and honorable a s  demnded by the  previous ac t ions  of 

defendant, a s  s e t  ou t ,  which l ed  t o  the  purchase of 1E22 by t h e  Zmigrant 

Hew York L?c;ians. 

- ~t w a s  a l so  a contention of &fez&nt du rk -g tk  t r i z l  of t h i s  case  

t h s t  t h e  bou&zry of the souther?- lise cf thz  12.22 p r c h z s e  f x n :  t h e  

lknor;*-ees was the  I/--ni-lcxoc River an6 not t he  i4ilmukee 3ive~.  3,sed 

upon t h e  evidence ir? the record, a s  s e t  f c r t h  k~ the f h ? i n g s ,  it see r s  



Pet i t ioners  a s s e r t  t ha t  t he i r  ancestors had one-half i n t e r e s t  

the area described in the 1e22 trezty.  Iiowever, they disclaim z q t h h g  

outs ids  of the area d t i ~ z t e l y  recognhed as being lknoininee lands. In 

the 1822 puc ,kse  there was estimated t o  be 7,480,000 acres  a s  o r i g i z a l l y  

describsd i? the t reaty.  'dhn the area purchzsed was reduced t o  t h a t  p a r t  

of szid area which 123 with in  the bo~rldzries recognized, it m s  then e s t i -  

mteci by pet i t ioners '  e x p r t  t o  ccn*~ii i  3,931, COO acres, Tfiat  wadd  mean 

tkt pz i t i t i one r s  c l a L ~  a om-hzlf i n t e re s t  i? a t o t a l  es tkzted zrea ~f 

3,931, "9 2cyes. T h i s  1 ~ ~ 2  xc.26 Sa x5tkL-i the bc~qdzrlts sf t k z  

Z e n c ~ L ~ e e s  as recognized. in the Pra i r ie  &a Chien axi ~ u t t e  des &rts 

t r e a t i e s .  

1Tnen the pet i t ioners  vaived any questicn zs t o  the northern bcmdary 

of t h s  a rea  they renovecl ths contention ccncernhg t h a t  boundmy. The 

c!ifferer,ce ovtr th? scuthern bsundary has been Secided h favo? of *ti- 

t i o n s r s  on the  evisezce it k i l l  be csnslci~red ss k i n g  the K 2 w a u k e e  

River. T h i s  xculc! nake the grzzt un2er the 1122 treaty e-xtencl t o  t he  

sou tns i s t  t o  Lake I<ichlgul as depicted cz pet i t ioners  --bit So, 1k2 

i n s t sad  of stopping a t  ;hiiebago I&e a s  defendan5 a z e g e s  z s  skor-.m 



it is the o,C t h i s  Comiission t h a t  the  

ancestors of p t i t i o n e r s  k%o com?lied k i t h  the requiremmts of payment 

and removal t o  ;?isconsin acqubed a cornpensable i n t e r e s t  in t h e  lands 

purchased in  1822 fron the 15enoninee Indians. That i n t e r e s t  orJy c u l  

be &scribed a s  a jo in t  temcy for  the reason heretofore s t a t ed .  In 

the f2c2 o f t t i e  ac t ioz  taken by defendant when the  New York I n d i a s  re- 

q ~ e s t z d  pemission t o  pwchase the.  land ar,6 remove and requested assvances 

cf t i t l e ,  it cznnot 'be dsnizd thz t  the l a t e r  act ions of defendant xere 

- 
h i a n s  rsse=eC, ar,d wtre entit led.  t c ,  mder  the law as set out  i n  t he  

Indian C l a i m s  Comissicn Act (60 Stat. 10t;9), a b e t t e r  p ro tec t ion  of t h e i r  . 
i n t e r e s t s  than has given then by defen2m-t a f t e r  i ts o r i g ~ a l  zssurzncos. 

&en deferdant dstedqecl .  tkt it +=s necessary t o  e n t e r  t h e  d i s -  

pute over what was grmted in the t ~ o  t r e a t i e s  involved, it has i ts  duty 

t o  f~ l lo 'u j  i t s  pr ior  ccn-ritme,?'-s t o  the k w  York Indians. Defendat  used 

i t s  s n p r i o r  posit ion t o  a c q ~ ~ e  fo r  i t s ex  z t  tine e x F n s e  of the  Zxigrant 

Kew Ycrk L~Sisns, and wit'nout coqensation t o  then, t he  very lands  which 

it had assured tknx it would recogxize a s  belonging t o  them m6er wiiatever 

. . t i t l e  it XZS h91d by t=:r gzr,-Lors. ?ei-,itionersl an.=estors %ere not  en- . . 



or 69,129 acres  t~ the Sto++riere an2 ?>assz an6 the S r 3 t k r t c n z .  - 
This, ho-zever, differed fron ths origLqal ur,.'erstandybg %hereh thf: 

pa r t i e s  ~ h o  pal5 ad re7,cved t o  Xisconsi? were the only ones en- 

titled t o  ;? i q t e re s t  in the lack. The sale s i t ua t i on  a s  t o  the  

taking would prevail  w i t h  regard t o  the  cesrior, taken by defendant 

under the  Treaty of Butte aes Korts wnich w a s  r a t i f i e d  on February 19, 

1829, except f o r  the express provisiocs placed therein by the  Ss~ l z t e  

t o  the  e f f e c t  t h a t  the t r ea ty  should not impair m y  right which the 

New Yo~k Indians n;ight have i n  any of tne lands mentione8 in t h e  t recty.  

It seens evident t h z t  the actu2.l deprivztion of t h e i r  i n t e r e s t  i? the 

1822 1m.d~ took place en t i r e ly  mder the Stambaugh Treaty upon i ts  

r a t i f i c a t i o n  bj the  Senat? on &me 25, 1832. 

t h e i r  bterest  u d e r  the 1E22 t rea ty  :5th the 1-kno-sees ' a s  much l a rge r  

than t h e  area xhich petitioners claim on the basis of recognitloa of 

title in the Yenczinee in 1825. The area t o  which t h i y  c l a i i  t h e i r  one- 

half b t e r e s t  i n  t h i s  cese i s  described as follot:~: 



and t h z t  t h e i r  ancestors were deprived of t h e i r  one-half i ~ t e r e s t  in the 

above described land and t h a t  defenbnt  is l i a b l e  f o r  it mc2er t h e  pro- 

. show, ixlu&ing, but no t  lirrited to, a l l  lands retained by o r  accruing 

interlocutcry order siizL1 Ix ectered accorbnce ~ 5 t h  t h e  a b v e  

opinion, 




