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General Perry V. Horton,

Attorneys for Defendant.

OPINION OF TFE CCHMMISSION

Witt, Chief Ccommissioner, delivered the opinion of the Commission,
Petitioners in this case are seeking recovery of defendant fer the
value of one-half interest in an estimated 3,931,000 acres allegedly

acquired by their ancestors frem the Menominee Indians under a trealy
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between the Mencminee and the Stockbridge Netion, the Fir
Party of the Cneicda Naiicn, the Tuscarora Mation, the St. Regis Nation

and the Munsee Nzticn on Septemver 23, 1822,
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Petitioners call themselves the Emigrani New York Indiens and cuil
was filed cn their behalf by certain individual merbers of the Oneida
Tribe of Indians of Wisconsin and the Stockbridge-¥unsee Community who
allege themselves to be descendants of the New York Indians who emi-
grated to Wisconsin follcwihg the treaty of Septamber 23, 1822, Peti-
tioners further sizte that there is no tribzl organization recogrnized by
the Secretary of the Interior which is capsble of representing them in
this action.' However, counsel for petitioners moved the Commission for
the entry of an order joining the Oneida Tribe and the Stockbridge-tunsee
Community as additional petitioners. Theyvstate in their moticn that
the individual members of these two groups are also the members of the
alleged entity known as the Emigrant Kew York Indians. The atiorneys!
conirocts uwmdor vhich this action 13 Livught Ly Ui firm of aamron, faron,
Shimterg and Hess are %ith the Oneids Tfi = and the Stéckbridge—ﬁunsee
Cocmmuriity and have been approved by the Secretary of the Interior., This
Commission, by order of even date herewith; has granted the motion of peti-
tioners and admitted the Oneida Tribe ard the Stockbridge-Hunsee Community
as additional parties plaintiff, and therefore is of the opinion thai the
objections of defendant to the validity .of contracts of counsel for the
purpose cof maintaining this action are not sufficient and pstitioners will
be permitted to continue under said contractis,

The Treaty of September 23, 1522 under which petiticners claim their

la

ancestors acquired one~half interest in the lMencminees lands rsads
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n part,

as follows:
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The Mencmonee nziion of Indiens, in comsideration of the stipulations
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Christian pariy of the Oneida, and the Tuscarora, and the Si, Regis,
and HMunsee nations, do hereby cede, release and quit claim to them, the
people cf the said Stockbridge, Oneidz, Tuscarcra, St. Regis, and
Munsee nations, forever, all the right, title, interest, and claim of
them, the Menomonee nation of Indians, to all the lands and islands
comprehended within and described by the following boundaries, viz:z

Beginning at the foot of the rapids on Fox river, usuzlly
called the Grand Kahalin; thence southeast (or on the lower
line of the lands last season ceded by the Menomonee and
Winnebago nations of Indians, to the Six Nations, St. Regis,
Stockbridge, and Kunsee nations,) to or equidistant with the
Manawahkiah river, empiying into lake Michigan; thence on zn
easterly course to and down said river to its mouth; thence
o Uicrly, Vu e wusdels vl lahe Michigen, L0 ana acruss Ll
mouth of Green Bay, sc as to include 211 the islands of the
Grand Trazverse; thence from the mouth of Green Bay, aforesaid,
nertrwesterly course, to a place on the northwest shore of lzke
Michigan, generally known and distinguished by the name of
Weychguatonk by the Indiens, and Bey de Hogue by the French;
" thence a westerly course, on the height of land separsting the
waters running into lzke Superior and those running into lake

Michigan, to the head of the Mencmonee river; thence continuing :
nGQV‘

early the same course, until it strikes the northeastern
boundary line of the lands ceded as aforesaid by the Mencmonee
and ¥innebago nations to the Six Kations, St. Regis, Stock-

bricdge, and Munsee naticns of Indians in eighteen hundred an
.‘.‘J.
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wenty~one; thence souitherly to the place of teginning,
ARTICLE IT
The Stockbridgs, Oneida, Tuscarora, St. Regis, and Munsee nations

aforesaid, do promise and agree to ard with the sazid Mencmonses, that

of occupying ancd reciding upon the lands herein ceded, in common with

e prem E s A 3 A + 3 fynvmm 3
chen the Stockbridgze, Cneidz, Tuscarors; St. Regis, and Munzee nations;



rmay 2 in any marner made by the said Sto

St. Regls,; or Munsee Nations.,

they, the Menomonee nati

cettlements

or improvemenis whaiever, wnich

ckbridge, Oneida, Tuscarore,

11

ARTICLE I

The Stockbridge, Oneida, Tuscarcrz, St.

do further promise and agres to

and with the

Regis, and Hunsee naticns

said Mencmonees, that,

according to their request, all the French ard other inhabitants who

nzve just and lawful clzims to,

amy lands herein ceded, shall remain urmol

bridges; Oneidzs, Tuscaroras,

pressly understood by the

St. Regis, or Munsees.

and are now settled and living upon,

ested by them the said Stock~

It is also ex~

tockbridge, Oneida, Tuscarora, St. Regis,

and Kunsee nations, that the Menomonees do not herein cede to them; the

he vicinity of Fort Howard,

of which m

Oneida, Tuscerora, St. Regi
or near the

may have been heretofore extinguished by the Americar

~

gis, Munsee natlons. any lands in
mouth of Fox river, the title

1 Govern=-

menu.
ARTICLE IV
In considerziion of the cessicn k

unses

~

Their deputies, paid to the chiefs and head men of the Mencmonee naticn,
this dzy, the sum of one thousand dollars in goods, in full of 21l dzmand

rztions of Indizn

erein made by the Mencmonees, the

aforesaid have, by the hands c¢f

in this treaty on their pari, the rsceipt whereof is hereby acknowledged

FS L Y 2 ? 3 <
b7 the lMancmones naticn. &nd the

Indiens, do promise and agres
to them, the Mencmonees, the sum of ons

Cneida, Tus

-5 e, - £ 2 - -~
cerorz, amg St. Regis naticn
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10 &nd with the Menomcnee naiicn, to pzy
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, eand also one thousand cdellars in two years frem the
he whole to be paid in goods; the which respective sums
are to be a full and complete recompense and compensation for the larnds
hereby ceded, released, and quit claimed to the Stockbridge, Oneida,
Tuscarora, St. Regis, and Munsee nations,

-~

In testimeony whereof. the said deputies, and the said ch

v

efs and

..h

head men, have herecunto set their hands and seals, et the place and on
the cday and year sbove written.

Witnzss, John Sergeant, jun., Agent con the part of the Govermment
of the United States,

U’nder the description as set forth in the above treaty the Enigrant
New York Indians would have claimed a one-half interest in approximately
7,80,000 acres., EHowever, petitioners have formally cu.sc’* aimed zny
interest in the land included within the zbove description ito wiich the
United States did net recognize Mencminee title under the Trea aty of
Prairie du Chien of August 19, 1825 (7 Stat, 272). Vhen the area of the
Merominee lands is thus reduced, it is estimated by petitioners! expert
witness to contain 3,931,000 acres and petitioners' claim is reduced
to 2 one~half interest in that a:::'ount of leard, This estimate of acreage
is supposed to exclude all major weter areas within the rescognized area,
¥With regard to the Treaiy of Prairie du Chien as constituiting recognition

of title to the areas claimed by ihe respective tribes who were parties
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Feliticmners consirue the terms of the 1822 treaty as entitling

their ancesiers tc 2 one-half interest in the land because of the

reservation by the Menominees of the right of use in common: of the

land. This appears to be the cnly practicable construction of the

grant. The Menominees ceded, released and quit claimed the area

“described to the Emigrant New York Indizns and then in Article II they

reserved the right to use that area in common with the Emigrant New

York Indizns., Since nothing was passed by the treaty but the right of

use and occupancy, any reservation of use and occupancy rights amounts

to reserving the same righis granted. In other words, the Menominees

reserved the same rights which they passed on and the only way possible

to construe such a grant and reservation is by calling it a tenmancy in

A oecr e amd amas - . 3 rnd 3
comnen of vhe ight of uwse and coosupomsy. The fee "remainine din fthe

~

Goverment, could not have been passed. Thig would give the Enigrant

¥ew York Indians a2 one-hz2lf interest in the Menominees! lands to what-

ever extent they held such lands. 4is stated above the Emigrant New York .

Indians have disclaimed any mtere t in lands to which title has not

been recognized in the Menominees,

Withcut going into too much background, the facts involved in this

litigation are that certain of the I‘mv zans of New York who were mesibers

of the Six Nations regquested permission of the Goverrment to remove to

the west and locate on new land, This memorizl includzd z request for

agssurznce by the Cevermment that whatever arez the New York

succesded in acquiring would bz recognized, The CGovermment

mission to remove and agreed that the title of the New York

Indians

“ A
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any lznd acguired would be recognized as being held by them in the same
manner 2s it was held by those from whom they purcnased it. They wers
given help in their quest for a new home by equirment and provisions
for the members of the party.

While the New York Indians were on their way to Wisconsin to select
lang it was learned a Col. Bowyer had taken a cession of part of the
area which they had wanted, &%t the insistence of Governor Lewis Cass of
Michigan Territory, which included what was to become Wisconsin, the
War Department disapproved the Bowyer cession. The New York Indiens
again went to CGreen Bay and with the help of the United States officers
entered into an agreement with the Menominee and Winnebago Indians on

Avgust 18, 1821 in which uth cuired zpproximately 80L,000 acres of

Toam’  avnalnesiva AF masarn wataw zwase. The lanAd
=INT, SXTiNeElve o A0 wRLer rreag, ine Lang

rurrhaced wa2e Aacrrnihad
L0777 oms - N
as folicws:

Beginning at the fcot of the Rapids on Fox River, usually
called the Grand Kaccalinj; thence up the sa2id River to the Rapids
5% Winnebago Lake; and from the river extending back, in the
width on eash side, to the North West and to the South.Eas.,, equi-
distant with the lands claimed by the said Menomini and Winnebago
nation of Indians.

The Menominees and Winnetagoes reserved the right to hunt c.nd fish cn
the land ceded. The consideration was $2,000.00 in money and goods.
President Honroe approved the treaty cn February 19, 1822 aﬁd stated that
the lands werzs to be held by the New York Indisns in the same manner as the

‘fenominess and Winnsbagoes had held thenm.

p7l

For various reasons tne lizw York
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purchase of 1821 and the Secretary of War approved their regquest to nsgotizte

for mere lend and gave assistance again. Cn September 23, 1822 the dsputiss



of the New York Indians and the Mencminees entered inte a2 trealy

under the supervision of John Sergeant, Jr. The area ceded was the

one described above as being the area in which petitioners claim
their interest in this case, The Menomonees reserved the right of
cccupancy and use in commen with the New York Indians and the purchase
price was §3,000.00 in goods, The zrea of this cession was some
7,480,000 acres, exclusive of mzjor water areas. President Monroe

approved the cession on March 13, 1823 with the following qualifi-

cations:

The foregoing instrument is aporoved, so far as it conveys
to the Stockbridge, Oneida, Tuscarorz, St. Regis, and Xunsee
tribes or nations of Indians, that portion of the courntry there-
in described which lies between Sturgeon Bay, Green Bay, Fex
River, that part of the former purchase made by said tribes or
nations of Indians of the Menomonee and Winnebago Indizns, on
the 8th of August, 1821, which lies south of Fox River, and a
line arawn trom the douthwsstern exiremity of sa2id p"*»"‘u..,v tec
the head of Sturgecn Bay, and no further; that guantity being
deemed sufficient for use of the first ‘oefore-mentione&i tribes
and nations of Indians, % % # %

This approvel covered about 1,557,000 acres. See petitionmers' Exhibit 1L2,
When the New York Indians protested this partial approvel the Secfe-

tary of War assured them that it in no way invalidated their fitle to all

of the land acquired from the Menominees, including that to which the Govern-

ment had not given it-s special sanction. The Secretery also offersd two

million acres of land in exchange for that which the New York Indians slready
had, but they did not zccept the offer,
On Jamary 8, lBZS.t‘.’:é Brotherton Indiars entered into a treaty with
he Stocktridge, St. Regis, Firgt Christian Pariy of the Oneida Natiicn,
Tuscarora and Munsee Tribes under which they paid a consideration and

acquired an intersst in the larnd purchasad from the Fenominass

w
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Cn August 19, 1825 the Trezty of Prairie du Chien between the United
States and the Sicux and Chippswa, Sac and Fox, lMenominee, Ioway, Sicwx,
Winnebage, and a periicn of the Oitawa, Chippewz and Folawattomie was

entered into. This treaty wes for the purpese of establishing boundaries

between the signatory tribes. The Menominee area could not be describe

.

cefinitey, but only generally, because the Menominees were not sufficiently
sure of their boundaries and because of "some uncertainty existing in con-
sequence of the cession made by that tribe upon Fox River and Green Bay,
to the New York Indians.®
On August 11, 1827 the Treaty of Butte des Morts (7 Stat. 303) was
held between the United States and the Chippewa, Ménominee and Winnebago
ites for the purpose of settling the boundary cuestion lef: unset;led

Yer b Memnndee 4@ Demadwi~ Ao i s e
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cessions already made to the United States. The New York Indians were not

(7]

a party to this treaty although the Brothsrions had permission tc send a
delegation and the Munsees were present, according to the Journal. The

claims of the New York Indians were placed before the Commissicners, however.
The treaty set the beundaries between the Chippewas, Menominees and Wwinne-
tagees. t 2lso menticnad the existence of difficulties beiween the HMencminzs

and dWinnebtago tribes and the Hew York Indian
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with the New York Indians. The third article of the treaiy was a cession
ci land by the kencminees to the United States in iths wvicinity of Craen

2y. There was a provisc added to the effect tha
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he chese, just s¢ the arves ¢f land remained the same. The MNew Yerk

dians pretesied the actiion under the Treaty of Butie des Moris,al-
leging that the cession to the United States theresunder was a2 part of

the land which the Menominees had ceded to them in 182 The said treaty,
however, was rzctified by the Senate on February 19, 1829 with the proviso
that "The said itreaty shzll not impair or affect any rignt or clainm wﬁich
the Wew York Indians, or any of them, have to the lands, or any of the
lands, mention=sd in said treaty."

In the meantime the New York Indians had requested of the Senate

that commissicners bes appointed to settle the boundary cuestion. Cn

June 9, 1E€30, pursuant to Article 2 cf the Treaty of Butte des Morts,
President Jackson appointed commissicners to investigate the alleged
controversy veiween ke Henominee and Wanneoago Trices anda the New lerx
Indians. CSecretary of Wer Eston instructed the commissioners to selsc

2 suitable area of land for the New York Indians znd establish its bcund-
ries. Ee further stateé that the President wanted any question as to

the validity of the Treaties of 1821 znd 1822 waived. He further in-
structed the commissioners that the New York Indians were an agricultural
pecrle and conseguently needed a smaller arez of land than the Hencminees
and wWinnezagoes who were still in the hunter state.

During July and August of 1830 the commissioners met in council

with the parities for the purrcse of settling the dispute betweesn them.

Afler extensive hearings the commissioners establishisd boundaries for

about 300,000 acreas of lani for the Rew York Indians. At the ccnclusicn

of the Ccuncil on September 1, 1830 the Cemmissicn certain Menomines
niefs and intsresiad whiite ssiilers azsazbled in the guarisrs cof Col.
Comul

vy =l

zugh, the Indizn sgent al Green Bey. It was decided, without the

WG,



presence of the New York Indians, that Stambaugh should take a delegation
of Menominees to wWashington for further negotiations. When the delega-
ticn arrived in Washiingion, Secretary of War Eaton and Col. Stambaugh
were directed by President Jackson "to enter into some amicatle arrangs-

tr
1

ment with the Mencminsze Tridbe of Indians now at the City of Washingicon

2

for a settlement of their dispute with the New York Indians, and to cotain
from them such cession of couniry as may appear just and reasonzble and
also such portion of their couniry as they may be disposed to cede to
the United States.®

t of thess negotiaticas, and over the protest of the New York
Indians, came the so-called Star mbaugh Treaty of February 8, 1831 (7 stat.
3L2) teiween the Mencminses and the United States. Under this treaty tne

- - c . v .
= - E Y27 TTwad nad Qlradamne Crnea e Wl ea
Mancminea ceded an ore2 of 800 000 aorcco s tho Unidcd Statcoo for thc v

>

York Indizans. fhe Government paid $20,000 for the land. The terms cf the
Treaty specified that the land should be for 211 Kew Tork Indians who
wished to remove to and settle thereon within three years, at the end of
that peried the President was empowered to apportion the land among the
actuzl occupants at the rate of 100 acres for eéch settler, with the
remainder to revert to the United Siztes. The Menominees also ceded

all cf their land on the southeast side of Winnebago Lake, Fox River

and Green Bzy. The area of this cession was esiimated at 2,500,000
acres in the Treaty and it covered ths greater portion cf ihe area ap-

proved for the Hew Yerk Indizns by Fresident Monrcs in 1£23. The Trezty

PO LN B R Y Neew WV L TSl A S . M 2=
alsc provided that if the New York Indians refused to accept the provisicns
—— L PP T S S L B S DI 3. L - ——
maga2 Ior them the Uresident wowda direct tnelr immeciztie removel Iren
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the Menominee country. The President was given the right tc extinguish
the title of tfe Menominees to the remzinder of their country for addi-
tional annuities in an amount to be set by the President.

On February 17, 1831, the Treaty was zmended to eliminate the regquire-
ment of removal in three years and make it discretion2y with the President
and to make the apportionment of the land on a just and equitable basis,
instead of 100 acres per individual. Another amendment said that the bal-
ance of the land should be the property of the United States should the
New York Indians refuse or neglect to remove to it. It was also provided
that the removal of those New York Indians who may not have settled on the

Wisconsin land at the end of three years should be discretionary with the

President.

oy ctmciim e AN N alal)

Ca Fel ALy vy dUgs e a.-::c:.x,j was rzierpred Lo Lhe Senete Commities
on Indian Affairs, Sécretary of Var Eaten had writteﬁ a letter to President.
Jacksen in which he stated that the treaties of 1821 and 1822 were invalid
because not ratified by the Senate.under the 12th Section of the Trade and
Intercourse Act of 1802 and because ke deemed the consideration pzid by the
New York Indians to have bsen inadegquate. Based upon that reasoning he
stated that in negotiating this Treaty, "It did not occur to me as
prerzer to present the demand of the New York Endiané as a matter resting
upen right and justice.® This letter accompanied the Treaty to the Ssnzte
Committee. The Senate adjocurned wiihout actlng on the Treaty.

vihen Cengress recenvened the next fall a delegaticn of New York
Indians went to @Washington to protest the ratification of the Treaty.

Lewis Cass had been appcinted Secretzry of War and Geverner Ferter had
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zken Cass' place as Coverncr of Michigzan., Cass aprpointed Perier tc

=
(=4

negotiate with the delegates of the MNew York Indians and extensive meet-
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ere held buf without result because the New York Indizns would not
accept the éO0,000 res which they hzd been granted in the Tresty. They
wanted to exchangze 200,000 on the south side and this was refused on the
grounds that the land belonged to ihe Menominees. Cn June 25, 1832 th
Senate ratified the Stambaugh Treaty with certzin amendments which granted
three townships to the Stockbridge, Munsee and Brotherticn Indians on the
east side of lake Winnebago. The Senate also aliered the boundaries cf
the 500,000 acre tract granted to the Six Naticns and St. Regis Tribe to
cenform to their demands.

Governcr Porier was directed to obtzin the consent of the Mencminess

10 These changes or 10 the clcosest practiczble arrangement pﬁ==ﬂh7° and

also to obtain the consent of the New Yerk Ihdians to any arrangement
ma2de with the Menominses. This resulted in a supplementary Treaty on
Cctober 27, 1832 between the Mencminees and the United States. After
much persuasicn Governor Porter finzlly obtzined the consent of both
parties,

The result of the Stambaugh Treaty of February 8, 1231, its amend-
ment cf Februery 17, 1331 (ratified June 25, 1232), and the supplementary
Treaty of Cctober 27, 1832 wazs to provide a tectzl of 569,220 acres of
land fer ths New Yerk In:;ans; of which 46,0£0 acres, or two townshirs,

.. -~ £ e = 5 3~ -~ j ¢ Mo 2 AN
were for the use of the Stockbridge and ¥unsee Tribes, 23,040 zcres, cor

one township, were for the Erotherten Indians, and 530,000 acres were

for the remzinder of the New ¥Yeork Indizns.
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Cn Jamuery 15, 1838

tween the New York Indians and the United Siates was

this Treaty the

relinguished their claims to the

upon wWhich the Emigrant New Yc

Hew York Indians

ri Indians were then residing.

Treaty of Buffzlo Creek (7 Siat. 550) be-
concluded. Under

who rem2ined in the State of New York

land in Wisconsin, except for a tract

In return

for their relinguishment the United States granted all the New York

Indians 1,824,000 acres in what is now the State of Kansas.

S 620

The New York

Indians since have been paid for the Kansas landunder a special jurisdice

tionzl act.

Ed. %27.

See New York Indizns v. United States, 170 U.S. 1, 42 L.

Based upon the foregoing essential facts the Emigrant New York Indians

contend that defendant is liakle to them wnder Seciicns

[1}]

R

nd 2(3) of the Indians

Clzims Commission Act {(£0 Stat

-~
_——aa 4w

>

!..I-

tion of the Comnission, the

third is that of releazse, the fourth is a general denial

thaet of offsets.

1 its answer presents five defenses.

second is that of accord and

The first challenges the jurisdic-

catisfaction, the

and the fifth is

Defendant, in its attack cn the jurisdiction of this Commission over

the subject mztter of the claim, zlleges this to te a dispute between

<
-y

Indian Tribes and nct between 2 tribe or group of Indians &

0]

tates. Ezsed upen this

Commissicn Act doss not confer such a jurisdiction upon the
Were this in truth a
guestion cof jurisdiction would bte 2 sericus cne., However,

sion cdoes not interpret the present cass as

nticn defendzant says that

ST

one between

d the United
the

Indizn Claim

Commission.

this Commis-~

tribes, but it
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is rather 2 cazse by a group of Indians against the United
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alleged wrongs commitied against it

g

the United Siates, a
ticn alleges. The fact of negotiations between tribes as the scurca of
the land, for which claim is here made, cannot have an effecl upcn the
Jurisdiction of this Commission over parties and subject maiter, [ailing
within its statutery sphere, as alleged. In other words the jurisdiction
of this Commissicn cver the parties and subject matter involved cannct

be defeated by the fact that plaintiffs! title, if any, was derived from
another group of Indians. The crux of the case lies in the questicn as to
the effect of the actions or lack thereof by defendant on the rights of
plaintiffs. The dispute between Dl tiffs' ancestors _and the Mencminee
Indians becomes only & side issue to the basic question of whether or not

defendant has acted preperly in

I

ts course of dealings with
fore and during the negctiations of the series of treaties involved herein,
or whether those acticns were such as to give rise to a liability on t.he
part of defendant as alleged. It xrust be borne in mind that whatever
r:.ghts the plaintiffs!® ancestors had were already in existence a2t the

time the dispute between the Indians arcse. Those rights grow cut

of the Treaty of 1822 and, as stated béfore, the guestion tefore us

is the role played by defendant in iis connecticn with the transaciions
narrated. The moment defendant became interested in the settlement of

the difficuliy beiween the Indians,

'.J-

t must account for its actions. In
accouniing fer thess actions the defendant brings itself and plaintiffs

sguarely within the jurisdicticn of this Coroissicn as set forih by Ceongress
J gr

de

!
o

n the

n2izn Claims Ceomm



The second point in the defense of lack of j

'

ur
the "CGreen Bzy Settlemeni” and the ccnsent given by the Menominees and
Winnebagees in the Treaty of Butte des Mcrts to the President to estab-
listh boundaries between them and the New York Indizns. Defendant ceon-
tends that the "Green Bazy Settlemsnt" resulted in settling the disgute
whether it be called an zarbitration under the Treaty of Butte des lMortis
or a medification by and between the tribes themselves and that this
Commission has no jurisdiction over settled claims. This contention in-
volves the actions of defendant throughout its dealings with these Indians.
In other werds, if the settlement was just and equitable, then the plain-
tiffs have no case, but on the other hand if it was not a just and equit-
able settlement, or if it was no settlement at 211, then arises the ques-
tion as to whether or not the defendant should be held lizble. - The questicn .
as to the section-of the Indian Claims Commission éct.under which that
1iability mizht accrue hzs been scomewhzat confused by plaintiffs in their -
reply brief. They have brought suit under Sections 2(1), 2(2), 2(4)
and 2(5) but in the reply brief they zrpear to rely primarily on Section
2(5).

The first §ropositicn to bear in rind in regard to this conten-
tion cf defendant is thzt the facts in this case show plainly that
the New York Indians who went to Wisccnsin did so with the full aporoval

and assistance of defendant. The dealings had between the Indizns

"
bt

ere

supervised by cfficers of defencant znd thsse cificers witnessed the

treaties. The defendant even canceled 2 purchase made by Col. Bewyer in

the area so that the Mew Yeork Indizns could nzgzotiats for the land. ¥When
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President ¥onroe auproved only a part of the arsa purchased under ths
1822 treaty with the Menominees, the New York Indians protested and the
Secretary of War assured them that the appreval of only a part of the
area had no effect on their ititle and that the defendant acguiesced in
the arrangement with the Menominee in its entirety. In every way the
Secretary reassured the New York Indians as to their rights under the
Treaty of 1822 with the Menominee. So far a2s the Treaty of 1822 is con-
cerned it apeaks for itself. It shows plainly what was agreed to betwee
the Menominees and the New York Indians. The facts 211 show that the New
York Indians zcted in ood faith and with the blessing of defendant. This
conclusion is inescapable and carries with it the obvious ccnnotation of
bad fzith on the part of defendant in its later acticns which culminated in
ne Stambaugh Trezty Supolemsnt of October 27, 1832.. .

After the winter of 1822 and 1823 thers bszzn to dévelop bad feeling
between the Menominees and the New York Indians over the question of what .
the Treaty of 1822 had conveyed. During this period the defendant decided

to have various tribes 1n Wisconsin set their boundaries and entered into

treatices for that purpose. One of these was the Treaty of Prairie du Chien

ct

of fugust 19, 1825 (7 Stat. 272) with different tribes in the arez of the
Mencminee. The boundaries of the Mencminee were set by this treaty in
general and it was recognized thai the Mencmineses had made & cession to
the New York Indians. In 1827 defendant decided to hold another treaty
tc finish establishing the boundaries left incemplete by ths Frairie du

s A

Chien Treaty and to take a cession of whatever lard it could get. Cn

August 27, 1827 the Trezty of Butte des Merts (7 Stat. 303) wes concluds



with the Chippewa, Mencminee and Winnebago tribes. The New York Indians
although having their side of the story presented to the Commissioners,
were not parties to the treaty. This treaty established the boundaries
between the Indian parties thereto and noted tﬁe difficulties existing
"between the Menominees, Winnebagces and New York Indians with regard to
toundaries. The lMenominees and Winnebagoes agreed with defendant in the
treaty to accept the decision of the President with regard to the boundary
question between them and the New York Indians. Defendant also took a
cession from the Mencminees and provided that the President could change

N

th

boundaries of the cession if it interfered with the just claims of
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New York Indians, just so the land area remained constant.
In 1830 Commissioners Rooct, McFzll and Mason were appointed under
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Eaten were plainly cetr:msn»al to the interests of the New York Indians.
Their "settlement" of the dispute consisted of granting the New York
Indians some 300,000 acres. This was less than they had acquired undeé
the 1821 treaty with the Menominees and Winnebagces. Wwhile the Commis-
sioners had instructions to ignere the question ¢f the validity of the
1821 and 1822 treaties, they nevertheless concluded in a m2jority report
that the treaties were valid.

Immediately folliowing the decision of the Commissicners it was de-
cided to take a delegaztion, excluding the New York Indians, to Washingtcn.
This was done and the Stambaugh Trsaty of February &, 1831 was entered

into, Defendant tcck a cessicn of 2,500,000 acres {rcm the XNsnominees

Indians accepted the

- . .
trzy viculid Lo removed
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from the lencomiree country. Witheout goin
ars sel forth compleiel
at the beginning of this opinion, it seems apparent that the ultimate ac-~

ceptance by the Emigrant New York Indians of the final treaiy as ratified

by the Zenates on Juns 25, 1832 and the Supplementary Treaiy of October, 1932
was under duress, and tnat action of defendant through its officials did

)

not comport with the sitandards of fzir and honorable dealings reguired of
it as a result of its previocus actions toward the Emigrant New York Indians.
T is the opinion of the Commissicn that defendant was under a duty to the

Emigrant New York Indians <o recognize the terms of the Treaty of 1822 with

the Menominee Indians after it had promised to dc so in the beginning and

that having fziled to do so by arbitrarily depriving them of their cne-hzlf

interest in aporoximately 3,531,000 acres of land by exchanze for 559,120
acres, 500,000 acres of wnhich belenged ouiright to alli the New Yerk Indians,

and not to the petitioners zlone, must now be held accountable for th ese
actions.

The third point in the defense consists of the allegation that peti-
ticners iack the capacity to mzintzin this suit. This Commission feels

that the facts do not warrant thsi conclusion. The criginal purpose of
he purchass was to provide homes for these Kew Yerk Indians who wished
to participaile in the purchase and rsmove to Wisconsin. The group pres-

-—

ently bringing this action are the descendantis cf these New York Indizns

who raﬂd the purchase price and emizrated to Wisccnsin., The Broetrertens

ares a part of this group because they entered into a ssnarate treziy wiih

ihe groups cf Mew York Indians who had alrsady removed to Wisconsin and

f
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who had paid the reguested price fer the lands. The Brotherton Treaty
of 1825 gave the Brothertens a share in the land when they paid thei
proporticnate part of the consideration. What we have here is a group
of plaintiffs who became an identifiable group by virtue of acquiring

a comron claim in the CGreen Bay lands under the arrangemeni approved by
defendant. Unguestionably their group unity resis upon an agreement
with defendant. It would seem that the deliberate act of bringing them-
selves together as a distinct group by their own actions back in the
1820's would make them as eligible to be classed as an identifiable group
as some of the groups where it is necessary to depend upon ethneclogical
facts which had been dimmed by ih.e passage of years. We think it well

within the intent of the 4ct to admit these plaintiffs into court as an

identifiable group having a common clizim. See Tnomuson v. United States,
122 C. Cls. 348.

" Insofar as the matter of res judicata by virtue of the case of the

New York Indians v. United States (30 C. Cls. 414, 170 U.S. 1) is concerned,

it does not appear to bave any bearing upon this claim or the parties
asserting it in this l:.tlgat:.on. That case arose from the Treaty of
Buffalo Creek of 1838. The Treaties of 1821 and 1822 were involved only
as facts and not otherwise. The 1838 Treatiy was an entirely differen
transaction invelving a2ll the New York Indizns ard not petitioners only,
and their claim to Kansas land getten in exchange for the 569,120 acres
granted them when defendant deprived the Emigrant Kew York Indizns of
their lands by the Stambaugh Treaty. admittedly the ancestors of psti
tioning L. dians wers invelved in this ?_itigation, as a part of all the

Hew York Indizns, zad thsy shculd hava been, beczuse thery hi
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in the land in dispute. It aprears to this Commission that the plaintiffs
herein are the descendants of those New Yeork Indians who had interest

in the land acguired under the Treaty of 1822 taken frcom them under t
tambaugh Trezty of 1832. The fact that they, along with others, were

iven an interest in 569,120 acres under that treaiy and later litigated

(4181

over the land in Kansas for which they exchanged most .of the 569,120 acres
does not wipe out the unlawful taking by deferdant under the 1832 treaty.
The Court of Claims held only that the nine New York Tribes were involved in
the Treaty of Buffalo Creek, not that they were involved in the Treaties of
1821 and 1822, That was the finding ugheld by the Suprems Court in the

case of New Yerk Indizns v. United States, 170 U.S. 1

Defendant's contention in the secend part of point three to the

effect that the individusl members of the Onzida and Stcchbridgelﬁurcaa
groups cannot file the petition herein appears to have.been disposad of
by the admission of those groups as parties plaintiff. Defendant furtper
contends that there are duplicaté claims filed upon some of the land in-
volved in this case. Should that be true those claims will be disposed of
at the proger time.

The contract with the attorneys under which this claim is brought
was entered into with the Cneida Tribe of Wisconsin and the Stockbridge-
Munsee Ccmmunity and has been arproved by the Secretary of the Interior.
Sc far as is known these two orgznized greurs ceniain 21l of the descendantis
of those New Yerk Indians who had z clzim to the land purchased from the
MYenomines Indians, and constitutz the Exigrant New York Indians, who have

no tribal o

2]

zanization which is recog:n

o

n 3 - b od W P T d ~: ‘e
interior., It is stated by petiticnors in their orizinzl brisf

Lheir motion recently filed that the members of the Cneida Trite znd the

.~



Stockbridge-lunsee Community are the same individuals as the Zmigrant
New York Indians, This being the case then it appears that the functiocn
of having ihe Secretary of the Interior approve the contract of the at-
torneys has been performed. No useful purpose would be served by having
another contract with the same people and the interest of the Indians
would be no better served. The primary purpose of having the attorney
contracts approved was not to establish jurisdiction in this Commissicn
but to safeguard the interest of the Indians. We feel that the purpose
has been accomplished by the approfal of the contract with the Cneida Tribe
and the Stockbridge-lunsee Community, since they are the same people as
the gmigrant New York Indizns.

A}Under Point IV defendant maintzins that the New York Indians had

- - — . . T T
oniy 4 iicense or "lioal” and 50 acguiied LU CUiipouseulit lilslesy il Lo

Green Bay lands. This is not compatible with the permission and assur-
ances given them by defendant when they purchased the land; nor with language
of the cession treaty. They were tcld that their title would be Held in
the same regard as that of their grantors. A description of the area pur-
chased was furnished defendant in a2 copy of the treaty sent to the War
Department.

The fact that the Menominee title was not recognized until 1825 and
the purchase was made by the New York Indians in 1822 cannot affect the
title acguired by the New York Indians as against both the Mesnominees anrnd
defendant. It has ﬁot been gquestiicned that the title recognized was ihe
same general area which the Kew Yerk Indians had purchased in 1£22. And
petiticners iimit their claim to the area which was recognized in the
Treaty of Prairie cu Chien in 1825 and the Treaty of Eutte des Morts in

-~ -~ R s I . . - : PR ¥ N e R T R L TR | & Lo
1827 when the Menominee boundaries were Iinally establishsd. t is a fair
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assuroticn that the Menominees had Indian title in 1E22 to a ceriain area

P

of land in Niséonsin, or the defendant would not have recognized their
Prairie du Chien Treaty in 1825. Upon the assurance of
defendant that it would recognize the title of the Emigrant New York
Indians as being the same as thzt held by their grantors, the Emigrant
New York Indians acguired one-half interest in the Indian title had by the
Menominees. when defendant refused to honor its promises to the Emigrant
New York Indians, while at the same time it recognized the title of the
Menominee, it was less than fazir to petiticners' ancestors. The recogni-
ticn by defendant of title in the Mencminees renders it unnecessary for

the pstitioners to prove aboriginal title, because under the facts the

Emigrant New York Indizns acquired the recognized title of the Menominees

-

2 ] F < R, Sy 2 A09n Tm od LYl o mmam
by their purchzse under the Treatyof Septembor 23, 1822. Undex this par-

ticular situaticn we held that the recognition of title in the Menominees in
1825 as evidence that they held aboriginael title at the time of the Treaty
of September 23, 1822 and that as a result of that treaty a one-half interest
in the aboriginal area of the Henominees.passed to the Emigrant New York
Indians and that defend;nt should have honored its prcmises to acknowledge.
that title in them.

The defendant 2lso claims that the prior legislative acticn taken on

this claim constitutes a bar to the reccvery sought herein. Defendant

Sbévw  1a

presumably refers to the consideraticn received by the Stockbridge-lfunsee

Tribe and the Brotherton Tribe under the 1832 Tresaty. That considerziion

went for improvements which the respsciive groups had placed cn their lz

£1so in the Treaty of Buffalo Creek

n 1£38 the Cneidas in Wisccnsin were

wh
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reirbursed $35,3500 and the Creidas in New York were reimbursed 3

]
ON

, 000
for the expense of removal to Wisconsin. The 5tockbridge and Munsee
Tribes got $10,000 in 1848 and 1849 and an additional $20,000 which thes
were suppcsed to get was relinguished at a later d“te.‘ The St. Regis

- Tribe was also reimbursad for their expenses in ccnnection with the Green
Bay purchases., There was also a release given by the Stockbridge and
Munsees for the $5,000 paid them in 1849,

The payments given the Stockbridges, Munsees and Brothertons were
for their improvements and not for their interest in the land. The
$5,000 paid for the release by the Stockbridges and Munsees is uncon-
scionable on its face and should be disregarded except as a possible

setoff against any recovéry. See Creek Naztion v. United States, 2

Ind, C). Comm. 98, 123-11i (1952); Mclaulev v. United States, 1 ina. Cl.
Comm. 608, €17, 638;6b3 (1951). The reimbursementé made for expenses
were an attempt to make the Indians whole again but they cannot mzke up
for the loss of their interest in the Green Bay land.

The Government also raises the guestion of accord and satisfzaction.

L
-

alleges that the Green Bay Settlement was a matter in controversy
within the meaning of U.S. Code, Title 28, Section 285 (2517) and 286
(2519) and that the payment of the judgment entered by the Court of Claims
on the mandate of the Supreme Court (170 U.S. 1) constituted an accord
and satisfaction at Cecmmon Law and a statutory bar to the present claim.
The facts upon which defendant relies to establish accord and satis-
faction are not sufficient. An accord and satisfaction presupposes the

voluntary action of toth parties cn entesring into the arrangemsnt in
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under the Treaty of 1832 because they had no cheic
The later litigztion in Court of Claims No. 17841 (30 2. Cls. 413) did
nothing to change the situation. The New York Indians had mzde the
best of the situaticn as they were faced with it when they accepted the
land in Kansas in exchange for the Wisconsin land. It was the Kansas

land for which the judgment was ordered by the Supreme Court in reviewing

the Court of Clzims decision in No. 17861. The question of res judiczaia

has already been disposed of and will not be discussed further.

The last point raised by defendant is that there has been no showing
by petitioners that there was a lack of fair and hcnorable dealings on
the part of defendant in its ireatment of the Emigrant New York Indians.

s of fact +
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that the petiticners have estzblished that the actions of defendant
throughout its course of dealing with the ancestors of petitioners were
less than fair and henorable as demanded by the previocus actions of
defendant, zs set out, which led to the purchase of 1822 by the Emigrant
New York Indians.

it was also a contention of defendant during the trizl of this case
that the boundary of the southern line of the 1822 purchase frem the
Menominees was the Manitcwoc River znd not the lMilwaukee River. 3gsed
upon the evidence in the record, as set forth in the findings, it seems

River znd thszt the southern boundary of the Mencmines lands extendsd to

«
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1o the scuthern boundary of the purchase of 1822 in Articl

[¢)]

I of the Treaty between the Menominees and the Emigrant New York
Indians as the Manawahkizh River was, in fact, to the present Milwaukes
River.

Petitioners assert that their ancestors had one-h2lf interes: in
the area described in the 1822 treaty. However, they disclaim anything
outside of the area ultimately recognized as being Menominee lands. In
the 1822 purchase there was estimated to be 7,480,000 acres as originally
described in the treaty. When the area purchased was reduced to that part

of szid area which lazy within the boundaries recognized, it was then esti-

mated by petiticners! expert to contain 3,931,000 acres. That would mean

ot

hat peititioners clzim a one-half interest in a2 total estimated area cf

W

,931,000 acres. This land would all be within the boundaries of the
Kencminees as recognized in the Prairie du Chien and Butte des Merts
treaties. .

.When the petitioners waived any questicn as to the northern boundary
of the area they removed the contention concerning that boundary. The
difference over the scuthern boundary has been decided in favor of peti-
ticners on the evidence and it will be considered as being the Milwaukee
River. This would make the grant under the 1822 treatly extend to the
southeast to lake Hichigan as depicted cn peititioners Exhibit No. 142
instead of stopping at Winnebago Lake as defendant alleges and as showm
cn its Exhibit "A." The area in the nortnwest weuld extend to the becund-
ary of the zrea recognized as being Kencminee land. (See the description

in the Treaties of 1£21 and 1822, petiticners' Exhibii No. 142 and

Pl Joyymd 1 hn U SRR S SR L 1] han i B - R PRPEPE { Tvins s ] :
defendant's Exhinii "A.") The s map (delendant's Exhibii "BM) is



centirary to the evidence in the record when it shows ?Fe line of the
1222 cession as being the Maniitowee River instead of the Milwaukee
River and that is the line relied on by defendant in making its Ex-
hibit "4,

By way of summation, it is the opiniocn of this Commissicn that the
ancestors of.petitioners who complied with the reguirements of payment
and removal to Wisconsin acguired a compensable interest in the lands
purchased in 1822 from the Menomines Indians. That interest only can
be described as a joint tenancy for the reason heretofore stated. In
the face of the action taken by defendant when the New York Indians re-
quested permission to purchase the-land and remove and requested assurances
cf title, ii cannct be denied that the later actions of defendant were

< S 2k o md -l dhad o Lla weadlT ... . . PO A ST S GO
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Indians reserved, and were entitled to, under the law as set out in the
Indian Claims Commissicn Act (60 Staf. 1049), a better protecticn of their .
interests than was given them by defencdant after its criginal assurances,
When defendant determined that it was necessary ito enter the dis-

pute over what was granted in the iwo treaties involved, it was its duty
to fellow its prior cemritments to the New York Indians. Defendant used
its superior positicn to acguire for itself 2t the expense of the EZmigrant
New York Indians, and without corpensaiion to them, the very lands which
it had assured them it would recognize as belonging to them under whatever
title it was held by their grantors. Petitioners!' ancestors were not en-
tirely ceprived of thsir lands because they received 530,000 acres for the

whLols of ihe New York Indians whe wished o occupy it, plus three townships



or 63,120 acres to the Stockbridge and Munsee and the Erothertons.
This, however, differed from the original undersianding wherein the
parties who paid and remcved to Wisconsin were the only ones en-
titled to an interest in the lands. The same situation as to the
taking would prevail wiih regard to the cession taken by defendant
under the Treaty of Buite des Morts which was ratified on February 19,
1829, except for the express provisiocns placed therein by the Senzie
to the effect that the trezty should not impair any right which the
New York Indians might have in any of the lands mentioned in the treaty.
t seems evident that the actual deprivation of their interest in the
1822 lands took place entirely under the Stambaugh Treaty upon its
ratification by the Senate on June 25, 1832.

Tne area or land in wnich petiticners' ancestors had acquirsd
their interest under tﬁe 1822 treaty with the Eenominées was much larger
than the area which petitiocners claim on the basis of recognition of
title in the Mencminee in 1825, The area to which they claim their one-
half interest in this case is described as follows:

Beginning at the foot of the répids on Fox river, usually

czlled the Grand Fakalin (Kaukauna) and running south-

el
easterly zlong the lower line (ncrtherly) of the purchase
made in 1821 by the New York Indians from the Mencminee
and Winnebzgo Indians, to a pcint thereon nerth of ths towm
of wWaukec %ﬁéuhaka) on the Milwauvkee river, thencs south
to said Milwzukee river ai said town of Waukecz (Wauhaka)
and continuing down said river to where it empties into
Lzke Michigan; thence nerihsrly along the shore of Lzke
Michigan to and zcross the meuth of Green Bay so as to in-

clude the islands therein as shown on Royce ceszicn 140,
Wisconsin 1; thance southerly ca the Bay shore of said is-

lands and the ezstern shore of Green Eay towards the present
city of Creen EBay and centinuing along the western shore of

said Bay in a neriherly dirscticn tewards the city cf Escanaba,

Caa ae

5 €3

i



so as {0 excliude the waters cf Creen Zay, to the point whers

the szid shore intersects ihe northern line cof Royce cession

219, Wisconsin 1; thence follewing said cession line along

its length until it intersecis the lower line of the land

ceded under the afcrementicned Treaty of 1821; thence south-
easterly along sz2id line to th2 peint of beginning; and con~
tinuing approxdmotely 3,931,000 acres. All as shown on Peti
ticner's zxhibit Ne. 142,

It is the opinion of this Cormmissicn that petiticners are the des-

° ) -
-

cendants and successors in interest of the Zmigrant New York Indians,

and that their ancestors were deprived of their one-half interest in the
above described land and that defendant is liable for it under the pro-
visions of the Indian Clazims Cormmission Lct. Sa2id liability shzll be
subject to all proper credits and offsets which defendant mMy be zble to
show, including, but not limited to, 2ll lands retained by or accruing

to petiticners' ancesiors under the Stamtaugh Tresaty of June 25, 1832 and
its supplements. )

an interlocuicry order shall be entered in accérdance with the above

opinion.

Edegar E. Witt
Chief Commissioner

Concurring:

Ilouis J. C'¥zrr
2ssocizte Commissioner

Wm. 1. Holt
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