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PER CURIZM. At the trizl of the sbove-titled case con February 27,
1956 defendant made an cral moticn to dismiss the causs on tha grounds

cof lack of jurisdicticn in this Commission. Cnz of ithe grounds upon

wnich thzt nmcticn wes made wes a lack of capacity on the part cf criginzl
petiticners, Ths Zxmigrant New Yerk Indizns, to maintain the acticn, Tris
Ceommissicn withheld its ruling upon the motion unitil such time as the
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evidance has been evelvaled and siggssisd thzt ths matter b2 trszised in
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At the final arzument on the case cn May 10, 1957 paiiticrers
orally moved the Commicsicn for the eniry of an order adding the Oneida
ite of Indizns of Wisconsin and the Stockbridge-rMunsee Community as
acgiticnal partiss plaintiff, Petitioners were given leave to file z
wrivien meotion, with lezve to defendant to file its opposition. Cn
Yay 2C, 1957 petitioners filed their motion and on June 11, 1957 de-
fendant filed its opposition and at the same time renewed its oral
motion made at trial for dismissal on jurisdictional grounds, to which
petitioners filed reply on July 15, 1957. zfendant dencminated its

motion a Yoross motion for relief in the alternative” and has filed a

memorandum in support therecf., Since the question under both motions is
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emhodiad in the daefendenit's "goroso moticon for rolicd o the allciuallive,

this oplniop will follow the order of that mctien.

The request of defendant that its f.n~¢ ngs be marked "granted®
or "refused" is denied. It does not apoear that any useful purpose
cculd be served by granting such reguest.

Defendant's first centention in iis supperiing memorandum concsrns
the limitation on the jurisdiction cf the Cneida Tribe and the Stock-
bridge-Munsee Cermunity under their respeciive constitutions. The Cneida

constituticn reads as follewsse
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Cneida Feservaiicn and ic such cother lands as mzy be here-
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alier added theretic wizthin or without szid boundary lins
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under zny law of the Uniized States, except as oiherwise

The Steckbridgs-Yunsese ceonstitutiion reads as follews:
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The jur‘sdic+‘on cf the Stockbridge-Munsse Community
shall extend to 2il lands purchased, heretofore cr hereaflter,
by the United States for the bene:zt of szid Commanity. 7.
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Defendant contends that these limitaiions preclude the itwo triba
organizaticns from being added as parties pleintiff because the area
over which they assert jurisdicticn is not within the area in the pres-
ent suit and that fact, ziong with other evidence in the record, shows
that the two zgrcups are not the successors in interest c¢f the "Hine

ribes of Kew York Indians.” Without going into dstail in thi’ opinion,
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o say that the identifizble group known as the Emigrant New
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York Indizns are nct the same as the "Nine Tribes of Hew York Indizns®
and the only succession of in%terest which is of impcrience to this
case and ihis motion is that of the Emigzrant Hew York Indians The

trioel rcll crepared by the Spscizl Corzmissioner appointed bty the Court

Claims in ong of the suits bsfore that Court on the Hansas lands
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and not Just the present groud ¢f Emizrznt ¥ew York Indians., The an-
L A o~ 3 - renan yndk Tl - ~ae - P S - - 3
cestors of the Zmigrant Indians must have bsen incliudsd in thait roll,
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as nov DeEn proved in the reccrd. Defsnmcant is correce wnen 139 cin-
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claimanis bafore i+, o0 ¢f ancestry, particularliy when an unrecog-
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nized group is suing, should be shown to the satisfaction of ithis
Commiccicn. The motion of petitioners to acdmit the two organized and
recognized tribal groups appears to be an atierpt to cure this defect,

t cannot be cured in this manner, but only by showing that petitioming
parties to this litigation are in fact descendsanis and successors in
interest of those Indians whom they now denominate Emigrant New York
Indiens,

There is no merit to the argument that the territorial limitation

e

in the respective ccorstituiions bars the bdringing of an aciion,
AS tO sauiviing these two groups as acdditicnal par es pléintiff,
it is the opinion of thic Commission that to do so would not unduly
prejudice the deferdant. There is no element of surprise about the
moticn because the zmendment to the petition filed August 10, 1951,
clearly zlleges the membership of the individual relztors in thase two
tribel groups. There would be no changs whatsoever in the facts upon
wnich the claim is based and it would rei in rezlity 244 a thing to the

prosecution of the claim. The only detriment to the defendant would

(e}
(@]
(@]
]
§2e

cernec., The Ccmmission is nol prepared ic do this.and, therefcre, no

de§ri:ent in this respect will mesilt to defendantl. The additier cf +h

¥ the Commission accected these twe recognized groups in lieu of
o far as relationship betwesn

nt Naw York Indizns is con-
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Emigrant Kew York Incdians (see Peoria Tribe of Indians of Cxlizhoma,

et al. v. United Steztes, L Ind. Cls. Comm. 223). Re
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tion regarding this motion does not differ greatly in

principle from thaet in the case of Pusblo de Pecos v. United Stzles,

Ind. Cls. Comm. 130, and we shall be guided by our decision in
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case in adnitiing the additionzl parties.
Defendant's second point deals with the guestion of contracis and

was covered by the pariies in their briefs, Fetitioners! counsel zare

tre nuerﬂor. Defencdznt contends that these ceontracts cannot be made
the basis for a suit cn bena2lf of an unrecognized group; that to do so

is tc circumvent the recuired approval of a contract by the Secretary of

’

the Interior. The requiresent thet zn .approved csniract be had is
primarily for the protecticn of the Indians, It is rot intended as 2 .
nough it is & requisite to thzt
Jurisdiciion. %unere the primary purpese cf the approvel has been satisfied

it is mt the desire of this Cemmission to dzny the right io the peti-
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to Te the same pesople who now desiznazie themselves the Brigrant New

e individuzl relators arc alleged to be members of

The Emigrant New York group and are memders of one of the two recog-
ized Tribal groups. Since the same people appear to be involved
whether they are called Emigrant New York Indians or the Oneida Tribe
of In;.ars of Wisconsin or the Stockbridge-Munsee Community, it would
be a useless thing to require another contract for this case. It is

not necessary to have a2 contract for each claim-where the parties plain-
tiff are the same, 2s they zre alleged to be in this case. The above

~

allegaiions are subjeci to proof by petitioners, as stated hereaf:

3

Defendant's third point as to identity of individuals has been
coverad uncer point one.

The fourth “O‘Qt in defendant's memorandin concerning an amend=-
ment dy petitioners is witheut foundation. Petit;cnefs, while their
statements and briefs have not always been clezr on the point, did noi
sue on the 1821 treaty originsily. Therefore, there has been no zmend-
ment zs alle cd by defendant. The description in the peiition covers

1z

crly the land invelved in the 1822 treszty and petitioners zre restricted

The stztement of petitfioners' counsel that they consider the 1821
treatly lands 25 a "rough offsei" to the 500,000 acres acquired by the

Imizrant New York Indians under the 1832 trezty has no bearing on the
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lief" is hereby cdenied. The motion of
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i2l arnd renewed in its M"ewoss
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Zoth the dernial of defendant's
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presentation of satisfactory evidence of the composition and ancesiry

of the present petitioners.

With regard to the facts involved, it is thought that the state-

An orcder will be entered in accordance

with the above opinicn.

Edgar E, Witt
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Lhief Commiccicncs

Louvis J. Cilizxr
Associste Cormassioner

¥m. M. Holt
Associate Commissioner






