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P a u l  H; Niebell, 
A t i c m e y  foor Pet i t ioner ,  

O r W a r r ,  Comnissionsr, deliuerec! the qinion of t h e  Coiimission, 

Within the  t i n e  f ixed by 1 .z~  t h e  p e t i t i o ~ e r ,  C3ickass.w fi~tion, f i l e d  

i t s  petFtFos ass$rtiz,- a c l a k  for cc;r.~onsztion for a cm-fourth interest . . 



The Leased D i s t r i c t  s a s  ceded to  the defecdant by the  Trezty or^ 

A p r i l  28, 1866, It: Stzt. 765, by t h e  Choctax 2nd Chickasm Tribes, A 3 e r  

acres  i n  -said & s t r i c t ,  

I n  1947, the Choctax k t i o n  f i l e d  i t s  c l z b  (Docket KO. 16) i5Yn the 

Corniiisslon f o r  t h e  value of i t s  three-fourths i ~ t e r e s t  I n  sa id  5,22h, L6l 

acres  of t h e  LezsA ijistric';, and i n  19L8 the  Chicic~szx  ati ion f i l e 5  its 

c la iq  (Docket KO, 23) t r i th  t he  Co-aission f o r  t3e vd.rr3 c f  i t s  one-fozl-lh 

i n t e r e s t  i n  said acFeage. Since t h e  txo c l a i i s  r rose  fxn the s z e  t ~ a r s -  

a c t i o n  -- t'ne t r e a t y  of 1865 -- k-a heard t h m  toge ther  zsi? or, July lk, 

1953, mzds j o i x t  fiz5ir:gs cf f z c t  ( 1  Id. Cls, Corr:.z. 2291-303)) k t  ez%zreA -3 

cn t5e sz3e d q ,  se?arzte j c 3 s e n t s  fcr t h e i r  rss?ectiT7e i n t e e s t s ,  tkt 



o f  which 

Mch"itz and affiliated. brrds Rsserve, consisting of 745,610 acres, . . 
169,603 acres had  been a l l o t t e d  t o  these I r i i a n s ;  

Kiova, Conanche and Apache Eeserve, consisting o f  2,968,893 a x e s ,  

S&,000 acres had been a o t t e d  t o  such hdians, end 10,310 a c r a  

f o r  o ther  p c ~ o s e s ,  such zs schools, etc, 

gz'iing 15$;&3 acres,  d l o t t e d  tc tke 

5g,000 acres, al lot ted t o  t'ne hima, 

acres  rcsen-ed f o ~  schools, etc., and 

Uichita, the la=& a g g r e g z t l r ~  

Csnsnchs 211C1 Apzc'ne, a d  the 10,310 

a l l m e d  recoverg. only f o r  the m a i n -  



3 : s  -, w e  " Chocta;: ~pl ;eai .  

Vnat the p e t i t i o n e r  now before us, DcckeZ No. 267, which was t h e  

conp~sation therefor, they hzd recoc rse  'by q p e d  t o  the Court o f  Claims, 

accepts6 t h e  a:zrd, as we are acivjsed- 



c a s e  of  ac t ion ,  The e f f ec t  o f  thzt corkerition i s  t h z t  t h e  Chickasai  

had a cause of ac t i on  based upon unconscionable corsiderztion and a separake 
- .  

and ha~5rg fa i l ed  to obtain the  = l i e 3  e ~ e c t e d  u ~ d e r  t h e  first suit, could  

b d n g  z second su i t  bzsed q o n  clause (s), t h e  fair and hocorable dealings 

c l a ~ s e .  O f  course t h e r e  is no bzsis f o r  the  cotitention, I n  t h e  first p l a c e  

the Chickasa;; had oi2y one c l z i -  an3 thz t  ;;as for th~i;: int.erss-t i r r  t he  

n 7,?l3,020 ac re s  o f  la-& cozprisixg the Lsssed. D i s t r L c t .  ilisy sax fit t o  



clzuse (3),  so clzuse ( 5 )  has LO application, Blackfee% e t  al.. v. United 
- - 

Sta tes ,  127 C. CIS, 807, 8i8. 

1% must be co~cluded, therefore, t k z t  the claims rim presenked by 

t h e  Chickaszw f o r  t h e i r  ;Jlterests i n  t h e  lands a l lo5ted  t h e  Kioxz, Conanche 

ar?ci Apache, those a l lo t t ed  the :;,'ichlta ard those Yeserve6 for sc3ool gur-  

poses, etc, were fi.3L.y a6judiczteci i n  thc former* cas.e, Dockst No, 23 (1 Ind. ,- -: 

l a t i o n  v. United Etztes., 128 C. C l s .  195; Gssiniboine v, United States, 

127 C. C l s ,  617; Elackfeet etc. v. Urited States ,  127 C. C l s .  807. 



9 That cession ~ 2 s  f o r  t he  en t i r e  t r a c t  and it w a s  t h e  t r a c t  a s  a 

k.fiol5 t h e  defendant a c q ~ ~ i r e d  by tha t  t rea ty ,  The f a c t  t h a t  subsecpent 

t o  the t r e z t j  t h e  deZe&ant divided the  districCv aqong o the r  t r i b e s  dLd 

: 
fomer cases, sue fo r  GT&,~ p z t ,  the 5;22L,L61 zc=.es, 'but  when t h y  did 

s3 they  v e r e  barreci f r c z  asseri;ing a c l a i ~  f o r  the psrt o f  the l and  

omi%ted. i n  the first  s-cLt. 

As xe have said before and a s  we fouzd i n  the  f o m e ~  case (Fiz6izg 

7, Cozibir.ed Dockets 15 and 23), t'ne C:?ickzsa~ xade ng c l a h  i n  tht case 

f o r  their i rke res t  i n  23:- of the Cheyerz? and h r q a h o  l a d s ,  allotted. 

c r  unsllot';e",. !?or have they zliegsd a27 facts i n  t h e  presext petf t ior i  

justiZ;+g t h e i r  f z i h r e  t o  a s s e ~  a c l 2 k  fo r  t 5 e b  i - d e r e s t  i n  the 



f o -  dezied, 

1% is a l s c  a7Aqed r;reser.-l 2 e t i t i o n  thzt the Chickaszu rece'ive5 

alUotted t o  the Chegem,e and. Lrz?aho, These a l l e g a t i c n s  a r e  corrlrary t o  

t he  f a c t  f o r  i?, kin be seen t h a t  t h e  Appropriat ion Act o f  March 3 ,  1891, 

26 S t a t .  969, 1025, t h e  Choct8'r~ 2nd CEckasaw, j o i n t  o-mers o f  such lands  

a t  C?e t i ~ e  of t h e i r  cession Fn 1866, xere  paid f o r  dl t h e  Cheyenne and 

4-rzi,aho lands which had beer. =& as ide  t o  thex by t h e  &ecut ive  Order of 

P-ufist 10, 1869, 1 Xapp. 839-8& xhic3 w a s  l a t e r  detemined t o  contaih  

2,!$9,159 acres ,  Since t h i s  a c e a g e  included t h e  95,999 a c r e s  a l l o t t e d  

pe r  z c r e  f o r  t i e  la=& t h e  Chickas~x Ere r,cw c l z i c I n g  ccqe r? sz t i on  f o r ,  

't?e are aware t h a t  i n  Finding 7 -31 t h e  f orzer case  t'nere. apFears language 

susce? t ib le  of a holding t h a t  t'ns sm -,aid t h e  Cfioctzx ar.d Chickzsaw f o r  

t he  Chereme-Arapaho land  uas for on ly  2,39 3,169 ac;.es, We believe, h0'7- 

ever, t h e  ap?ro?rizt ion was f o r  the  ezkire  area,  Thl fomer f i z a i n g  in 

t h a t  r e s p e c t  k d  no baarixg vlhzteve-r i n  t3= deterr; l irzt ion o f  %he f o m e r  

case, 



The ru le  against spEt t ing  a s ingle  c a s e  o f  act ion i s  well s e t t l e d  

a d  t h e  a ~ t h o ~ t i e s  supporting t h e  p ~ i n c i ~ l e  zre l e g i c a ,  TEie sllall c i t e  

t h e  s m e  land and o ' c t a i ~ e d  juQncn% t i h e r s f ~ r ~  The t.=ial court axarded judg- 

rrient for all of s a i d  land i n  t h s  s e c ~ n d  szLt buLu t h e  ap2eliate court i n  



p a r t  of his claLi i n  the  Court of Clahs ,  Later a second su i% has brought 

f o r  the resi&e of t h e  c l a b  but it ms deried by t h e  Court of C l a L ~ s ,  

Ori a?ped ,  t h e  Suprcne Court affirmed, s t a t ing  the law t o  be: 

%- 5 !$ ft i s  well s e t t l e d  that, %here 2 p a ~ y  b r i r g s  an 
action fo r  a p a r t   or>^ of an e z t i r e  indiv is ib le  d=and, azd 
recovers judgment, he cznnot subsequently nzi.1Jcain an z c t i c n  
f o r  another  pa^ of the s s s  dezand. 3!arren v. C o m i ~ ~ s ,  

n 6 Ccsh, 163, ~'r,us, if the re  cre several  s m s  ttue under one 
cork;.zc%, ar.6 a s u i t  i s  bmugiri, f o r  a pZt orPy, a judgnezt 
i r! t.:?zi. si)i+. xi-1 7 he 1 ha.r t.5 ~ . y f h r ? r  ?.ctlnrr f,=. f kl2 =:==:.=_J -- 
e l  the  rtsi&+e, Eere >iES a contract by ~fnich t h e  Goverment 1 ~ 8 s  
b o m ~  to pqr i ' ~ r  the  e n g i ~ o s  i n  zccorciance with t e n s  agresi 
u?on, T k  e n t i r e  pries t o  bc pald ~ 2 s  not fixed. A p 1 - t  ~ 2 s  
c o ~ t ~ g e ~ t ,  and. t h e  a o u n t  mzde t o  de?end upon a ~ ~ r i e t 7  of 
circtzxtances , +&en .the fom.er ~c-Lion I-:as mme-?ced i n  t h e  
CouA of C l z h s ,  the k-hole w a s  &~e, Althoug3 d i f f e ren t  ele- 
ments entered in to  the  account, they a l l  dqended upon azd were 
c~braced i n  ore coritract, Ths judgnent, therefore,  f o r  t 5 e  p z r t  
L h e n  sued upon is a b=r t o  t i i s  zction f o r  the  18resi&ue,1t 

The cases cn  tk question are legion: 1 h. Jur. 480, sec. 96 and. ' 

cases c i t e s ;  Ea l t i~o l -e  etc. v. PK!li?s, 27L U. S. 317; Croxnt71 v* SZC 

etc. l i ~ i t e d  States,  C l s .  132, t h e  



n Lo t h e  S Z ~ Z  e f f ec t  see Elackf .;e$ et, a, v, United States, 127 C. C i s .  

607, 61L; Assinboice v, Unj-ted States, 128 C, Cis. 617, 626, 

5 s n .  the ~ b o v e ,  the conc>~s ion  mst be t b t  by fz i l ing  t o  asser t  a 

claiz fo? t h e  Cheyeme-A.r~@o allotmer;%s i n  t h e  foxner csse, t h e  peti- 

here are barred, lax, the 

a c t i o n .  




