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CPINIOH CF TEXZ CQUEIISSION

O'Yarr, Commissionsr, delivered the opinion of the Commission.

Within the time fixed by law the petitioner, Chickaszw Nztion, filed

its petition 2

n

sertinz 2 clzim for compensation for a cone-fourth interest
in 820,909 acres of land in vh
being part of a2 tract of larnd in western Cklahona, comprising 7 3

acres, secured and guarznieed to the Choctaw and Chickasaw Tribes by the

Treaty of June 22, 1855, 11 Siat. 611, end the Act of May 28, 1830, L Siat
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Commission entered on July 1h, 1950, in the case entitled "The Chickasaw

v

Nation v. Urmited States," Docket Mo. 23, 1 Ind. Cls., Comm. 291.

ct

N

The petitioner has raised a question as %o the propriety of the
defendant's motion under our rules, We shall not stop to discuss such
procedural guestion other then to say that the motion sufficiently raises

the questions upon which the .claim may be disposed of.

The Lezsed District was ceded to the defendant by the Treaty of
bpril 23, 1868, 1L Stat. 769, by the Choctaw and Chickasaw Tribes. After
this cession the defendamnt placed fhe Cheyenne and Arapaho Indians on
2,189,159 acres of the Leaszd District and by the Act of March 3, 1891,
2€ Stzt, 587, paid Use Choclaw and Chickassw $52 599
deducted by the Resclution of Jamuary 18, 1893, 27 Stat. 753). Deducting
the acreage for the Cheyenne ard Arazpzho Indians there remained 5,22L,L41
acres in said district.

In 1947, the Choctaw Netion filed its claim (Docket No, 16) with the
Commission for the value of its three-fourths interest in said 5,22h,L61
acres of the Leassd District, and in l9hé the Chickaszw MNation filed its
clain (Docket No. 23) with the Comuissicn for the valus cf its one-Fourth

interest in said acrea S

ince the two claims arose from the szme trans-

action ~-~ the treaty of 1886 -- we heard thea togeiher and on July 1L,

~ - . - ' .. —
1950, made joindt findings of fact (1 Ind. Cls, Comm. 291-303), bui entered,

s ciwTL

S L.
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n the dispesiticn of the two cases, the part of the Leased Disirict

(

remaining efter deduciing the Cheyerne and Arapaho reserve was, for con-
vermience, considered in separate paris:

(1) Greer County, consisting of 1,511,958 acres;

(2} Wichita and affilisted bands Reserve, consisting of 743,610 acres,
of which 1_69,600 acres had been allotied to these Indiansg

(3) Kiowa, Comanche and Apache Reserve, consisting of 2,968,893 acres,
of which 545,000 acres had been 2llotted to such Indians, and 10,310 acres
reserved for other purposes, such as schools, etc,

As will be seen by refersnce to joint Findings 8, 9, 10 and 11 (I Ind,
Cls. Ccmm., pp. 300-303) made in the former cases, Dockets Nos. 16 and 23,

we diszllcwed the claims of the Choctew and Chickasaw for the lznde; =aore-

o= -

(m

ating 169,400 acres, allotted o the Wichita, the laﬁds aggregating
SLS5,000 acres, allotted to the Kicwa, Comanchs and Apache, and the 10,310
acres reserved for schools, eic., and allowed recovery only for the remain-
ing k,499,551 acres claimed in those cases, and the order of July 1l 1950,
wes plainly based upon this final determinaiion. That said order was so
understcod by both petitioners in the former cases is showm by the fach
that on September 23, 1950, they, including the Chickesav Hetion, the
petitioner here, filed z motion asking the Cemmission, in effect, to allay
compensation for the lands so allotied and for the lands reserved for schools

etc. The Cormission cenied such moiicn on October 10, 1950, and in cur



did the Croctaw appeal.
What the petitioner now befcre us, Docket No. 267, which was the
P ) 3
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oner in Docket Ho. 23 above referred to, is seeking is the

t

relitigation of its former claim which included the lands allotted to the
Wichita (169,600 acres), those allotted to the Kiowa, Comanche and Apache
(5ES,OGO-acres) and those reserved for schools, etc. (10,310 acres). If
%he Chickasaw felt aggrieved by the action ¢f the Commission in demying
compensaiion therefor, they had recourse by appezl to the Court of Claims.
This, as we have said above, they did not do and, incidentally, they have
accepted the award, as we are advised. .

Counzel for #etitioner does not question defendént‘s right tc rely
on res adjiudicata 2s a defense., Nor could it in the face of the decisions:
Blackfeet et al. v. United States, 2 Ind. Cls. Comm. 302-25; 127 C. Cls;

807, Assiniboine v. United States, 1 Ind. Cls, Comm. 5L5 and 2 Ind. Cls.

Comm. 272-301; 128 C. Cls. 617,

v

nd Choctaw Hation v. Urited States, 2 Ind.
Cls. Comm. 581-614. Bui claims that we, (1) in the prior case, Docket 23,

excluds

.

the allotied lands and the rscerved lands from consideration and
allowed no ccmpensation therefor; (2) that we decided the cage under

clause (3) of Section 2 of the Indizn Claims Commiscicn Act and thersfore

could rot hev
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¥e have al z23v discussed our dicatliowance ¢of coonenseti T ih

M2 nhave rezqy cigcussead our CIs2 IQWIANCS CI Tomnenisaviln 1or uae
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allotited lands and insse reserved for schools, etlc., and furiher raisrsnce
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to them is unnecessary except, pernuns, ic asphasize the fzcbt that they

any claim under clause (5), the fair and honor- .
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e area clzimed in the fermer suit. It is hard teo
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follow the reasoning of petiticner’s counsel that bescause the Chickasaw
were not allowed compensation for their imtersst in those lands such
lands were excluded from the consideration of the Commission when the very
fact that they were Mexcluded" (to use the term employed by counsel) shows
they were considered by the Canmission. In these circumstances .the peti-
tioner's recourse was to appeal and not having donz so they are bound by
the judgment. Reed v, Allen, 286 U. S. 191.

The second proposition urged by the Chickasaw is also without merit.
It is stated that beczuse we decided the former case under clause (3) of
sgcti_on 2 of the Indizn Clazims Commission Act -- the unconscionable con-
sideratian elonge —— 2 Meould not have adjudicated any ctaim pased upen
fair and honorable deslings as this would constituie an entirely different
cause of action.” The effect of that contention is that the Chickasaw
had a cause of action based upon unconscionable corsideration and a separate
and distinct cause of zction based upon unfair and dishoncrabvle dealings,
and having feiled to obtain the relief expected under the first suil, could
bring a cecond suit besed upon clausé (5), the fair and honorable dealings
clause, OFf course there is no bzsis for the contention, In the first place
the Chickasaw had only one clzinm and that was for their interest in the
7,713,620 acres of land comprising the Leased District. They saw fit to
sue for only part of their claim, ni'::el:—;, for only 5,224,441 acres there-
of and, as they now claim, they predicated their claim upon clause (3) of

the Lct and not upen clzuse (5). Wwe said in the Csage case (1 Ind. Cls.

[t

fal Bl - .~ e .= . - i3
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Comm, C€3): Uz claim might possitly be tesed upon more than onz catagor
% %" and the Court cf Clzis

lzims in the same case, 119 C, Cls. 592, €49, held



to the same effeci. So the Chickasaw could have based their claim on
both clauses and they evidently thought they had, for we find in their
rief in the former case this statement: MHowever, if for the reasons
hereinafter set forth and discussed in detail the Commissicn does not
feel justified in sustaining
would fall under Clause 5."

But, however, that may be, the Chickasaw obtained an award under
clause (3), so clause(5) has no application. Blackfeet et al.. v. United

tes, 127 C. Cls. 807, 818.

It must be concluded, t’nereforé, that the clazims now presented by
the Chickasaw for their interesis in the lands zllotted the Kiowa, Comanche
and Apache, those allotied the Wichitz znd those reserved for school pur-
poses, etc. were fully adgud;cateo. in the former case, Docket No. 23 (1 Ind.
Cls. Comm. 291332, 356-357) and the judgment of July 1li, 1950, is res
adjudic* ta. Choctaw Nation v. United States, 133 C. Cis. 207; Choctaw

Nation v. United States, 128 C. C'ls. 195; Assiniboine v. United States,

127 C. Cls, 617; Blackfeet etc. v. United States, 127 C. Cls. 807.

Cheyernne angd Ar"p.*"‘ L1lctment

In the pending claim the Chick s' w includs 95,999 zcres of lands in
the Leased District, which were allotted to the Cheyenne and Arzpzho out
of the 2,189,159 zcres set aside for those two tribes for which the de-
fendant pzid the Chochaw ard Cnickasaw the sum of $2,991,L50 by the Act
of March 3, 1891, 2% Stet, $59, 1025 (iess £LG,BCO dzducted by the

Resolution of Jemuary 18, 1893, 27 Stzt. 753). See Finding 7 in Docket
J 3 s <

n



S Lck

included payment for their one-fourth intersst in 95,999 acres now sued
for,
It is beyond doubt theat the Choctaw and Chickasaw had a claim for

the entire Leased Di strict, the 7, 713,£20 acres, and that it arose from
the cession of it they made by the Treaty of April 28, 1866, 1L Stat.
769. That cession was for the entire tract and it was the tract as a
whole the defendant uired by that treaty. The fact that subseguent
to the treaty the defendant divided the district among other tribes did
not change the Choctaw or Chickzsaw claim, for the claim remained the

same &s it was on April 28, 1864, a single and indivisible claim for the

entire district. Cf course, neither the Choctaw nor Chickasaw were

y +3 2 % - Ameel A Ll mme D2 2o oan
required fa sune for the entire 2res and theoy could, zz they 242 ia the
S

D

former cases, sue for oniy part, the 5,224,461 zcres, but when they di
50 they were barred from asserting a clazim for the part of the land
omitted in the first suit.

As we have said before and as we found in the former case (Findin

O'Q

7, Combired Dockets 16 and 23), the Chickasaw made no claim in that case
for their interest in any of ths Ch heyenr= and Arazpeho lands, allotted
cr unallotted, Hor have they 2lleged any facts in the present petition

Justifying their failure to assert a claim for their interest in the

Y - M ] A —~ - S = T e
That cause ko, 23 hereislore decided, excluded the con-

S~ ~— & mes -~ - e - 3 oo S - S AT ~
sideretion of ardno quesiicn was raised of a Justicieble nature,
: ~—y o~ n Lt S F - 3 -~ v g

covering 820,909 acres ssb forth in the succeeding paragraphs.



for deniegd,

allotted to the Cheyenne and Arzpaho. Thess allsgaticns are comrary to
the fact for it will be seen that the Lppropriation Act of March 3, 1891,
26 Stat. 989, 1025, the Choctaw and Chickasaw, joint owners of such lands
at the time of their cession in 1866, were paid for a1l the Cheyenne and
Arzpzho lands which had been sei aside to them by the Executive Order of
August 10, 1869, 1 Kapp. 839-8l1, which was later determined to contain
2,189,159 acres. Since this acreage included the 95,999 acres allotted
the Cheyenne and Arepaho. the Chartaw and Chiclkec  moosived gtout $1,1l
er acre for the lands the Chickesaw zre ncw claiming compensation for.
We are aware that in Finding 7 in the former case t{hers appsars language
susceptible of a holding thai the sum paid the Choctaw and Chickas fo*
the Cheyenne-Arapaho land was for enly 2,393,160 acres., Ve believe, how-
ever, the appropriation was for the entire area, The former finding in

that respect hzd no bearing vwhziever in the determinzation of the former

The principle governing the disposition of the present claim for the
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istrict is that a party may not

'eplitv 2 single and incdivisitle cause of azction and try it piecemezl. Thers

wes put one transaciicn beitween the Chickasaw and defendznt thzt could give
- - - . ~ -~ <+ crm e e e & fa LA T - T <
rise o the present claim and thel was thes cession of the Leased District
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wag the enitire Leased Districh. The fzct thzi some of the district was
set apart to the Chevenns and Arapanc subsecuent to the treaiy did nct
create & separate claim for the parv set apart. The petitioner here could

have included its claim for the value of the alloiments, now sued for, in

~

the former case but not having done so may not be heard in the pending

The rule zgainst splitting a single czuse of action is well settled
and the authorities supporting the principle are legicn. We shell cite

a feu,

In this case Brcoks claimed ownerszhip for gll of a2 tract of lan

[eh
W
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“brought suit agsinet =n zdvercz 2lzimont o Lue Same. ne aaverse claim

Craig, set uwp = defense clziming that ihe grantors cf Brooks had previously
sued the same defendant, Craig, for a thrse-fourths undivided interest in
the sazme land and obtained judgnent thersefor. The trial court swarded judge
ment for all of said land in the second suit buit the appeliate court in
reversing the lower court and giving Craig an undivided one-fourth interest

in the land szid:

The quesiion presented ty the assigrment is: Can one,
heving {title to a trzct of land adversely claimed by anothrer,
split up his cause of aciion, by suscessive suits, upon the
seme title and the szme czuse of aziion, inte two or more
successive actions for undivided porticns of the land? Ve
can ses no cdifference tetween such case and one vhere the
holder of & promissory note, or cther contract for the payment
o & sum of money, chooses to bring successive suits for paris
ci his ésbt. I trer czse the cause of action is indivieible,
end cznnot be the basis for succezsive actions, ezch rrose-
cutagd to firnz gment. The first judzment is z bar to farther
recovery, not uch oon the ground o res judicate, feor in the
Drzsont cass i be that {he viti2 to the cne-fourth
interesy here v in isszue, &nd was not adjudicated



Baird had a2 c¢laim agzinst the CGoverrment growing out

in the first suif, but upon the ground that a parly carnot

split up a single arnd indivisiple cause of zciion, and make

it a basic of successive recoveriss of periions thereof.,

Bzird v, United States, 96 U, S. L30, also illustirzcies the principlce

£

o

marnufacture of steam engirnss for which he sued and obtained judgment for

part

for

of his claim in the Court of Claims. Later a second suit was brought

the residue of the claim but it was denied by the Couri of Claims.

On appeal, the Supreme Court affirmed, stating the law to be:

case

% 4 # It is well settled that, where 2 party brings an
action for a part only of an entire indivisible demand, and
recovers judgment, he cannot subsecuenily mzintain an acticn
for another part of the szme demand., Warren v. Comings,
6 Cush, 103. Thus, if there are several sums due under one
conuract, and a suit is brought for 2 part only, a judsment
in that enit will he a har to znother 2cticn for the rozorory
ci the residue, Here was a contract by which the Government was
bound to pey for the enginss in accordance with terms agreed
upon. Tre entire price to be paid was not fixede A part was
contirgent, anc the amount made io depénd upon & variety of
circumstances. When the former action was ccmmenced in the
Court of Clzims, the whole was due. Although different ele-
ments entered into the account, they all depended upon and were
embraced in ore contract. The judgment, therefore, for the part
then sued upon is a bar to this action for the Yresidue.t

The cases cn the guestion are legion: 1 Am, Jur. L8O, sec., 96 and

s cited; Baltimore etc. v. Phillips, 27h U. S. 317; Cromwell v. Sac

County, 9L U. S. 351.

= - . 03 3. - - o
3t snlitting 2 single dzmand was stated thus:
s o omns o
As a gereral rule, "z single cause ¢f action or entire claim
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And zs to the effact of splitiing such a demend, it said (p. 1L1) in the

% % % Tt i well settled that z judgment on the merits
beiween the same parties operates as an estoppel, not only es
to0 every matter which was offered and received to sustain cor
dsfeat the claim bui as to every other matier which might with
propriety have been litigeied and determined in that action.
3L C. J., page 818, section 1236, and cases ci

To the same effect see Blackfeel et 21, v. United States, 127 C. Cls.

807, 81hL; Assinboire v. United States, 128 C. Cls. 617, 626.

¢t

From the avbove, the conclusion must be thai by feiling to assert a
claim for the Cheyenne~irapeho allotments in the former case, the peti-
ticners here are barred, under the law, from maintaining the present

~

¢r the reasons statzd above the dsfendant's melion for summary

Y :

Judgmeny must be sustained and the petvition dismissed. 4An order to tha

{-
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Louis J. O'Harr
Lssocizte Commigssioner

A ..
niger e Witt

— ——
Chief Cermissioner

Lssocizte Comniscsicner





