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Defendant.
Decided: August 9, 1957

Appearances:

.

Robert W. Barker, with whom was
Donzld C, Gormley, Attorney
for Petitioner.

gohmn D, Sullivan, with whom was
¥r. hssistant Aticrney Generzal
Perry ¥W. Morion, Attorneys for
Deferzsant.

OPINICN OF THE CCGHMISSION

O'Merr, Lssociate Commissioner, delivsred the copinion c¢f the

Commissicn,

The claim hers asserted is for the recovery of the value of an

area of land lccated in noriheas

fd

Idzno ard rorthwest Montana extending

[

south of thz Cznaedian border. It
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A4 word about the present status of the petitioners. The originel

oy

petition was filed July 23, 1951, and was consolidated for trial with

0

another Kootenai case, Docket No. 61, and evidence was submitfted in the

consclidated hearings by which it was shown that the petitioners here

“

were a group of Kootenai entirely separate from the Kootenai in Docket
No. 61 and a% the iime of the 1855 cession held their lands independently

of those so=-called Upper Kootenai

'.I

who are claimznts in Docket No, 61,
Over defendani's objections we alicwed petitioners to file an amended
petition to conform to the evidencs, removed them from the consolidztion,
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ond pIlmuiiliusd ui:elm 10 proceea independently of the coiher group.t So the

instant case is to be dztermined con the amended petiticn which was filed
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In the amended petition the petit

lJn

orers seek recovery for the value
of their land ceded to defendant by the 1855 treaty or, in the aliernati
to recover their proportionzte share of the considerztion
been peid the Confederatsd Tribes which ceded the lck s in 1855, Peti-
tioners' allernative claim is nevel to say the least, But aside from
case czn and perhaps must be decided upon the

ne lands claimed by them and the wvalue theresf 2t
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w2, theraeforsz, have no power to entertain ii,
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petitioners had a joint interest in the lands ceded by the 1895 treaty
with the confederated tribes which executed it. A cursory reading of

it would lead to the opinion that the alleged claim is for a share of

the consideration paid or to be paid, apportioned in accordance with

-

the p
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ticners'! rights as joint owner of the ceded lands.

i
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s apparent thai the originel petition was prepared without &
clear knowledge of the facts upon which the claim was based, However
that may be, there are allegationz of fact contained in the original
petition that instifir 2nd provids the tases fur i emenged pleading.
t is cuite plain from the original petition thét the petitionsrs
are suing for the loss of whatever lands they had in the ares ceded by .

the Confederated Tribes in 1855. .To be sure it is alleged (Par. 5) thai

the petitioners were Ya joint owner of the lands which were ceded to the
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United States" by the 1855 treziy, but it should be patent
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one,
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especially the Govermment, accuzinted with Indian land use that jo
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use of Indizn lands is uvncommon and the Indians generzlly cccupy and

jealouzly defend their gboriginel lends, This habit is particulari;

<

t
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true of sedentary Indians, as was the petitioner group. So to prove

the claim as pleaded in the or;z;na1 petitien it was necessary to chow

o

occupation of lands by the pelitionsr group in the area ceded, The fact
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liverzlly consirued in order to give the Indians their cay in courd,
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ejudiced by the amended peliticn
and was given full opportunity to meet the proof offered by petitioners,
we believe it would work an injustics on petitioners to dismiss their
petition since we believe the original petition was broad enough to
permit a recovery for lancs acquired by defendant which were exclusively
aboriginally possessed by petitioners.

The petiticners in this case are actually the Bonners Ferry Earnd

\

of Kooternai Indians. Petitionsrs clazim that they have from time im-
menorizal used and occupied in Indien fashion certain described larnds
iz nortlicsu Ideho and Montanz. Thess lands are described in Finding G,

The so-called Koctenzi Tribe never existed within the memory of

man s an entity. The Kooternail Indianc are divided by the zuthoriti
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ootenei who were composed of ithe
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eastern bands which were more under the influence of the plains traits,
2nd the Lower Kootenai bands who were more sedentary, canoe people, and
located farther to the north and west and thus less in contact with plazins
traits. (Féz. 2).

These two culiurzl groups were separate and distinct bands, poli-

tically autonomous end independent of esach other and held their lands

to the exclusion of each other. (Fdz. 2). The Lower Kcctenai consisted



Since the first white comtect by the fur itraders such zz Thompson,

[0}

Alexander Henry (the younger), and Work, Kootenai Indians have been

living in the viciniiy of Bonners Ferry and even today there are still
some families of Eonners Ferry Indians living there on lands allctted
to them by the Govermment. (Fdg. 5). Ethnological studies such as made

-

by Turney-High and Schaeffer place the Bonners Ferry Kootenal within the
lands claimed by petitioners during historical times.

The Bonners Ferry Kootenai being culturally part of the Lower Kco-
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enai wers, ethnologically speaking, 2 sedentary people. They seldem

By

eft their territory except to -trade or visii, or on rare occasions some

-

of them joined in the buffalo hunts east cf the Rockies. Their principzl

source ot food wzs fish buit this dict had to b
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roots, meat and other foods and to obtain these the.band kad to scour
their territory in season, either individually, in femily groups or in
communal efforts depencing on the activity engzged in at the time.
(Feg. 6).

A urigue feature of the Lower Kootenzi was the concept of property
ownership by extended family groups and each rerportedly coculd point to a
certain section of their couniry as their own. This was first pointed

out in the writings of Baille-Grohtman (Pet. Ex. 68), and Schaeffer reports

ot

nat he was able to confirm the same type of land holding bty familiies in

holdings, Schaef?fs

't
;
.
3

all of tre band could hunt,



. . . N L e e v - - . N 3 ~ -5
To prove wna® lznds the petiticners held excliusive use and occupaliion
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cf aboriginally, the peiitioners presented a formidable array of expert

witnesses and introduced much documentary matsr
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appearing for petitioners were Dr. Verne Ray, 2 recognized
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the plateau tribes, Dr., Nancy Qestreich Laxrie, am ist whom
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Dr. Ray secured to assist him in collecting and considering the historical
and ethnological materizl pertaining to the Lower Kooienai, and Dr,

Claude E. Schaeffer, curator of the museum of the Plains Indians at
Browning, Montana, an. anthropologist and employee of the Bureau of

Indian Affairs, Department of the Interior, whose deposition was taken

under subpoena issued by this Commissicn.

Dr. Ray's testimony in brief dwel® upon the plateau tribes in
geperal, tneir poliiticzl compesziticn, their cultural and iinguistic

differences and the methods he emploved in securing the ethnoleogicel

ct

material upon vhich his published work.s were based. Dr. Ray did not
in his earlier research study the Lower Kootenazi but did work with the
Upper Kootenai, and that work plus his study of adjacent tribes, their
culiure, political orrzanizaetion and territory, he testified, was of

realt assistance to hinm in formulating his opinions with resvect to the

t

ower Kootenai, (T. 3LL)., In addition, he had available the materizl
obtzined by Dr. Lurie and her assistance. r., Ray was of the opinicn
that thers was only one tribe of Lower Kootenai in the United States

and that was the Bonners Ferry Kootenzi (T, 3L0), that ii was an identi-
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The line follows the Selkirk Mountains from 2 point in
Canzda norih ¢f the internsticnal bourndary down to the in-
termztional boundary itzeld, continuing along the crest of
the Selkirk Mountains to the point at which ithese mountains
merge with the Cabinet Mcuntainz, fomming a convinuous crest,
and then following that crest in & southerly direction to the
point at which the Purcell Mountains merge with the Cabinet
¥ountains.

Now, in 2 northeasterly direction aiong the crest of the
Purcell Mountains to the internation2l boundary, and then

across the boundary for a considerable distance to the north
along the crest.

»-3

nis description has been drawn in red by Dr. Ray cn a2 map, petilicners!

Exnibit 7, His testimony did not go into the questions of location of

villages and sources of sustenance of the Bonners Ferry Kootenail which
ne said would te teciified to by Dr. Lurie. OCn cross-examinzticn, Dr.

the Lower Koctenzi in Ca“:c: but that he suspected thet they were one

.o

tribally "with the people in the United States,"

Dr. Kancy Lurie, anthropologisit, did rot do any field work with the
Bonners Ferry Kootenai (T. L31) tut reached her conclusions on the tasis
of her research into anthropologicel decumeniary material, historical

materizl

LY
m
!

.

d goverrment records. During her testimony h £ this
material was introduced as evidence for petiticners and forms the basss

for many of the findin
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thnological xr*t‘hns
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disclosed that thers were two cdistinct tribzl entities, *the Upper Koo~

e mmd e - . . : 5 s B Y
ten2i and the Lower Hootenai, and each had their own politiczl identity,
- halal - - - < om oy s = - - - e ~

en2 that ihe arsas cooupied by these tvo groups were secarate and
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whites and have remzined such ©ill the present time. It was her opinion

)

lootenai exclusively occurpied the area del'ineated
in red on petitioners'! Exhibit 7 south of the internaticnal boundary line
until the whites entefed the area and disrupted the possession of the
tribe subseguent to the treaty of 1855 (T. 535-538).

On cross--examination, Dr. Lurie testified that it was her opinion,

based upon a study of the material she had perused, that there was bui
, &s such, enjoying

"one definitely established band of Lower Kootenzi

its own nnlitic=l cuicnomy," will: Bosmers Ferry as their

.
CEmD.

o]

mai
(T. 558-559). Defendant's counsel had urged thet petitioners! exhibits

of studies made by Turney-High and Schaeffer indicated there were several
independent bands of Lowez; Kootenzi, i.e., the Bonners Ferry, the Creston
and the Nelson bands.

The deposition of Dr. Claude E. Schaeffer was taken by peiiticrers
and zppears as petitioners! Exhibit €2-i, and extracts of his field rotes
on the Kootenai are to be found in petitioners! Exhibit 34 znd defendant's
Ixhibits 37-L1, inclusive. Dr. Schzeffer did field work with the Upper
Kootenai in the 193L-36 period, and in 1937 did fieléd work with the

Borners Ferry Kootenai, In 1SL7 and 16LE, he agazin did ethnolozical field

- -3+ Y Amt mmasd Fag L ezt at 3
researcn with the Lower Koctenzi, Of the ethnologists appearing for pesti-
+ < Do 3 EAN - . . 3 K. .l & < % T A
cioners, Dr. Schaeffer is the only ons who worked directly with the Lower
e < - e P L ¥ S o - D et g L -~ 2 R
foclenei, ERis tesiimony and field motes zrs of exirsme imperiznce in this



held land individually although there wemalso tribal lands, and that in

their cycle or pattern of land use in their economic activities such as

o

hunting, fishing, root gathering, etc., they used and occupied the area

outlined in red on petfiticners! Zxnibit 7, with one exception, in that

he belisved their lands extended further west to the eastern shore of

%

Prisst Lazke (Pet. Ex. 62-4, pp. B7-88).

.

Dr, Schaeffer testified thazt the Canadian Lower Kootienzi or Creston
Band was z distinct band of the Lower Kootensi with ite cum iritcl ares
distinct from the Bomners Ferry Band. (Pet. Ex. 62-% 9L-95). 1In
this conclusion, Schaeffer does not appear to agree with Doctors Ray or
urie who testified that there was but one tribe or band of Lower Koot;nai.
On cross examinaticn, the witness tesitified he had not made a study of

the land holdings of the Creston Band of Canadz, and that there being

no distinciive land mark which set off Its land from that of the Bornners

Ferry, h2 would be willing to grant ihat perheps a2t i{imes there were

D U

"tensicns" between the two zreas nezr the Canadian border and iha®t he had

the rorthwesiern part of the azrez near the Canadian btorder claimsd by the

JateReder=] "y 2 DAt ol s o~ Py

onners Ferry Kooternai. (Pet. Ex. £2-i, pp. $9-100). Schaeffer further
e -
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tesTilied that the Tchacceo Plzins XKootznai hunted 2t fTimes scmewhere 1o
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Counsel for the Goverrment agrees the
wzs an independent band of Indians
other group of Indizns. (T. 595). Defendant does not contend that the
Bonners Ferry Kootenai did noi use and occupy some lands within the area
claimed from the time of the first white contact but would limit the land
holdings of <he band.

In support of its position defendant called Richard G. Forbis,
ethnologist, to testify azs an expert witness and introduced in evidence
(Def. Ex, 54) a written report prepared by Mr, Forbis pertaining to the
political organization, subsistence pattern, population, ethnological

studies and historiczl material dealing with the Bonners Ferry Kcotenzi
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band would be enclosed within the arez below the LCOC feet coniour line

as shown in cross heiching on the

g

a&p pre
Defendant contends that this area sShows the maximum amount of land really
used and occupied by petitioners. (T. 633). Forbis.testified that he
found that a majority of their subsistence was ottained in areas unde
LOOC feet (T. 619) and, on cross exemination, he stated that he did not
mean that the Bonners Ferry did not go above the LOCD-foot contour at
times, (T. 670). Th2 witness further testifisd that the LOCC-fooi line
does not represent the toundery oﬁ their zresa (T. €70) bu®t shows the

principal azreas from which tha btand cobiaired its support (T. €7%). The

- -z
natching is the territory in his opinion with-

in which they obtained their sustenance and he did not express an opinion

thew zatuzlis wred end exclvcivelss mias (T ASA_KE
O2y aliially cwnsd end cxcingive =3 CCy \.;._ [N O Vvv“v‘x.'?

pared by Forbis. (Def. Ex. 53-A).
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that the Bonmners Ferry Kootenai, the psiiiioners herein, an independent

3 I
and autoromous band, exclusively used arnd occupied the area of land with-
in the boundaries drawn in red on petiticners' Ixhibit 7, except for the

eastern boundary which is changed to run directly norih from Kootenay
Falls to the TnternatlonaL Boundary, rather than have the line follow

the crest of the Purcell Mountains in a northeastwardly direction %o

the International Boundary. (Fdg. 8).

Date Indizn Title Passed

Counsel for the parties are in complete disagreement as to the date
h the lands in coniroversy passec to defendent free of Indian
title, the latter insisting that the Indizn title passed on MATnh R 195??
when the Senate ratified the ftreaty of July 15, 1855,-12 Stat. $75,

while petitioners contend the title of the Indians passed only when th
was actual disposition of the lands by delendant under the public land
laws of the United States or the conversion of the lands to the use of

the Goverrment. The date of ih

ct
({1}

extinguistment of Indian title is importaent
because of the necessity cf determining the value of the lands,

-
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ith the Flathezd,; Kootenzy and Upper
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The 1855 {ireaty was concluce
Pend d'Oreille Indians, a2 cenfederacy of thoss tribes, It is agreed or
the evidence shows that the petitioners here were not members of that

pa
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conlederacy and did not join in tne iresdy, althcugh the lands of ©
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peviticners were included in the cession without their consent., Trecse
£ans - T - 3 S S 3 : K & —~ o -
iacis seen to have bteen generally recognized by officizls of the Govern-
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Tribe v. United States, 136 C. Cls. {fppeal No. L-35, decided November 7,

1954). Nor is the manner of itaking imperiant, given a purpose or intent

RPN

.

to acquire Indizn lands. Such lands may be taken through mistake in

surveys, a2s in the Creek Case, 302 U.S. 620; or by placing Indizns cf

one tribe on the lands of another without the latier's consent, as wzs

done in the Uintah case, 5 Ind. Cl. Com. L7, or by treaty which ceded

lands of tribes not parties to the treaty, as was done in the Nooksack

case, 3 Ind., €l. Com. 479, and the Muckleshcot case, 3 Ind. Cl. Com. &&9.
The intention of defendant to extinguish the Kootenai title by the

1855 treaty is evidenced by the fact that their lands were included in

-

)

[£]

the are ceded. = The trealy also provided and required tne Indizns in

the territory ceded to move to the reservaiion set aside for them and

as 1o the ancestors of members of the petitioner tribe; negotiations . .
extended over several years for giving them allotmentis in the area they

now arnd did then clzim as their ancesiral home, under section L of the
allotment act of February 8, 1887, 2L Stat. 388. Apparently such allct-

ments were made, Section L of said zct provided for zllotments on lands

to which Indien title had teen extinguished and is tharefore evidarce of

the Coverrment'!s view that the lands on which the zlloiments were mzde had

been ceded by the 1855 trsaty.

In these circumsiances, we musi consider the dats, Merch 8, 1259, on
wrich the Julvy 18, 1855, treasty was ratified as the time the defendant

acguired the Indians' eboriginal righits to the lands involved here,



the lands from the possessory rights of the petitioners. Cf. Neoksack
and Muclcleshoot cases, supra.

Counsel for petitioners base their position that the dates of the
actual disposals of the Indian lands should fix the time that the Indian
title passed on the Uintah case (Doc. L, decided February 21, 1957),

S Ind. Cl. Com. 1, in which we held thzi the Ute Indians were deprived of
their lands as and when disposed of or converted by the Goverrment. In
that case, however, there had beéen no treaty which even purported to

izn title to Ute lands (2 treaty krown as the Spanish Fork

treaty hzd been negetiatéd in 1885, bul was rejected by the Senate).
Hence the Utes were not dsprived of their lands except as the Coverrment

disposed of them or used them for goverrmenizl purposes. In that situ-
ation there seemed no altermative but tc take the times of actual
disposals of the Ute lands as the dates of taking,

The Creek Naticn case, 2302 U,S. 620, alsc relied on by petitioners
gn in that the Govermment dispesed of in parcels
to setilers certain lands of the Cresks. It had ne right to meke Ths
1ing had been done prior to the disposzls which could be

considered as fixing 2 date on which the entire area in which the disposals
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here wrers a itreaiy exiingsuished the Indian title of the pelitionsrs

even though they were not a party to the cession, the 1855 trsaty,

Therefore, for the purpoce of proving the value of the lands in-

volved the parties shall consider March 8, 185%, as the date on which

defencdant acguired the Indian title to the lands d

v

Louis J. O™Marr

Associate Commissioner

We concur:
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dao ‘N’itu ‘

-
Chief Commissicrer

Vm. M. Hol%
Associsrte Commissioner
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