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Robert 1;. Ezrker, wit3  who^ ~ 2 s  
.Donfie C . Go=le-y, L t to rzeys  
fo r  P e t i t l o n e r .  

; o h  G, ScLiivzz, x i t ' n  whom xzs 
I .  b s s i s t ~ r : t  b2'~crr:sy Generzl 
Per ry  V. Wortor:, Attorneys f o r  
Deferzierit. 

OPIXICN O? T E 2  CG-XISSLSN -- 
O1lhr r ,  L s s o c i a t e  Cornis s i o n e r ,  deliv-ir2d t h e  oninion cf  t k e  

C c ~ ~ i s s i c r ? .  

The c l a i z  here assertej .  is f o r  t he  recovery of t h e  vzlue o f  a 





zre  subg f o r  tke loss of uhatever lands they  had. ir, t h e  area  ceded bsr 

t h e  CorZederated Tribes i n  1855. To be Fare it is z l l e g e d  (Tar, 5 )  %?at 

t h e  pe%i t i one r s  were "a j o i ~ t  o m e r  of t h e  lznds xhich were ce<ed to the 

. . 
Uriited Stztesll by the 1855 treaty, but r should be p i t e n t  t o  my o m ,  

j ealoczly dcf end. t h e i r  abor ig i rz l  l m d s ,  T h i s  habit is ~ ; a ~ i c n l a r L y  

tl-21. of se6entzr-y Indiacs, as t:zs t t e  setitioner groug. So to prove 



o f  Kootenai Indians, P e t i t i o n s r s  claiq that t h e y  have fron t h e  LT- 

menorial used and occ-qied in Intis fzsbLon certain descri3ed lzrds 



The E o ~ n e r s  Ferry Kootenai being culturally p a r t  of the Lower Koo- 

A ken& xer-, e th2olog ica l ly  spezking, a sedentzry p e o ~ l e .  They seldcc 

l e T t  t h e i r  t e r r i t o r y  exce?t t o  . t rade o r  3i-si%, or  on r e r e  occasions zone 

m of t hen  joine? ir, the  SuPfalo k u ~ t s  eas t  cf t h e  Rockies.  heir principzl 

t h e i r  territory i n  season, e i t h e ~  in65viaudly ,  in fmily gxups o r  i n  

communzl e f f o r t s  d q e n C i n g  on t h e  activity engaged in a t  t h e  the. 

(Fdg, 6 ) ,  

A urL3_ue fea-lilre of t h e  Lowor Kootenai xas tEie ccnce-,t o f  p rope r ty  . 



Bro'rriLng, Nontzne, ent zn th ropo log i s t  and ezqloyee  o f  t h e  BU~PIZU of  

h d i z n  1-f fairs ,  Dqartinent of  t h e  I ~ e ~ i o r ,  r-;hose d e p o s i t i o n  - a s  t r k e n  

under  suS?oe~a i s s u e d  3y t h i s  Comiss i sn .  

Dr, Rzyf s testi3oI-y i n  brief 6wdt. upon t h e  p l a t e z u  t r i b e s  i n  

m t e r i a l  uDon %:hick h i s  puXis';?ed u o r k - z  ;:ere based, D r .  ?zy did n z t  



Mot:, i n  z n o r t h s a s t e r l y  d i r e c t i o n  song the c r e s t  of the 
P u r c e x  Eoun ta ins  to t h e  i n t e r z a t i o n 2  b o u c a a ~ r ,  a d  then 
a c r o s s  t h e  b~cnda r j ~  f o ~  a c o n s i d e r a j l e  d i s t z n c e  t o  t h e  n o r t h  
~ l o c c  t h e  c ~ e s t ,  

has beer! i n  r e d  by Ik, p e t i t i c n e r s  

E c k i b i t  7, H i s  tes t iz iony did not go i n t o  t h e  q u e s t i o ~ s  o f  locat:ion cf 

o f  her  research i z t o  zn thropologicz l  'c;zcmeztary m a t e r i d ,  h i s t o r i c a l  

c a t e r i a l  xzs i r r t r o e ~ c e d  a s  e v i a e x e  f o r  p e t i t i c n e r s  ard f o ~ s  t k e  'cases 

f o r  rr,arrJ of t k e  f ind icgs  t k e t  ;-.ave been 3225 i n  t h i s  ca se ,  (T. L b - S t l ) .  





held l2r.e i ~ . ' = , i ~ , . . ~ ~ 2 l ~ y  a i t h o u ~ h  the re  wesalso t r i b a l  lands ,  and t h a t  i n  

L. d i e i r  cyc le  o r  p a t t e r n  of land use  i n  t h e i r  econonlc act5.15t5.e~ such a s  

hur.-ling, f i s h i r g ,  r oo t  gathericg, etc., they  used and o c c q i e a  t h e  =ea 

o u t l i ~ e Q  i ~ ,  red  on p e t i t i o n e r s '  35;iuit 7 ,  with one e x c e ~ t i o n ,  i n  t h a t  

he S e l L e v ~ d  t h e i r  lands ex%encied f z ~ t h e r  x e s t  t o  t h e  e z s t e r n  shore of 

?riest Lcke (Pet .  Zx, 624, p?. E1-88). 

D r .  Sc'r,zef f er testified tk% tSe Canaeian LOW=?. Kootenai o r  Creston 

Bend v z s  2 cistir.c'; bznd of t he  Lo-...-ey j(on?.~n?j. ~ 5 t - k  i f _ g  2::: t;-&tl ~;-r;;i 
a 

d2.sti?lct f r o x  t?e  B o x e r s  F e r v  &-.T& (Tet, E3;. 62-A9 pp, 9b-9s). in 

t h i s  conclusion,  S s h z e f f e ~  does r ,~t appezr t o  agree w i t 5  Doctors Bzy o r  

' i x i e  t;ko t e s t i f i e d  t h a t  t5ere  vas  bnt one t r i b e  o r  b a ~ d  of Loxer Kootenzi. 

On cross  exznir,aticn? t he  kritness t e s5 i f i ed  he had not mz6e a study of 

t h e  l a d  h ~ l d i ~ g s  of  the Creston Eaz& o? Car;acia, and. t h z t  t he r e  beicg 

EO distinctive land orrlc xh ich s e t  of2 Tts land froxi thzt of t h e  Bomers 

F s r q ,  he KO-52 be w i l l F n ~  to grazt  t ha t  p e r h q s  a% t h e s  t:?ere were 

" t e r i s i ~ n s ' ~  betxzen t h e  t x o  arezs  r.ezr t h e  C ~ r z d i a n  border and t h a t  he hzd 

r?o i ~ Z c ~ z t i o n  with rsspnct  t o  t ke  ase and o z c u p t i o n  of a s z a l l  a r ea  i n  



does not  r e p r e s e ~ t  ths k o u ~ 2 e ; . ~ .  of their zr;a (T. 670) but shoxs t h e  



t h e  c r e s t  of t h e  Pu rce l l  l<ounAkiins i n  a r?ori;heastxardly d i rec t io r ,  t o  

t h e  I n t e r n z t i o n a l  3oundar-y. (F'dg. 8). 

Date Iz5izr: T i t l e  Fassed 

Counsel f o r  t h e  p a r t i e s  a r e  i n  c c i q i e t e  dlsagrecxent as t o  t h e  date 

upon vhich t h e  l z x k  i n  ~ o n t r o \ - e r s j ~  p a s &  t o  d e f e r d e ~ t  f r e e  of In6ian 

t i t l e ,  the  f at';er i r , s i s t i ~ g  t k z t  t>e  Inez ,q  t i t l e  pissed on M2rc:? fi ! ?.co 
A -  J 

L wken tke  Sena te  ra t i f i ec !  tke  're2537 of Ju ly  15, 1855,. 12  St2to 975, 

-. rlhile ~ ; e i ; i t i o c e r s  cozter-.d t he  title cZ t ha  I r id ia~ , s  p s s e d .  or* -rihen t i i e re  

1:zs zctiial d i spos i t i on  of  t h e  l a d s  by de5e~dan t  under the p u j l i c  lznd 

laws of t h e  United S t z t e s  o r  the  comerzion of t 5 e  lands  t o  t 5 e  use of 

t h e  The dz te  of t i t l e  

Fend d ' 0 r e i l l e .  IrLizs,  a corfe",..racy of t h s s  t r i b e s .  It i s  agreed o r  

t k e  e ~ i 8 e c c e  shoxs tht t t e  p e t l t i o ~ e r s  here >;ere not mmbers of  t k e t  

, .. . znz c x  not j c i n  i n  t3e t h e  12zCs the 



c- ih~,~ t:;e <e=pn2z.m' 
, -.,,,.., k3d the a&-2: to tz!,:~ t h e  zetit<czersr lanes 

.. . . 
c z z o t  be 6znied. Laze kblf v. zrtc5cock, is7 U.S. 553, 556; Siocx 

Tribe v. Ur.ited S.tatec, 135 C. Cls. (Lric2esl No. k-55, decided l o v m b e r  7,  

1955). Gor i s  tk.3 manner of t e k i z g  irrincrtzr-t, given z p u p o s e  o r  i z t e z t  

t o  acqclre  I n e i z n  1 2 ~ 2 s .  Suck lmck m a y  bz t aken  thrcugh rr;ist&e i:l 

scrveys, z s  i n  the Creek Case, 302 U.S. 620; o r  by placing Indizns  cf  

one t r i b e  on t h e  lands of another without the  l a t t e r ' s  consent, 2s tias 

done i n  t h e  Uintah case, 5 Ind, C1, Corn. &7, o r  by t r e z t y  vhich cede2 

1zne.s of  t r i b e s  not  p a r t i e s  t o  the  t r e a t y ,  as  was done i n  t h e  Nooksack 

case, 3 Ind, C1.  Cox, &79, and t5e Kuckleshcot case, 3 Ind, C 1 ,  Con, 669, 

The iztent5.cn of defendant to ext inczish  the  Kootenai t i t l e  by t h e  

1855 t r e a t y  i s  evidenced by t h z  fac t  t t a t  t h e i r  l a & s  were i ~ z l u d e d .  in 

r h s  are+. C P _ ~ & ,  The tract; a l s ~  ~i-o-~<ds& 2nd required t h e  ir!!%a?s in 

i khe t e r r i - l o r j  ceded t o  move t o  t he  r e se r r z t i on  s e t  a s i d e  f o r  t h e 2  a d .  

a s  t o  t h e  zncestors  of nezibers of t h e  petitioner t r i b e ,  n e g o t i a t i o ~ s  . 

extended over s eve ra l  years f o r  giving them a l l o t zen t s  i n  the  a r e a  t h e y  

nov acd d id  then c h i n  z s  t h e i r  ancest ra l  haze, under s ec t i on  4 of  t h e  

d2.otxer.t  c c t  of Z ' e5 r~a r j  e, 1E87, 2!: S k t ,  3%. Apparent* such a i l s t -  

m e ~ t s  Rere made, Section k of sziri z c t  $rovi&c! f o r  a'2otxen-l~ CTI l a r d s  

t o  :;Clch I ~ . d i a n  t i % l e  ha5 been e x t i r q ~ i s k a 5  azd Is t k r e f o r e  e v t d e x e  of 

t h e  C - o ; - e ; r ~ = ~ t ~  s  vt,~=: t hz t  t t e  1zr .d~  on xkich the  a l l o txen t s  ?:ere zzZe h d  





::'e i,?.irk t h e  Ute zr.5 C r e ~ . t  ceses zr.2 ~ 5 ' ;  per%ir.%% t o  t h e  f ? c % ~  

. . b e r e  -,.-her? 2 tye2t . i  e s ~ i ~ - p ~ i s h e r j  the I~.c:ar. tttle of tne p e t i t i o n e r s  - 

e7ren thol~g'r: they were riot a p2.f~-- to the cess',on, the 1855  treat;^. 

Therefore, fcr the p u ~ p o s e  of prov-izg the v&~e of the l s n d s  in- 

~olved the ~ z r t i e s  s b 2 7  consider Xzirci! 8, 1859, as the date on ~ ~ h i c ' n  

defencknt acc;uired the Indian t i t l e  to t h e  12116s d e s c r i b e d i n  Finding 8, 

Louis J . 0 'Marr 
Associate C ~ r ~ i s s i o n e r  

Ve concur: 




