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nd therefore "as a resultl of the Tailure oI the cdefendant <o complete
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such satisfactory arrzngement, no division of country Tziwesn the Cor-
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federated Spc arnd Fox znd the Iowa
Fowever,

)

they were the scle ownmers of the land involved arnd t
exclusive use
the JTowz MNation hzd no interest in the szme
on the clzim herein asserted.

cetiticn, that they had an interest in szid land by reascn of

defendani in the Trezty of 1if:3

the conclusicn of the evidence, in trizsfs fi

o]

that the evidence shows that "the Iowa and the 3zc and
1o 2n ecuzl extent the portion of Cession 175 lying soutilwest
line drawn frca a2 point where the westerr boundary of Cession
tre Red Cedir Ziver to a2 point or the

northeast of “uscztire, Iowa," {Icwz Reg. Fég. 12) and that

]

of Prairie du Chien of 1925 and the suk

0¥ in treir briefs assert +that
nat trey zlone had

and occupancy cf gll the land involved herein; ard thzt

contend in their briefs, as in the original

use ard

175 crosses

-
1

five miles

"the Trezty

ecuent construction thersol by

rment 0ffizizls constitutad recognition of the Indizn
&
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Tefendant contends that none of petitiorer trites had originel Indian

[y

rereof, and had no tresty or recog-~
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nized title in said arez or any part thereof; anc that no itribe actuzlly
occupied, possessed or ccntrolled any definzble area of this cession to
the exclusion of other tribes; and thzt the treaties of cessions of 1832
and 1838 were merely cuitclaim cenveyances of unfounded claims. )
Defencdant, in the alternative, contends that whatever interest in

Cession 175, if any, the Szc and Fox Tribes ever had was forfeited by

their particisatiorn in what is kncwn as the Zlack Fawk “zr, in which,

it is alleged that, the Blzck Zawk's invasion of Illinois in 1832 was in

direct breach and violaticn of severzl pricr treaties of the Szc¢ ard Fox
with defendant znd sgecificzlly in violation of the capitulztion aznd agree-
rent sigred by the authorized chiefs of Szc and Fox Trites in 1831. The

. and
defendant further contends that the treaty/ccnvey*‘ce of 1832 con-

n

tituted a just, fzir znd reasorzble idemnity to the defendant by reason
of the said Black Fawk Wzr, and provided- acequate compensation to the
grantors, and that therefor petitioners, Sac and Tox zre entitled to

no further compensztion for the cession made by szid treaty, regardless

£ the valus of the land ceded by s2id ireziy. TDefendant furiher contends

I

(i8]



and was nct z party to the Treaty dated September z1, 1832;that it was
under duress gzt the time 1t executsd the
consideration provided to te 2zid under the Treaty of 1832 was urcon-
scionably smzll.

In view of holding mzde later herein that Treaty of ifugust 19,
1825, called the Prairie cu Chien Treaty, is thought by us to be recog-
nition of title in the participants thereto to the lands described
therein, we think it unnecessary to discuss in much detzil the evidernce
in the recerd as to the use znd occugancy of the land claimed by the

petilioners--this becsuse wihen Ing

1o
‘\)

n title has been recogrnized, it is
unnecessary to prove aboriginzl title. ZHowever, we trink the extent
of the use and occupzncey of the land involved will be of importance in
determining the resgective intesresis of petiticners therein, and this
will be discussed when we reach thzi prodbles.

It is undisputed that the ireaty convention resulting in the Treat
of fugust 19, 18235 was convened by the United Siates Government beczuse
of hostilities betwean Indiamr Tries which had come atout by reason
Ticts between the trides zs o the boundaries existing betiween
the;: ard that the Governmert was undertaking to termirate szid conflicts
‘lsputes in order to stop existing rostilities and prevent others
‘not only causes of suffering betwesn

*e setilers and traders. The Act of

‘ J
M
x

the tribes but vere injuri

Conjress providing for the mezotiztion of this trezaty provided that sume

M=)

I ST -~ . . . - . . s - _— mmes T
should Be "Ior the sursose of establishing bouncarizs znd to promote neacu.

5
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various tribes. He summarized the Covernment's objective in these words;

e thersfore pronose to maks oseszce together and to

agree upon fixed moundaries for rour ccuntry within
wrich each tribe should hunt 2 over wn;cn cthers
shall not pass without their ccnsent

It was stated in ihe preamble of the Treaty that the objective was
to promole peace among the tribes and to establish toundaries between
the iribes occusying the lznd described in said treaty and other tribes

-

who lived in the vicinity znd to remove 211 causes of future difficulties.

For most of the trites at the treaty cession, definite boundaries

ed oy the treatz, znd rno corniroversy arcse thereafier with

In 5 few cases lines left unsettled were fixed by sut-
seguent treaties. This occurred with respect to the Chriospewa, Winnebzgo,

and the «encmonee Trizes. Ii was orovicded by the treaity thst the north-

east boundary !mown as the Szc and Fox-Sisux line should be assented

o

s

to by tre Yancton Zand which wss not present at the time of the 1225

o}

treaty. Tris line was later approved b -the Yancton ZSand, however.

v srticle 3 of the treaty joint owmersnip of a portion of the territery
was acknowledged as being in the Szc and Tox and Iowas, and it was agreed
that the two tribes should peacezbly occupy same ‘until some satisfactory
arrangement can be made hetween them for a division of their'respective

Y oL3 . -
- "

41ms to said country.® Fowever, thsrs was never any fixing of bouncaries

[¢]

Tespective counitriss. 3aid irsaty zlso recognized thal the Ctoes
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The controversies as t

of the territory described
treaty conventiorn in 1830 which

of July 15, 1830,

resulted tecause of controv

execution of tre 1825 treaty because of unseitled

aries.

beer czlled for the Durnose

It is un

Tre matter of the 1830

recommend to
ad justment of treir respective claizms." This

adjustment of the title beiween the Ctoes
$

o undetermined boundaries between occupants
in the 18Z5 treztr lead to convening of a

v

resulted in the execution of the Treatiy

[
0

disputed that the 1830 trsaty convention was

en expected to bring sbout but which had not
ersiss anc nostilities centinuing after the
ana undetermined bound-
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of 1825 as having bsen to settle Soundaries

heitwzen the itribes because of con-

n
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Tre similerity of the purpose in negotiszting thern, and the condi-

tions which brought them ahout, to the situztion that existed lzter in

helpoful in determining the purnose of these 1825 and 1930 treaties, be-
cause the Fort Laramie Treaty was held by the Court of Clzims and by

-

nis Commission as z treaty recognizing Incdian title (see Zrow Tribe of

o,

Indians v. United States 3, Ind. Cls. Comm 147),

The purpose of the Fort Laramie Treaty was to settle conflicting
boundary claims and to end and osrevent hostilities resalting from szid
conflicts. &s stated this r'c>.r:::ru.551on, 2s tad the Court of Clzims pre-
viously, held that the Fort Laramie Treaty, w'ich fixed tte bcuﬁdaries

of verious trires, constituted z recogrnition of the title of the iribtes

~

within such boundaries. It is difficult to see how any treaty negotiszted

at 2 conventicn czlled for the purnose of fixing boundaries could

,,.
<
®
o)
5

«

such effect except by recognizing the title of the tribes involved to

the lands within tre boundaries fixed. Trere wculd e no way of bringing

about a settlemeni of controversies as to hounderies by merely reccgnizing
the boundaries zs clzins of the res*ectlve contenders; such recognition

would merely leave the situation zs it was before. The only way the con-
Tlicts could be settled and the hostilitiss avoided by reason thereof

would be to definitely fird owrersrin in keeding with the boundariss fixed.

The 1225 +treztv zn

f
[N

g 1851 trsa*y were boih oromoted by the same
situation--intertribal warfare; both had the same objective--~io end the

<arfare by fixing bouncaries; both treatiss kad the szme basic provisions—-

bR
-

© descrintion of ite cutside boundariss of the territories of the
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arzle your different countries, which could only mean that the Government

would protect the boundaries. Ceneral Clark szid to the 1825 Indian dele-

gations: 'ide therefore propose to make cezce together and to zgree upon

g
fix=d beoundaries {or your couniry within which each iribte should hunt &

over which, others shall not pass without their consent." The Treaty Com-

missicrers in 1231 were instructed:
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4t 1s importznt, if oraciizaeble, toc establish for each trite
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ailure to determine boundary lines beiween the tribes involved does
not orevent recognition, however, of Indizn title to lands being in ths
respeciive tribes,

nis Commission in the case of fiami

-3 b Aym - . . | ~ 2 . 2
Lerritory, and that the title thersof had besn recognized by the United
J4 - - - < A > - - . - 13 . - cos 3
ovates; ard similar holdings ware recently made by this Commission in MHami

nue 3t o~ . : o PR S S - PR : FR ~ - .
Quesilon of ownershipn of lznds which were within the arez of the anorox-
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unizries Iixed for the Heorozmines
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In 1825, the Unwte Stztes undsriook to settle by treaty the bound-
aries of lands claimed by different Tridbes of Indians as between
themselves, and agreed to recognize the koundaries thus established,
the tribe aclnowledgin enerzl

ging the gererzl corntrolling power of ihe United
States, and disclziming all

decendence upon and in corrnection with
arny power. The land thus recognized as belorging to the Zenomoree
Tribe exzbraced the secticn in controversy in thkis case. Subsequently,
in 1831, the same boundaries were zgzin recognized.

The recoznition by the Treaties of 1825 and 1830 that the Indian tribes
participating therein had Indian title to the lands theresin described
was not a recognition of cwnershin of any specific portion of the lands by
the Sac and Fox or by the Iowa. + recognition by the defendant thatl
the cessions of the tract irvolved hersin (Rerce Area 175) by the Szc and
Fox and Towa extinguished Indian tiile thereto, and vested title to said
area in the United States; and the fact that no other tribe is shown to
have claimed a part of Cession 175, which is admitied by defendant (Tfe's
2r., 9. 66); tozsther with the testimcny of Ir. Yallace, 25 eminent anth-
ropologist, that the Sac and Fox and Iowz Tribes, to the exclusion of all

otker tribes, occuvied at relevant times, 211 of Cession 175, warrants us

2.
-t
~
[H
jde
5

nE!

in holding that these trivzes joinily h title to z2ll of said Ces-
sion 175 when it was ceded to the Urnited Stztes, and we so hold.

In considering the respective rights of the Sazc and Foz

-
)
;
[N
(,
iy
®
-
5
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3 i - - - . - . « N
in the land involved, it mzy £irst be notsd thzt it is in evidence trhat

the t%o tribes at aporoximetely tre
viitluges and hunted on both sides of the Mississippi Fiver in northeastern
Iowa in the territory involved herein znd that the two natiors joint

P
a5 LML

-nds occupied lands cooperatively uniil the early years of the 15%

¥ wien by reascon of the Scc and Fox being the sirornger and the more
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of ¥ar, which accompanied the transmission cf the executed treaty (

and Tox Ex. 114) a statemert is
toundsries among the tribes was
"that a Just coupromise between

-

was widely in exten

Rivers is shown by the ZJoirnder of sszid nzticn in the Cession o

ressiva ¢l the irites, it vec

otiated the 1825 treat:’) to the Secretary

Sac
made that "the establishment cf equitable

the most difficult part of our task," zand

was the basis of the arrangement;" however, that the interest of the Iowas
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Kovece Area

151 in 1930, wnich borders on the Missouri River {zr to the west of the

cession involved rerein; and in

in 1837 bvetween *the Sac ar

s e
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is macde that it was agreed that

of land lyirg between the Ifississipni

Fox alone since 12%
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tre journal of proceedings of Zouncil held

ard Iowas (Szc znd. Fox EZx. 158) stztezen

tte Towas ned a just clzim in the cession

rd Misscuri nmzde by the Sac and

v
3
m

icr the Iowz had risver received any part of

tre Cessionz ¢f Rovece irez 132 in 183C, 175 in 1832,

-y, ~ -~ . J Y~ ER T mewom
1 zlso resocris contertion made that the Icwas

e z; and rFa- -z P s 3 . 3
v € =ac and Fox by the 12235 treaty--that they had named &ll the rivers thersin
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Clark (one of the negotiztors of tre 1FZ3 treaty) in letter dzted January 5,

12837 (te wrcm written noi clear) in which he says:

I state for your information that unon my arrivel in Uoper
Louisiana 34 years ago, I found the Ioways in possession of

an immense tract of country tetween the Mississicpi and
Missouri Eivers, their clzim to which so far as my knowledge
exterds, was undoubted znd uncuestiored, and which they have
never zbaondoned, living on it from that time to the present;"

that the designaticn of boundaries as tetween them and the Szc and Fox
was "required by tre 3d Article of Treaty of P. des Chien of 19th fugust

1825, but which duty, froem various czuses has never heen executed, conse-
cuertly the Ioways still hold zan undivided interest in the country therein

referred 10, such poriticns of it, excepted, as hazve besen sold by treir

approbation and consent.” (Iowz Ex. 72) In communicztion by T.Z.C (pre~

ve Y
a

sumably T. ¥, Crawford, Commissicrier of Irdizn Afféirs) to the Eon. J. C.

Spencer, Secretary of War, dated Mzy 28, 1842 (Sac and Fox Ex. 1£4) stsie-
ment is made "the tnird zrticle of ihe szme instrument (the 1825 treaty)
Tecognizes plzinly thre right of the Icwas tc an undivided interest in the
land," referring to the lznd described in ‘the treaty lying between the

2 - v . 3 . - -— 3 3 v s )
s1ssouri and idssissigpi Riv « in this connection this document further

L R

®
H
v
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n

states that "it zppears 2lso clezrly enough that the Sac and Fox were

s

regarded as a princiszl or leading tribs of iis proprietors for irhey de-

.

clare and establish wrzi shzll be the fture houndaries of the Sioux and

+hareal .. . N . . —~ . Lo __ .
wnemselves—--ig whrich the Iowas assertad. The rizht (to the land as be-

tween tre ZSac and Tox and Towas) was a ¢onmon one and undivided--to

[0
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oy zlone was bsing con-

Tre Ioway Incians having set up e claim to & part of the
lards ced v tkis Treaty, it is trerefore herehy crovided,

rt of the United Stztes shall czuse the V:l;dlt}
c id claim to e ascertzined, and upon 2 relincuish-~

ment of szid c¢lzim to the United ‘States, he shall cause the rea-

rd by value tne"eo? +o oe oaid to szid Ioway Indians,

rom the sum stipulested to be

Following tris quotationof the amerdrent made to the treaty by the

Serizte, the above document says: ’xrue showing clcarly thet in their owm
ever raight thery hzd was held in

Tre reference from which we have quotsd, together with other docu-~

ments and hajprenings as set out in the Firdin act, have convinced

tris Commission that ine Towas have 2 recognized interest in the land
invelved herein, to wit, Royce Tessicn 175.

h) > . N . K3 2 =
Tre more difficuli quastion is the determinatilorn of the sxlent of
) L3 - Ny ~
trat interest zrd as %o how the territcry irvolved or anr award mads

therefor shcould »e divides as between the Sazc and Tox and the Icwa.

v to stztement made in the

[#2]

\n

un



stated thzt the clzims of the Hisscuri Szc zrd Foxes anc the Iowas "were

"

regarded to te on the same footing and it will be observed that the consider-

(referring to relinquishments
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mentioned) are the szme 2s near oS mzay be. Sowever, this does not mean

-
bt

‘that the rights of the Confederzted Szcs arnd Toxes (including both th

issouri and the Mississippl Sac and Foxes) and of the Iowas would
necesssrily be the szme; and it is elsewhere stated (p. €, 7) in said
document that by reason of the ultimate removel of the Iowas from the
castern JIowz land "treir right to it" (that is the eastern Iowa) in com-
mon with the Sacs and Toxes does not appear to have been regarded as very
clear or of very great vzlue." Szme document elsewhere indicates trnat

in numbers the Szcs arnd Foxes of Missouri constitute a minoriiy of.the

wm

Confederzted Szcs and Foxes.

In letter of February 1, 1237 ty C. £. Zzrris (presumably Coms missioner
of Indian Affairs) to the Secretary of ¥ar, he said with reference to the
interest of the Icwas in the country beiween the Missouri and iississippi

Rivers thzi "tre portion to which the Iowas zre entitled, has never been

set apart for threm, nor can the true extent of treir rishts be now ascer-

taired." (Underscoring supplied) (Iowa Ex. 73)
The United States arrznged for a determination of the respective

interests of the Sac and Fox ard Iowa and a commission was apgointed in

-
A

185 s oates s . .
1834 to make such division says Ir. inthony T. C. Wallzce, zn able anth-

ropologist te :

< stifying for the zelitionsrs, ovut that they "never actuzll
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SOivad the oroblem." ({Tr. 474) Dr. Wallace furtter testified that there




deductions from the Treaty of 1225, and sresumably his own investigzation
Ky . - - - 4
and determined that the Iowas were entitled to an exact 50% of =211 the

territory between the Mississippi znd iissouri Rivers and south of the

[e]
({u

northern: line fixed by the treaty. Dr. Wallace, however, testified

3

tkat in his judgment that was too large a percentage. CIr. Wallace, however,
prepared 2 mzo on which he delinsztes the portion of :irea 175 which he
says in the period from approximatelr 1765 - 1812 was exclusively used

by the Sac and Fox and the porticn which he says was used jointly by Sac

and rox and the Towas to the exclusion of others during szid periocd.

Thls m2p wes irntrocuced in evidence zs Ssc and Fox Exribit 388. It shous
as used jointly by Sac and Fox and the Iows that portion of Cession 175

wrich the Iowa petitioners describe in their recuested Fi 1c.r~ ¥o. 12,
Trhe absence of these Indizans from Territory 175 from 1812 until zpproxi-
mately 1228 is sa2icd to have been caused by the demands of the United
States that they leave this territory at the time of the 1812 war with
Great Britain,

Of course, it is very much more difficult for th
this date to determine thas r respective rights or interestis of the Szc
and Fox and the Iowa in the territory involved than it would have been
for the treaty makers in 1825 or 1230 or Zor other contemporarizs o
Lrose years or for ever the investigaters trying to do so in 183% or 1837.

I ; ;s . . .
=0 View of the statement made by Gen. Clzrk of ihe possession, use and



g

occupancy ©T an immense terriiory by the Icwz between ithe Missouri and the
Mississippil Fivers in the esrly 1880's and the evidence in the record of
occupancies by them of widely separzted poriions of that territory at

different times in later vears, we belisve the evidence justifies the

-
I3

division of interests of ithe two tribes as set fortkh in Finding 89,
namely; that of the Sac and Fox an exclusive interest in the lznds of the
cession iying northerly of the Red Cedar river-iississippi river line,
and egual interests in the cession southerly of that line.

25 to the effect of the so-czlled Black Eawk War on the rights of

the Sac and Fox, this Commission in the Creek case, Docket Ko. 21, =

similar situation, has expressed its viewpoint as to what constitut
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\ostilities beiwveen

Indians and the United States which would justify indemnity to the United

States. 3ased on reascning therein, as zpplied to the facis herein, we
are of the opinion that the hestilities between the Black Eawk group of
Irdians and the United Siates did not cocnstitute a war between nations, and
would not Justify the sporopriztion by the United States of lands of th

N

Szc and Fox Katicn as indemn in the irstzant case were
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by an uncentrollable faction of the iribe, and were not zogroved or en-
courgaged by the Sac and Fox as a Natiocn, or by said Neation's governin
authorities, and therefore indemnity by the Kation was not due by it.

Inaszuch =zs counsel for the parties nave zgreed to confine this initiazl
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the considerztion

W8]

matiers necessary for such determination, includin

received by the Indians for the cessions of the lands, the acreszge, and

the value thereof at the time Indian title passed to defendan

Edgzar E. Witt
Chief Commissioner

.o

Concurring

Ym. M. Eolt
Associate Commissioner
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