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QPINICH OF Tz COMMISSION

Witt, Chief Cémmissioner, deliwvered the cpinion of the Commis

-
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This opinion appliss to each of Dockets No. 11-A and 138.

In Docket No. 138 the Iowa, the Szc and Fex and the Omzha Tribes seck
to recover for the value (less previvus considerations received by them)
of their alleged respective interests in a tract of land located in what
is now western Iowa and northwestern Missouriy, This tract is part of
a larger area known as Royce Cession No. 151, which is described in
Article 1 of the Treaty of July 15, 1830 (7 Stet. 328). The part of Cession
151 for which recovery is sought is that part south of the line described in
Article 2 of the Treaty of August 19, 1825 (7 Stat. 272), sometimes called
the Article 2 line (also called the Sazc and Fox-Sicux line, and the Yancton
line).

In Docket MNo. 11-A the Otce and Kissouria Tribe seeks to recover fof
the value of its alleged interest in the same tract of land.

The four claimant tribes joined with certein Sioux bands in executing
the Treaiy of July 15, 1830 by which they ceded to the United States, sub-
ject to certzin conditions hereafter discussed,zn areaz of land in western
Icwa extending north into Minnesota and south into what is now Missouri
bounded on the west by the Missouri River and including small porticns in
¥irnesotz and ¥Missourl and the balance in Jowsz; the area being what is

“newn -as Royce Cessicn 151. The totzal o
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Dockets lo. 11-4 arnd No. 1328 ccmprise thel pert of Cession 151 south of the
line known as the Sac and Fox-Sioux line deseribed in Ariicle 2 of the

Prairle du Chien Trezty of Auguszi 19, 1825,



claimed area, aggregating the whole cf same, and that the United States
recognized and acknowledged by the 1825 ireaty or the 1830 treaty, or
bteth, that they together possessed Indian title at the dates of said
treaties to the whole of the land involved herein. While the claimants
agree that they jointly had recognized Indian title to the entire area,
they disagree as to the extent of each tribe's interest in szid land;
and " 0% this disagreement zmong the claimants, and their insbility
among themselves to zgree upon boundaries of each, was a matier of dis-
pute beiween their ancestors more than 2 century ago and is largely re-
sponsible for transacticns with the United States which are imwvolved in
this litigation.

The clziments contend that the lands involved had far greater valu=
than they received for the same z2d that they are therefore entitled
collectively to the &ifference in the real valuve of said land at the time
the United Staztes acquired their title and the consideration they received
therefor. As stated, they disagree, however, as to how they should parti-
cipate in this total excess value of szié lands. Clzimamts 2lso contend

that if these treaties and conduct of the defendant does not constitute =z

'J.

recognition cf their tiile to the lands irmwelved that they had title
thereto by reason of aboriginal use znd possession.

The deferndzn® tales issue with claimznts on 21l counts. If denies

that zny of the claimanis or 211 of thenm together had zboriginz
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part of same was recognized by the United States. Defendani contends
that the treaties a2t meost recognized hunting rights only, which the
defendant had 2 right to extinguish at its pleasure withoui liability,

Neediess to say the different pariies take different views of the
evidence and there are some conflicts in the evidence that may be the
subject of argument. These conflicts relate, however, in large part to
the use, possession and degree of control exercised by the different
tribes over different portions of the area at different times. These
confiicts, because of their nature and because more than a century has
elapsed since the events upon which based cccwrred, are very difficult
of determination at this time. The problem is also éreatlv aggravated
because there were unsettled cuestions of fact at the time of the treaties
involved.

The claim of occupancy by the Iowa dates back to 1673 when Marcuetite

found them at the mouth of the Des Moines River., Marguette states. that

de

the records show that the Iowa were in the Lzke Okoboii-Spirii Lake Region

wnich is in the southern part of Minnesotz znd the northern part of Iowa
for a period from 1660 to 1669, and thzt they rznged between this region
and the Mississippi River. The Iowa contend that by reason of pressure of
the Sioux on the ncrth znd neriheast by 1765 they had moved wesi to the
Missouri River--both sides of it, down to Courcil Bluff zrea where they

established villages which they maintained until approximately 176

\n

Thereafter they claim to have moved for trading purposes bzck o the Des
M Rs-. I that Fhatr hemtad S,k o tra Tz Amtirtamr s tecs oo
oires fiver and that they hunted in the Icwz couriry betwss

- LY s . : = 21 ~An o - -
and Missouri Rivers for years--that in the late 1700's znd ezxl



o

itorr .. Rivers in Icwa, east of

ct
vy
(0]
d
jog
v
(oA
i
;_.l
[
oQ
)]
0
O
3
ct
o2
o
(9]
2]
¥
[0
o
i3
.
(@]
oy
{\)
!
d

Cession 151; that they later went to the southern part of Cession 151

and humted along and across the Missouri River to the north and the east;
2% in the early 1800's they more-or-less joined up with the Szc amd Fax

in using and hunting the same territory. In 4 tgert Dougherty'!s statement
in letter of July 5, 1830 he seems to think that the Iowas more exten-
sively than any other of the plaintiff tribes used the land lying north
of the State of Missouri and east of the Missouri River to the Nodoway
River amd east to the Des Moines River. It may be that théy and the -
Missouri Sac and Fox had one c¢r two settlements in the very southern most
portion cf Cession 151 at the tim.e. cf the 1830 treaty and that they pro-
bably were the only claimant tribes who actually had settlements in the
territesy claimed, ‘

The Sac and Fox claim 2lone practically the entire east half of
Area 151, or with the Iowa at least two-thirds if not 211 of 151. They . -
admit that they had not been long in possession and use of said territory,
but c¢laim that under the provisions of the Treaty of 1825 they were re-
cognized by the United States a2s such owner.

The Sac d Fox zgree that the C':::g"za and Ctoe at ore time used and

occupied partions of Cession 151 but that the right of exclusive contrcl

later beceme the property of the Szc and Fox by concuest. The Sac and Fex

P

so claim rights in Cession 151 by rezson of recognition of ownership by
the Treaty of 182%.

-

hgent Dougherty thinks the Ctoe and Missouriz because of use have the

0.

tler claim %o approximetely the middle third of Cession 151; the Icwas
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to the lower third; end the Omshas the norihern third of the cession,
The findinzs go into more detzil as to the respeciive tribal claims
and evidence of use, but in view of our uliimate findings as to same

and o

u reasons therefer, it is not

deemed necesszry to go into mere

3

detail here as to these respective claims, or as to evidence upon which

base

d.

By reason of the conflicting claims of the different tribes and

the inability of the tribes themselves to determine their boundaries

between each other in this territory to the east of the Missouri River,

and beczuse of the hostil
tribal
the Goverrment undertock to terminzte said disputes
boundaries befween szid tribtes and for thzt purpose a
was ¢

this treaty, provided that same should be "for the

ing
only

and

contenders east of the Missouri River znd

nA

alled in 182S%,

boundaries and promoting peace.”™ These wars

causing suffering between the irites buv

traders.

vy cefining the bounderies

mazrized the Covernmentls

AR

Ioie therefore D’O‘

Q
upon fixed bounderie
trive shewld hunt

without their cons

0 o

N
K»

&
er

An Lct of Congress providing for

9, 1825 was concl

-

i

ana

p

-

end

uded.

e Indizns essembled that peac

ities by resson of said conflicts between

. . .
[ JIPRAPEG SR S

——— e it ot i P A

to establish

™
de

.‘.VC'

treaty comvention

disputes were not

convensed at Prairie du Chien in Augusti,

Treaty Commis-

e would ba

o
]
R (]
®

©
Mm
Q

’
-



72s stated in the preamdble of the treaty that the objective was
0 promote pezce ameng the iribes and to establish boundaries among them

and other iribes who lived in the vicinity ancé to remove 211 causes of

Fer most of the tribes at the treaty wouncil, definite boundaries
were determined by the treaty, and no controversy arose thereafter with
respect thereto. In a few cases lines left unsettled were fixed by sub-
sequent treaties. This occurred with respect to the Chippewa, Winnebago,
and the Menomonee Tribes, However, the controversy between the claimants
to the area east of the Missouri River; being that involved herein, was-
not settled and there was failure of the Government thereafter to tzke

teps which under the terms of the itreaty it had obligated itself to do
to setile the same. It was provided by the treaty that.the northeast

«

boundary knewm as the Sac. and Fox-Sioux line should be assented to by

by

he Yancton Band which was not present at the time of the 1825 treaty.

ct

This line was later zpproved by the Yancton Band however., By &rticle 3

cf the treaty joimt ovnership of & portion of the territory was acknowledged

(88

as being in the Sac znd Foxes and Iowas, axd it was agreed that the two
tribes should peacezbly occupy same "until some satisfactory arrangement

cen be made between them for a division of their respeciive claims 1o

seid country." There was never any fixing of boundaries to their respective
countries. Szid iresty also recog;ized that the Otoes were interested in

a pcriion of the count‘j; but their interest was never determinsd. It was
provided bty friicle 11 of this treaty for the cenvening of "such of the

ol

trives, either separately or together, as are interested in the lines left



unseitled herein, and to recommend to them an amicable and finzl ad-

Justment of their respective claims.”" This article also provides for an
adjustment of the title between the Otces, Sacs, Foxes and Iowas.

Tt is undisputed tha®t the 1830 treaty convention was called to
complete the work begun by the 1825 treaty--that is to setile the dis-
puted issues as to bounderies and achieve the peace that the 1825
treaty had been expected to tring about but which had not resulted,

K3

It is undisputed that the contimiing controversies and hostilities

arising after 1825 becausz of boundary disputes caused negotiations

b

for znd the execution of the treaty cf July 15, 1830, The findings of

fact mode horcin leave o doubt as to such qiffi L.lties and hostilities
anc as to the purpose of the convening cof delegates to a convention in-

tenced to bring about the execution of a new itreaty, settling such con

troversies, fixing such boundaries as might be possiblie, and the securing

of the peace which the former treaty hzd not brought about. Communicatio
calling for the sending of szid delegates stated that the treaty desired
was for the purpcse of complsiing the work begun by the 1825 itreaty, and
the Indians were zdvised that the bounderies which were unsettled would
be finzlly setiled.

However, snort"v tefcre the convening of szid freaty convention,

—ary

a proposal was advanced by In
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made by Mr. Dougheriy in this respect and the favorable reaction cf Cerneral

Clark and the War Depariment to this suzgestion. Communicaticns show in-
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the tribes to be summoned, which indicated a recognition

of the tribes interested in the land by reason of possession, use and claim

thereto. The tribes summoned to szid convention were the Sioux, Sac and Fex,

the Iowa, the Omaha, and the Otoe and Missouria, and they were the ones znd
the only cnes who participated in the treaty thereafter executed and dated
July 15, 1830.

In giving considerztion to the effect of these itreaties of 1825 and
1830, it is significant that the pwpese of the United States in negotiating
the treaties and the conditions that brought about the same are very similzr
to the situation that existed later in 1851 which bfought gbout the Treaty
of Fort Laramie with the Sioux, et zl., executed on September 17, 1851
The Fort Laramie Treaty and the circumstances that caused its negotiztion

were carefully analyzed in the opinion of Commissioner O'Marr fcr this

Cormission in the case of Crow Tribe of Indians v. United States, 3 Ind.

ClS. COA‘_-, L3 ]ll?-

This Commission, as had the Court cf Claims previously, held that

the Fort Leramie Trezty, which fixed ihe boundaries of various tribes,

constituted a recognition of the title of the tribes within such bcurndzries

It is difficult tc see how any ireaiy negeiiated 2f a conveniion czlled

for the purpeose of fixing becundaries could hzve any such effect excent by

Y . “ s

recognizing the title of the tribes imwvelwved to the lands within t!

pSsn a2

L - . . . - . - . -
conireversies as ic tounceries by merely recognizing U cund
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of the respective contenders; such recognition would merely leave the
Situsticn as it was before. The only way the conflicts could be settled

and the hostilities avoided by reason thereof would be to definitely T

Q.

I_h

ownership in keeping with the boundaries fixed.

Regardiess of whether the pwrpcse of fixing boundaries is considered
sufficient to make the treaty one recognizing ownership, certainly the
parallel between the 1825 treaty of Prairie du Chien arnd that of the
Fort Lzramie Tre of 1851, makes the interpretztion of the 1851 treaty

ecognizing titles have great weight in determining the effect of the

1825 treaty,

—— -~ Ot

Tho 1828 irzoty and the 1051 itreaty were boin prompited by the same

——in o wa @

situation~--intertribzl warfare; Yoth had the same objectivex-to end the
arfare by fix i boundaries; both trzaties hzd the same basic provisions--
the description of the outside bounc aries of the territories of the dif-

ferent tribes. The 1825 tresiy really went a little farther than the 1851
in that by the 1825 treaty the United States expressly agreed to recog-
nize the boundaries therein set up and egreed to thereafier fix the inter-
tribal unfixed becundaries, Ceneral {lark even advised the Indians that
the "President intends to be zlways cn the different lines which separate
your different countries," which could only mean that the Covernment would

proetect the bounderies. Ceneral Clark said to the 1825 Indizn delegsatiicons:

“e therefore propose to meke peace together and to agree upon fixed

boundaries for your country within which each tribe should hunt & over
whicn, others shall not pass withcout their corcent," The Treaty Commissiormers
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"It is important, if practicatle, to establish for each
trive scme fixed bouncdaries, within which they should sti-
pulate generzlly and eazch should agree net to
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the Iowa Tribes as definite possessers of the lznd described zs the Eazst

of and irmediately joining the Missouri River, it mentions the Otoe !

)
w3

Missouria as being thought to have an interest there; and in the sub-
sequent treatv.of July 15, 1830 an interest of the Otoe and Misscuria is
acknowledged, and likewise an interest in the Omzha. Considered togetiher
the two trezties show the reﬂognlzed ovrers of the land involved in itwo
law suits (Dockets 138 and 11-4) to be the Szc and Fox, the Iowa, the
Cmazha 2nd the Ctoe and Missouria. Unless the periicipation of the Cice
and Cmzha in the 1830 treaty, and their interesi in the land ctherwise
recognized by the Government officiels, mzkes them recognized cwners

by the 1825 treaty, it would follow that ihe 1825 treaty vested the

title to the entire zcreage in the Sac and Fox and Iowa, znd we do not
think this conclusion is tenatle or reasonzble, Ve think the reasonable
construciion of the treaties and the concuct of officials all taken to-

gether is that the lands involved in the 1825 tresziy were recognized zs
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dians cccupying the same, and that the Indians in whom

_— 2
this acknovledgment of title to the land herein involved vesied were

shovmn by subsequent facts znd conduct of 211 parties to be the four iribes

as stiated.

., ki FRt 2 PRI % - 3} - +
ailure to determine the lines beiween the severzl tribes does not

he Ja ~ - —~ - - -

indiczle 2 different conclucicn; *ne Governmernt's fzilire to fix such

- - - . -~ -

DCurcary lines left the title tc the arsz in the four trirss.
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This Commission in the case of Mismi Tribe, et al., vs. United States,

2 Ind. Cls. Ccm. 617, held that certzin iribes were the "joini owners”
of certein territery, that the title of all together had been recog-

zed by the United States.

In Beecher vs. Wetherby, 95 U.S. 517, 2L L. ed. LLO, discussing the
question of ownrership of lands which were within the arez of the approxi-
mate boundaries fixed for the Menominee Tribe by the 1825 treaty, the

United States Supreme Court declzred:

"In 1825, the Tnited States underiook to settle by itreaty the
_boundaries of lands claimed by different Tribes of Indians,

as between themselves, and zgreed to recognize the boundaries
thus established, the tribe acknowledging the gener“l control-

linz power of the United F:afes, and distleiming all Gependence
upon and conrection with any other power. The land thus recog-

nized as telonging to the Menomcnee Tribe embraced the section
in controversy in this czse., Subsecuently, in 1831, the same
boundaries were again reccgnized., o o o0

gni.
This Commission in 2 recent opinion in Miami Tribe, et &l. v. United
States, Docket 253, held Indian title was recognized by the United States
2lthough definite boundaries had not been. fixed.
Defendant contends that the petitionsrs at most were pcssessed of
only permissive hunting rights in the territory involved, which rights

were not compenszsble bul subject to terminztion by the defendant at any

v

.

time without liability to the petitioners.
The Sioux case referred to by the defendant dezls with rights under

an execut hink not appliczble,

ct

2 - < ol -
ve order and therefcre we
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The Blackfeet czse (81 C, C, 116, 117), to which defendant refers,

4 2 L ~kve - ey = - Yy A PR - - -
Cepended upcn ireaty provisions providing that certzin territory therein
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nations, tribes, and btands of Indians, parties to this ireaty, may enjcy

equal and uninterrupted privileges of hunting and fishing, and gatheri

agree that they will not establish villzges, etc." (Treaty of Oct. 2
1855; 11 Stat. 657). The claim asseried ty the Incians by reason of
said quoted provisions was for compensation in the amount of $LL,160,000
as damages for the failure of the Covernment to protect the Indians in
said hunting rights. In discussing the lisbility of the Covernment, by
reason of.s 2id provisions, the court determined that the grant involved

as not Indian territory and that.the language granting was of the limited
D*1V1lpze and license 1o exploit the territory for game and wild animals,
The decision further called attention to the fact thét the acrezge cof

land was "enormous® and thzi another zriicle

'-l

o
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e

t

of the treaty "delimit
reservatién to the tribe out of the lands embraced within the designaied
hunting grounds.®™ For these and other reasons the court held that the
petitioners were nct entitled to recover. This Ccrmission does not think
the Blackfeet case is determinative of the cuestion invelved in the insiant
cases, 2s to whether the title involved is the usuzl Indizn title or mere
hunting rights, azs was held to be the basis of rights in said Blackfeet
case, The Indizns themselves in the Elzckfeei case construed the languags
of the ireaty to grant them cnly hunting rights. Wnile it is true that

in the instant cases the use aznd occcurancy rmzde bty the trites of the lands

in Cession 151 were primarily fer hunting purposes, the Indizns claimed

favalar.

2 to the land, and there was no restriciion provided or rscog-~
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times over the vears each and &li cf

have setilements somevhere in the territory invelved.

L significant reference to occupancy by the Icwa Tribe is made by

c

~3

1837 (to whom written not cle

"I state for your informetion that upon my
Louisiana 3L yeers ago, I found the Ioways
of an immense tract of country between the
their clzinm to which so far

m Clark (ore of the negotiators of the 1825 treaty)

in 1=

tter

zr) in which he szys:

rival in Upper
in possession

are

plssissippi and

Missouri Rivers,
ledge extends, was
they have never abandoned, living on
the present.™ '

Ina

the discussions

that {tcok place at the conventionsr
1630, the 1

Indians as "my country,"

rstanding not only of the lﬂdle

cdiscussing the claims of the Indians,

Government i

lzter thzt additionzl cessions

In

rneecded in order to Mextir

possessed

undoubted and unoues

with reference to the rights of
esulting in the
and 1d'oxved in Cession 151 was

"my land," and "my bounder

as is evidenced by the Covernment officials using similar

end in the viewpoint of

gs my know-
tioned, and which
it from that time to
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iribe case the issue was the title eccuired in 2 grant o
the Indiars of vhat was czlled an "outlet® for the use of said Indians

in reaching nunting lands scme distence from their residence lands.

This Ccmmission had held

(
l
(+

het such outlet was in the nature of zn ezse-

rent and that the Indiars had not acquired Indian title by virtue of
the grant to them of said outlet. 7The Court of Claims in holding ths
the Indians had acquired Indian title tc said land used this languzge:

"It is agreed, then, that the Delawzres could not only pass
through their ‘outlet® but could hunt on it. We suppose,
then, that they could 2lso fish on it, gather berries and
edible plants on it, take wood frem it, camp on it, and
pasture their livestock on it. Zut those were the onily
things that Indians ever wanted to do on the land they did
not live on; and are the only things they have done on larnds
for which they hzve obizined compensation in mumerocus cases.
It is rezlly drawing the line pretiy fine to szy that the

z
.»Pla'l.r:rpt had the ri (“‘1‘ +o0 dp 211 thes nee on theidiry lznes

+ hd Vi A\ ol PR3 DR
itle inferiocr
these same things

o S
wnich they did not live on, but. su.ll had 2
to that of 211 the other Indians who did only
‘on their lznds they did not live cn.”

Following such reascning the Court of Claims held that the Indians "un-
Guestionably™ had "Indian ownership" cf the outlet acreage.

Having determined that the land imvolved bel onged {Indizn title)

to the petitioners, in both dockets, the problem of determining their
respective interests therein is the next cuestion In vi of the con-

flicting claims asseried bty the respeciive petitioners with respect to

the portions cf the territory being used bty them at ihe time of the

reaties cf 1825 and 1830, and both before and afier, and in view of the

the I‘espectw’ve Tourdzries of

[SS Y

it v

Gate s c¢f the opinicn that the rproblen of fizding bourndarizs is even



mere Cifficult now than it would have been at the time of the Treaties of
1825 or 1830,

Severzl plans for dividing the invelved area are suggested in the
briefs. The Ctoe-Missouria plan would divide the tract equally between
the four tribzl groups, while the plan suggested by Sac and Fox would
give the Omaha and Otoe-Missouria a 25% interest in the lands between
the Nodewa-Nishnabotory watershed and the northerly or Article 2 line,
and the remainder to Sac and Fax. As to the lands southerly of said
watershed, the Sac and Fox would shere that area equally with the Iowa.

The difficult problem of détermining tribal interests in the area

nas 2=n reierred TO 2bove., As we view the evidence we believe it

supports the division we have made in Finding 50.

Q

We of course recognize the difficuliy of valuing the northerly par®
of the area beczuse of the dates of the cessions by the tribes interested
therein, which ra in time from 1838, in the case of the S i F
vnerein, which range in time from 1838, in the case of the Sac and Fox,
to 185h, in the case of the Omzha and Ctoe-Missouria but the problem

Sseems unavoidable under the circumstances, Perhaps the clzimants and

*

the defendant can agree upon a2 mean date for the purpese of proving value.

Edezr E. Eitt

Cnie? Commissioner
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Concurring:
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