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.-. 
ivltt, Chief C & ? L z i ~ ~ i o ~ e r ,  aeli-jered tne c?inlon of t h e  Con~issFon.  

. . This opinion app i l s s  t o  each of Dockets No. 1 1 - A  and 138. 

In Docket KO. 138 t he  Iowa, t h e  Ssc azd Fcx and t h e  h&ka Tribes sezk 

t o  recover f o r  t h e  value ( l e s s  p r e v i ~ u s  considerat ions  rece ived  by then)  

of t h e i r  a l l ezed  respec t ive  i n t e r e s t s  i n  a t r a c t  of l a ~ d  loca ted  i n  rhat 

i s  now western Iowa and northxestern Yissouri,  ?"nis t r a c t  i s  par t  of 

a l a rge r  a r e a  knokm as Royce Cession No. 151, which i s  descr ibed i n  

Ar t i c l e  1 of the  Trea t7  of July 15, 1830 (7 S ta t .  32&). Tie pr t  of Cession 

151 f o r  which recovery is sought i s  t h z t  part south' of t h e  S ine  described i n  

Ar t ic le  2 of the  Treaty of Augnst 19, 1325 (7 S t a t .  272), sometimes c a l l e d  

t h e  Ar t i c l e  2 l i n e  (a lso  c a l l s 6  the  Szc and F o : ~ - S i c - ~  l i n e ,  md t h e  Ptncton 

I n  Docket No. l l - A  t h e  Otce and 1.Iissouria Tribe seeks  t o  recover f o r  

t h e  value of its alleged i n t e r e s t  i n  t h e  saxe t r a c t  of l=.d. 

The four clainant t r i b e s  joined v i t h  ce r t a in  Sioux baas i n  execu t ing  

t h e  Trezty ol' July  15, 1830 b j  which they ceded t o  t h z  United S t a t e s ,  su3- 

j e c t  t o  ce r ta i r ,  cocdit ions hereaf te r  ciscussed,an a r e a  oi' land i n  westerr! 



they disagree as t o  the extent of each t r i b e ' s  i n t e r e s t  i n  s z i d  land; 

mozg themselves t o  a F e e  u2on 'ccuz+ries of each, xas a matter of 62s- 

pute b e h e e n  the-> a c e s t o r s  more than a cer.tuyj ago and is  largely re -  

sponsible f o r  t r a ~ s z c t i o n s  h5tk: t k e  Uzited S ta t e s  xhich a e  ixvolved i n  

I-:, -L - , -A: 
U L L A a  hbig.=GLan. 

The c1abzr;i;s coztend that the 1 ~ 2 %  involved ha& fz- g e z t e r  value 

than t hey  received fo r  the  s a e  2x2 t 1h t  they are  thereTore entLtled . 

c o l l e c t i v e l y  t o  the  difference i n  the real v d c e  of said land a t  the tire 

t h e  United S t z t e s  acquired Cqek t i t l e  =d Kle c o r s i d e r ~ t i o n  L5ey received 

therefor .  1,s s t s t e2 ,  they d i s a ~ e e ,  hc;.;e-er, as t o  hmi they shcuI6 p a r t i -  

c ipz te  i n  t h i s  total excess vQxe of s e t 2  lznds, Clzixiints &SO contezd 



?nt of  s m e  -,-as recogrrized by the UniLLci S t a t e s ,  Defen&nt contends 

t h a t  the t ~ ~ a t i e s  e t  n c s t  recognized h in t ing  rig5t.s  o d y ,  t.Tkiich t h e  

defendznt lxd z r i g h t  t o  e l r l i n g ~ i s h  2% i t s  pleasure w i t h o ~ t  l i a b i l i t y ,  

Keed1ess b say  t h e  differeri-l p a r t i e s  t a k e  &Zferent  F iexs  of t h e  

evidence and t he r e  a re  sone con-Qicts i n  t he  evi6esce t h a t  riy be t h e  

s ~ b j e c t  of argument. T'r~se conflicts r e l a t e ,  hoszev~r, i n  1 z g e  pet t o  

I' ~ n e  use, possession and degree of coz t ro i  exercised by t h e  d i f f e r e n t  

t r i b e s  over d i f fe ren t  portions of the  a-ea a t  d i f f e r e n t  tires, These 

conf l ic ts ,  because of the* n a t w e  and because more t h a n  a cen tu ry  has  

elapsed s i x e  t h e  events  upon xhich base"uccmrec',, a r e  very C i f f i c u l t  

m of *%errni?ation a t  t h i s  t i x e ,  Ik? probien i s  a l s o  grea%ly ag=7.;.vnh?ri 

because t h e r e  %ere c s s e t t l e d  cces t lo rs  of f a c t  a t  t k e  t i n s  of Yne t r e a t i e s  

i n v o l ~ e d ,  

Thz c la im of occup~~1cy b.j t h e  Ima dates  back t o  1673 xhen Xprquet te  

found then a t  the  mouth of t h e  Des Xobes River. Mmquette s t a t e 3  L. t h a t  



t hey  hzc mi';eges or! t he  C-ra_?S 226 Cha5-tan .. Ri'iTsrs i2 Imra, e s s t  of 

Cession 151; t b 2 t  t h e y  l a t e r  went t o  t he  southern p z r t  of Cession 151, 

h&eC d o ~ g  .md ~ C T C S S  t'ne K;ssouri B i ~ e r  t o  t'k nort'n ad t he  ea s t ;  

4. & z t  i~ the e=Iy 1800's  they cme-or-?..ss j o i ~ e d  up %itn tke  SZC a& F a  

i n  u s i i g  ad. hunt- t'ne szne t e r r i t o r y .  I n  kgerrt Dougkerty ' s  s t a t e z z n t  

i n  l e t t e r  of July 5, 1830 he s eem t o  t h i n k  t h a t  t h e  kiss moTe exten- 

s i v e l y  t k n  ary o ther  of t h e  plzintsf t ~ i b e s  ~ s e d  t h e  l a n d  l y i n g  north 

of t h e  Stzite of IJlissouri e a s t  of t h e  Missouri River t o  the Kodomy 

River trd east t o  t h e  Des M o i ~ s  River. It m y  be t'nat t h e y  ad. t h s  

Kik souri Sac a d  Fox had one c=. 6 ~ 0  s e t t l e ~ n t s  i n  tine very  southern iiiost 

p o r t i  cf Cession the  they 

n i he  S2c ad F a  c l e k .  alone p r z c t i c a l l y  t h e  e z t i r e  eas t  haLi of 

k e a  151, o r  k i t h  t h e  Ioxa zt l e a s t  txo-%h5rds not all of 151e T'hey . 

they not been possession and t e r r i t  oq - ,  

c o g ~ i z e d .  by- t h e  United S t z t e s  2s such ok-er, 

S z c  a d  Fcx agree t h a t  t h e  &&E and R o e  2% ore t h e  used z d  

occ~2 iec i  p m t i o n s  of Cession 151 but t k z t  the r i g h t  of exclusive  co r rkc l  



t o  the  lok;er tk*d; zqci eye Gma-ks t h e  northern thizd of  the cessior,, 

The f i n d i r z s  go irrto mere d e t z i l  as t o  the r e s ~ e c t i v e  t;.ijal cls5.m 

and evidence of xse, 'out ir, viev of our u l t i ~ ~ t e  f i nd ings  as t o  sane, 

and our rezsorsi therefcr ,  it i s  not deemed. n e c e s s z z  t o  go i n t o  nme 

d e t a i l  here as t o  these  r e s ~ c t i v e  claims, o r  a s  t o  evidence upon kkich 

based, 

Ely reason  of t h e  conf l ic t ing claims of t'ne d i f f e r e n t  t r i b e s  and 

t h e  i i i b i l i t y  of t i e  t r L k e s  themselves t o  de t e rmhe  the* b o u ~ c ! ~ i e s  

between each o ther  i n  t h i s  t e r r i t o r y  to  t h e  e z s t  of  t h e  ~~~~~~~i Xiver, 

and b e c a s e  o f  the  h o s t i l i t i e s  by rezsor? of s a l d  c o n f l i c t s  be-lk-een 

t h e  G o v e r r n e ~ t  uniertook t o  t e r r L x t e  s a i d  6 i spu t e s  zxi t o  ' e s t a b l i s h  

b o u ~ d m i e s  betxeen s a i d  trikes and f o r  t h z t  pmpose a t r e a t y  comen~io-n_ 

%as ca l l ed  i n  1825. An Act of Congress prov-iding fcr t h e  ~ e g o t i ~ t i o n  of 

t h i s  t rea ty ,  provided t h z t  srz should be " fo r  t h e  pmpose of e s t ab l i sh -  

ing  ' c o ~ ~ d a r i e s  and p=.onotLng  ace.^^ T'nese wzzs 2nd E s y t e s  wtre n o t  

1825, a d  a tl-eat;? dsted Acgust 19, 1925 was c o ~ c l x d e d .  Treaty  Comis- 

the  
- 
I ndi 2 ~ s  peace 



sequent treatLes,  'Th* occurred 16th respect  t o  the Chippewa, lbiMebago, 

a d  t h e  Kezo;noee Tribes, Hme~rer , the controversy between the clair;l2nts 

not se t t led .  2nd the re  xas f a g m e  62 the Governxe,n_i; t he rez f t e r  t o  t a h  

steps which under the t e n s  of the t rea ty  it haci obligated i t s e x  t o  do 

- 
t o  s e t t l e  the sm,e, ~t ;TZS provided by Yne t r e a t y  %hzt the n c t k e a s t  

bund=y h-c~.m a s  the S2c; me Fox-Sio~x l i z e  should Se assented t o  ' I  

t h e  yamtor! Ead xhich tras not present st the tine of t k  1825 t r ea ty .  

This I l n e  k-as l a t e r  qcroved. by tne Ya~c-Lon Band however, Ey k t i c l e  3 

t r i b e s  shoul:! peaceably occcpy s m e  l l t t & l  soize satisl"actory mangemerrt 



~ x s e 5 t l e d  kereir,, 275 to reco~~xend t o  the; zri zmiczble and f i ~ z l  ad- 

2ustzsr;i; s:' thei-  r s s ~ p r t i ~ e  claL,s ,"  This a r t i c l e  & j o  pro\-Ldes fo? z? 

adcivstaent of the title betxeen tke  Otoes, S z s ,  Foxes z?d. I o w a ,  

It i s  unZ&,cpxted. tha', Eye 1830 t r ea ty  ccnvention was c d l e d  t o  

c o m ~ l e t e  the  work begun by t h e  1825 treaty--that is t o  s e t t l e  the  dis- 

puted issues as to  bou~duries  and achLeve the pezce tha's t h e  1825 

L,--L b~ had been eqec ted  t o  bring &out but wnich h d  not resu l ted ,  

It Fs un2ispu;ed tha t  the contimi?g cont=.oversies an6 h o s u i l i t i e s  

= i s i ~ %  af ter  1825 Secacse of b u n c u y  disputes c a s e d  negot i~-Liors  

fo;. 235 the executior- of the t r e ~ t y  cf July If3 1830, Ziz f incS?ss cf 

f zct ~-2z kz-=L-, Lzz;-s ii;, d u u j t  as to s lch  af'f l c c t i e z  &-,< h o s t c t t i e s  

an2 as  to the pm?ose of the c ~ n v e ~ i a g  cf dekgaZes t o  z cci?ventlon in- 

A ueneed t o  bring &out the execution cf a r:o,w % ~ e a t y ,  s e t t l i n g  such co2- 

t rovers ies ,  f k d n g  such boun&ries as nigh'-L be possible, and. the securing 

of Yr,e peace xhich Cle former t ~ e a t y  ha3 not 'r;rmght a3out. Colmunic zt ions 

c&ir,= fcr t h e  sexding of sa id  delegates s-lzted t h z t  tk t r e a t y  desired 

xzs fcr  the pxczcse of c~zp1sti1-g the t x r k  beg?= 3 t h e  1825 t=.eatyI and. 

- , - .  the  1nc2iz-s >:ere a&ked thz% t5e lxunclzies T:nxn xe re  unse t t led  ~ jou ld  

be fha11'y s&tied, 

Xotzver, shor.i;l;r 'ref c=.e the co nvenLr,g oZ said t r ea ty  conveztion, 



t he r e to ,  The t r i b e s  s ~ r n ~ 3 o ~ e d  t o  s z id  convention >:ere the  S i o m ,  Szc zrld Fcx, 

t h e  Io:<a, t h e  ht.2, an6 t he  Otoe 2nd Xissouria,  ar?d t hey  t iere the  072s and 

t h e  only c m s  who pe r t i c ipa t ed  i n  t he  t r e a t y  t h e r e a f t e r  executed and dated 

July 15, 1830, 

I n  g i v i ~ e  considerat ion t o  t h e  e f i e c t  or" these  t r e z t i e s  of 182.5 ar?d 

1830, i-CU is  signif icant  t h a t  t h e  prrrpcse of the  United Stakes  i n  negot ia t ing 

the k e a t i e s  zrid t'ne c o ~ d i t i o n s  t h a t  brought &out t h e  saxe =e ver ;  s i ~ i l z  

2. 
'0 t5e  s i t c ~ i i o n  t'nz.-L ex i s t ed  l a t e r  i 2  1851 ~ A i c i i  brocght a7ao.u$ t x e  Trez-Ly 

of For t  Lzrznie 55th t h e  Sioux, e t  z1,, executed cn Se3texber 17 ,  1851, 

T The r o r t  L s r z ~ i e  Treaty zrid t h e  ~ ~ c t n s t a ~ c e s  t h a t  caused. F t s  negot iz t ion  

vere caef=Illy a d y z e d  i n  the  opinion of C o m i s s i o r , ~ r  O t > I z r r  Zcr thLs 
. 

Comiss5on i n  t h e  case  of C r ~ t i  Tri3e of Indiars  v, United S t a t e s ,  3 id, 

Cls, Corn. lL7. 

Tin% C ~ ~ ~ ~ L s s l o n ,  2s l-zd t h e  Court cf C l a i m  prevlonsl;., he ld  t h z t  

t h e  F o r t  Lzl-mie ?Yezty, 12lic'n f ixed  t h e  bcundzries of var ious  t r r i jes ,  

cons-litated. a recogni t ion of  t h e  t i t l e  oZ the  t r i b e s  t r i t h i n  such Scuc&ries. 

f o r  t h e  sac h 



t h e  d e s ~ ~ l p t i o n  or^ the  outside bouneaies  o f  t h e  t e r r i t o r i e s  of the dif-  

fermt t r i b e s .  %re 1825 t reak-; . redly xent a l i t t l e  far ther  t h a n  the 1851 

in t ha t  by the 1825 t;-eaty the  Unite2 States  e q r e s s 1 y  speed to recog-' 



;!issouria as be ing  thought -i;o have z~ ~ L n t e r e s t  there;  and in t h e  sub- 



Tnis Ccmks ion  i n  the  case of K i ~ r n i  W b e ,  e t  al., vs .  United States, 

. . 2 Id. C l s ,  Ccn, 617, he ld  f l a t  c e r t z i n  t r i b e s  vere  t h e  " j o x x  omers' '  

of c e r t a i n  terriLlor;., t h a t  the  t i t l e  o f  a l l  t o r e t h e r  had bee:: recog- 

nized by the  liniteci S t a t e s ,  

I n  Eeecher vs. >.;etherby, 9 5  UoSe. 5'17, 2L L, ed, hLO, discuss ing t h e  

quest ion of o ~ n e r s h i p  of l ands  vkicn were wLthin t h e  a r e a  of t h e  a ~ p r o x i -  

n a t e  boundaries fixed f o r  t he  Menoninee Tribe by t h e  182.5 t r e z i y ,  t h e  

United S t a t e s  Su?~eae  Court dec l zed :  

ItIn 1825, t h e  G ~ i t e d  S t a t e s  an6ertook -to s e t t l e  by t r e a t y  tine 
-boundaries of l a d s  c i a i x d  by rkifferent Tr ibes  of  Indizs ,  

a s  b e t e e n  thenselves, a d   greed t o  reccgnize t h e  bouncbries 
thus  es tabl ished,  t he  t r i b e  2cknowledging t h e  g e ~ r d  con t ro l -  - - 
l i ~  ~otzey of Yne Enif+? S j i o _ c ,  ~ - 2  & 5 c ~ ~ ~ f i ~ r i g  all &~er?ienc.p 
ucon aiid c - o l ~ ~ c t i o n  tri t :? ,z,y cti-iir po7zer. ' Th2 land. t h u s  -cP,cc)~- 
nised 2s S e l o n f i n ~  .. - t o  the Kenoncriee Tribe enbraced tKe s e c t i o n  
i n  controversy i n  t h i s  case, Su5sec_;le>tl~, . in  1831, -the svne 
bouncb ie s  were a g d z  reccgnized, . . . 11 
This C ~ x ~ i s s i o n  i n  a recen t  opinion i n  X i a i  Tribe,  e t  il. v. Ucited 

S t a t e s ,  D a k e k  253, held Indian t i t l e  xas recognized by t h e  United S t a t e s  

&though d e f i z i t e  b c u d a r i e s  k d  not been,fixed.  

Defendmt cor i t eds  thzt the po t i t ions rs  a t  nos t  were possessed of 

only pcrxissi\-e hm.iir,c r i g n t s  i n  the  t e r r i t o r y  involved, uhich ri,zhts 

not  b u t  

The Sioux case re fe r red  t o  ki the  defendant d e d s  15 th  ~ i g i t s  i nde r  



r e a s o n  of szLd r;rovisio?s, the court d e t e r x i ~ e d  t h a t  t he  grant imolved  

was not  Indizn t e r r i t o r y  and *&at the  Iznguage g r z ~ t i - n g  F;as of tr,e l imited 

p r i T ~ l e g e  2.~2 l i c e m e  to e-loit t5e t e r r i t o r y  fo r   ITS z-?d. w-22 z? i~a l s .  

The 2ecision I'urther c d l e d  a t tec t ion  t o  t;?e f ac t  - L k %  t'ne 2creaee . - cl" 

land. Frzs "enormoust' and t%t ar,ot%r a r t i c l e  of the t ~ e a k y  "delki i ted a 

reservat ion to tine t;.iSe out of -I:?e l m d s  en'sraced wF-i,kin the desigmted. 

hunting gro~&.s," For these and. 0 t h -  reasons the court held that t h 5  

pe t i t l one r s  >?ere n c t  en t i t l ed  t o  recover, This Ccmiss ion  does not th ink  

the  ?3lacEeet case is deter:inat<-ce of the c ~ s t i o n  ino lved .  ;,? t'ne i n s t a -x  



4- s i g n i f i c a n t  re fe reme to occupzncy by the Icwa Tribe is mde by 

J m u 2 r ~  5, 1637 (to tfnorn witteri not c l e z )  in which he s q s :  



c:ent and t h a t  the I n d k r s  bed not acqcired Indian t i t l e  by v k k e  o f  

t he  f ndisns  bci acqil5red I n d i a  t i t l e  t o  said. land used t h i s  langusge: 

t o  the pe t i t i one r s ,  in b t h  dockts, t;:e ~ o 5 k r n  of deterxhirg t'aeir 

.. r e spec t ive  i n t e r e s t s  tncreh is the nexk question, ir, viex of t h e  con- 



. . mcrc, c ~ f f i r ~ l t  no-G thzn it krculd have be29 at t he  tire of t he  =eat ies  ol' 

1825 c~ I E ~ c ,  

Severd  plzns f o r  divi6ing the invclved area zz-e suggested i n  the 

b r k f s .  T'RP Ctoe-Missouria p l a  would Cvide the  t r a c t  equal ly betk-een 

t'ne four t r i h z l  groups, x h i k  the plan suggested by Sac ad. Fox k i d d  

give tke  Gnah and Octoe-Kissomia a 25% i n t e r e s t  i n  the  lacds between 

the Nodewa-Nishnabotony watersned the northerly o r  P s t i c l e  2 liz, 

and the  r eminder  t o  Sac a d  F a .  AS t o  the lands southerly or" said. 

watershed, t h e  Sac a d  Fox wo~lc! share Clat area equal ly ~ 5 t h  t h e  ia?a, 

The & f f i c u l t  problea of deternir?Ing t ~ i b a f  iziterests iq the sea 

;12s -c.=~ -.-.- relerrea LO ahove, AS ye T ~ E Y  the ev%2er,ze --- tic b e l < c v =  ----- L b  '" 

sc?por-ls Eye di-t5sicn we hzve r ~ d e  i n  Fin&= SO. 

'i-:e of course reccgnize the ciiffictllty of v d u i , ~ ~  the nort 'nerb~ par% 

of the  Z e a  b e c a s e  of t h e  dates of t h e  cessions 49 t h e  triks in teres ted  

therein,  whic:? r a g e  i n  t i n e  from 1838, i n  the case of  t he  Sac Fax, 

t o  18%, i n  the case cf the  &&a ad. Gbe-":issouria but  the  sroblern 




