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entity, which shall include bands and identifiable

groups wnen the text reguires it.

Crztuity Provisions of the Indian Claims
Cormission £tct,

The items we set off zgainst the award, which are here under attack,
mast, to be 2llowed as a gratuity deduction, come within the categories
of "money or property given to or funds expended gvauultously for the
benefit of the claimant,! the petitioners herein, if our action in allow-
irg them was proper.

The applicable part of the Act snverning gratuiiy coicffs veads —

sg so incuire into and consider all
money or properiy o or funds expended g*a*ulto;slj for
the benefit of the cleinm a £ it finds that the nature of
the claim and tre ertire ccurse of dealings and accounts between
the United States and the clzimant in good conscience warrants
such action, may set off 21l or part of such expenditures against
any award made to the claimant % %, (25 U.S.C.A. 70a).
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Following the above zre provisions which expressly exclude as offsets

certain gratuitous expendiiures made by the Goverrmeni, They, in general,
arez. Agency, removal and administretive expenses, expenditures for Indian
education, hsalth and emergency expenditures fer general relief, and the

like. Trese excluded outleys become imporiant orly if it is necessary 1o

Cetermine whebther any of the clazimed offsets come within any of the excepte:
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Cratuitous expenditures under our act are ithose made to or for

Indian groups without obligsztion o
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em; they are in essence gifts or donatiens. They are not, therefore

debts or ortligations of the Indians which the defandant could collect in

an independent suit. This is shown by the fact that zllowable gratuities
can only be used, as the statute provides, to "set off % # such expendi-
tures against any award made to the claimant.® This is made plain by the
Court of Claims in Alcea Band v. United Siates, 115 C. Cls. Lé3, 516, in
which it said:

Mo

R R This contention of def'en‘ nt completely ignores the

1o offsets are pure gratuities
e United States except by
ims Commission Act of 19k6
t that "offsets #* #* * may
to the claimant « = £ 1
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virtue of Section 2 of the Indian Cla

(60 stat. 10119) which provides pa
be set off * 2 % against ar
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abie items 2%t the tﬂ'me they w
otligaticn on the part o

th
vne

ns to repay such amournts,
cannot be he‘d to have become due to the United States

independent of the final determinaticn of the sum due the Indians.

See also Osage v. United States, 66 C. Cls. 6L, 82; Blackfeet v. United

States, 81 C. Cls. 101, 136. So, it is amply clear that for reimbursement

4y

% -

Or sucn expenditures the Coverrment is cenfined to the expedient of de-
ducting them from awards against it and then only tc the extent allowed
by permissive law. FHence, az gratuiiy is not the subject of an offset mersly

because it is not excluded by our act, for alihough the gratuitous experdi-

must 2lso be tested

by the "good conscisnce! provisions of the act and decided that the rature
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trite. If they were not, they cannot be set off and the "good con-
science! provision cannot maks them tribzl benefiis even though not

excluded by the act,
There zre tokens of Congressional intent respeciing gratuities to
be found in the history of the Indian Claims Commission Act, Without
going intc the discussions concerning gratuity offsets from awards made
vo0 Indian clazimants in the many bills before Congress for the creation
of an Indian Claims Commission, we shall confine our discussion to H. R.
Lli97, which was a House Committes substitute for H., R. 1198 and H. R.
13L1. I% was H. R. Lhi97 which, with zmendments, became the present law,
This bill vwas introcuced in 19L5 and limited gratuity deductions to claims
arising from the fair and honorzble dealings clauss of the act. The Senate,

however, chenged thai part of the bill to read (Cons. Rec., 79th Con

YWhenever the Commission
entitled to relief if shell e
claims and set-offs and dema 2t would be gl_ovablc in & suit
brought in the Court of Clzims under section 1L5 of the Judicizl
Code (38 Stat. 1136, 28 U.S. C. 250), as zmended; and it may also
give weight to 211 money or property given to or funds expended

.

au
gra‘c,uiuo1 ly for the benefii of the ¢

0y

And in its report the Senzate Commﬂttee szid (S. Report No, 1715, 79ih Cong.,

3. ffsels zgzinst claimes.--The bill as it passed the House
makes no provision for ceasiderztion uf the Commission of ex-
pendilures or grants of money cr proverty including gratuiti
made by the United Sia%es for the benefit of the claimant in cases
based on stricily legel or egquitable claims. Indien jurisdiciicnal
acts have required, in most instances, thai the Court of Claims
deduct items of this kind from any recovery zgainst the United

Tates found to be due by the Court. Specific sitandards, howsver,
have varied frem 2¢c%f to ac%t. Roiher than preiudge the quesition
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of whether, in any particular cases, graiuilous expendilures
should be decducted from valid claims, the commlitee proposes
that the Commission should be given the autherily in each case
to give such weight to these items as ths circumstances of the
case may justify. % % %

The differesnces between the Eouse and Senzte were composed by the con-

ference commitiee (Confersnce Reperst, House 2693, July 27, 19L6, p. 2)

and the language now appearing in our act wes adoplted and passed by

.

both Houses. In a siztement accompanying the Conference Report by the

House Managers, they said

ia

The conferees agreed that the Senste amendment gave too
brozad a discrestion to the Commissicn and accordingly rewrcte
the section to recuire, Lwrst, that 211 deductions generally
allowable in the Court of Claims against non-Indian claimanis
shall be allowed by the Commission in cases heard under this
act, and, secondly, that gratuities of certain specified types
which are not a2llowazble in the Court of Claims against non-

Indian ﬂ-a*marts, shall not be allowed by the Commission under
Tils acu a%a-nsu Indizn clilaimants. Tne effect of the suostitute
,language iz to limit the discreticnary authority of the Commission
“and to _vmov°_ﬁn larce part the possitle discrimination against

Indian claimarts in the matier of graiuities. % % %
% % %

The bill does pemit the Commission, where it finds that the
nature of the clzim and the entire course of deazling between the
claiment and the United States warrants such action, to set off
other gratuitous expenditures recognized to be for the direct
tenefit of the Indians, such as expenditures made for the purchase
of land,

'.l-

In 2ll commitiee reports ii is significant thet it is expenditures "for ihe
benefit of the claimeni® that are mentioned, and the House Managers speak

ol M"expendiiures made for the purchase of land" zs an example of the type

of allowabls gratuity interded. A% no place in any-of the bills thet we have

il

~c a3 } vram - : N SRS A 5 & - ARl
exanired were peymenis to indivicdval memters ¢f z claimant suggested &s an

Oz iset rnor does the present act erpresesly make such outleys deductible
! "\ﬂr\ hg
Irom zwards,



Two decisions of the Court of Clzims are hel

g

ful in sclving <he
preblem confronting us as they indicate that it is only gratuities thav
are for itribzl benefit that may be offset. Those cases are:

Osage v. United States, 66 C. Cls. 65, 82. The jurisdictionzl act
permitted a Yset~off or counterclaim, including gratuities, which the
United States may have against said Osage Tribe % %#." The defendant
claimed offsets (8 and 9) for expenditures made in supporting children
of the tribe in nonreservation schools. In disallowing such expenditures
as offsets the court said:

4 % % It may, however, be well to state that as to the
counterclaims the special act directed consideration only to
counterclaims against the Csage Tribe and not against indi-
viduals of the tribe. In this view of the natte*, counter-

clzims Mos. 8 and 9, being for expenditures for education of
individuel Indiens at schoo‘s, are not within the meaning of

the speci=¢ &cu, 4nd could nov D° considered in any event as
an offset against the Osage Indians as a tribe.

And the opinion closed with the statement: "The counterclaims are dis-
allowed and dismissed.™
Fort Berthold Indians v. United States, 71 C. Cls. 308, 3LO-3L1.

This is what the court szid

|-t

n that case:

The juriscdictiorel act char" the Indians with "all sums here-
tofore pzid or expended for the benefit of said tribe or any band
thereof.” The Goverrment under the foregoing provision of the
Jurisdictional act charges the Indians with $¢9O 827.25, alleged
to be pro rata cost of educaiing individual chilgren of the bands
a2l various nonagency Indizn schools. The amount charged is arrived
at by ascerteining the per capita cost of maintaining the schools
and charging the same to the Indian tribe as the number of children
attending appezrs. The Goverrmerni cduring the period mzintained at
its expense Indizn schools at Carlisls, Pa., Chilocco, Ckla.,
Lamrovce, Kazn., Pipestone, Mirnn., srﬁ Piorre, S. D. Congress arpro-
prizted from the Tressury in zccord with a goverrmentzl policy to
extend the privileges of ducat~vn to Indian children for the

5 302



e¥press intent of eventuslliy changing the hereditary habits

and customs of the tribes. The motive involved was mor

directly beneficiel, from a govermental standpoint, o uhe
Goverrment than to the tribe. Of course, educaticnal facilities
were of prime necessiiy and 1m.e*atﬂve, cﬁd eventually resulted
in benefit to the tribe, but the immedizie beneficial resulis
were individuzl znd not tribal,

We do not believe that the jurisdictionzl act ccomprehends a
set~df{ against the clzim of the Indians for this item of ex-
penditure in behalf of children of Indian tribes indiscriminately,
To so hold might result in sustaining an ebvious injustice, for
the bands involved in this litigation would be held to contribut-
ing a sum toward the maintenance of the schools, while other
tribes with much larger attendance would escape payment for
benefits of equal vaelue. The sums chargeable, we think, must be
restiricted to the usuzlly recognized and customary distribuiions
made to the Indians as tribes and bands, unless & contrary pur-
pose is expressed in the act. Public institutions establisked
for the Indian race were maintained from public funds &s an
adopted public policy, in the nzture of gratuity.

In each of these cases the tasis for ths decision was that the Jjurisdic-
tional act permitted coffseis cnly for gratuitous expenditures for the
t*lbe, 2ithough the phraseology of the jurisdictional zcis are not alike,
That in the Osage case ~- ®gratuities, which the United States mey have .
againsv the Osage tribe! -- was construed as not including expenditures

for individual members (children) of the trive. The language of the juris-
dicvional act in the Fort Berthold case, supra -- "the United States shall

be allowed credit for 2ll sums herstofore paid or expended for the benefit

eéppears the language, "for the benefit of said trive." This terminolecgy
is similar {0 thet appearing in the Indian Claims Commission Act -- "furds

expended gratuitously for the benefii of the claimani.m
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ie are of course aware of the decision of the Court of Clzims in the

case, Blackfeet et al. v, Unite

y.),

States, 81 C. Cls. 101, wherein the
court distinguished between the jurisdictional act there under consider-
ation and that in the Fort Bertihold case, supra, and in effect allowed as

offsets expenses paid for children attending nonagency schools. But t

5

e
decision was founded upon 2 jurisdictional act the court thought reguired

the a2llowance of such expenditures as gratuities. DBut the Blackfeet

decision does not affect the fundamental docirine announced in the Fort

Berthold czse —

The sums chargeable Z—*auu¢ule_/, we thirk must be restriclted
to the usually recognized and customary distributions made to
the Indians as tribes and bands, unless a contrary vurpose is
expressed in the act. (italics addeqd).

We, of course, recognize the fact that those cases were decided under
special jurisdictionszl acts, but the court adopted principles, guoted
above, in its deéisions which are zppliceble to our generel act as respects
gratuity offsets,

Considering further the text of the act, it is beyond dispute that the
term M"claimant? as uséd in the phrase "for the bernefil of the claimant®

can mean none other than the parity prosecuting the claim, against the award

for which z gratuity offset is asserted. Under the act, 2 member of a

tribe cannot personzlly assert a tribal claim, for only a trite may do
thai. Of course, under the act (Sec. 701, 25 U.S.C.A.) 2 member of a tribe
mey under certvain situations zct for 2 iribe, bub he.does so in:a repre~
sentative czpacity and even then the tribe is in reglity the clziment., So-
it would eppear cuite plein thet a gift by defendant to 2 member of =z

tribal clzimant is not contemplated ty the act as being for ihe benefit
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nhe claimant. Bu% the act contains other incdicia of Congressionzal
purpose in the reguirement thai the allowance of a gratuity must rest
uron "the nature of the claim and the entire course of dealings and
acccunts between the United States and the claimant/é?hic§7 in gocd
conscience werrants" the allowance. The claimant here referred to is
obviously the tribal claimant, and the "dezlings and accounts® are like-
wise tribzl, for the Goverrment deals and keeps accounts only with Indian

tribes, not with the ﬁembers of such groups. Here then, are matters
exclusively tribal in characjer which we must consider as a basis for the
allowance of a gratuity offset associzted with the phrase "for the benefit
of the claimant," which leads to the conclusion that it is only gratuitous
expenditures for a tribe, as dist inguished from gifts to its members, that
can be offsst against an award in any case.

With the zbove conclusions in mind we proces=d to reexamine the

several groups of offsets we previously zllowed.

Cash Payments io. Indigent Indizns - Finding No. 28.. .

During the fiscal years 195 fo 1956, the defendant disbursed to indi-

vidual indigent members of the petiticner tribes the aggregate sum o

Hy

Koz Q - ~ ~ . LS A -
$39¢,8LL.,96 in cash payments. There is no dispute about the total amount
of such payments or that they were made from zppropriations for the health,
welfare, support or rehsbilitation of needy Indians generzlly throughout

the United States. These zppropriation acts are cited in G.A.0. Report,

Def, Zx. 27, and also Def. Ex. 30, and the disber sements are shcown in G.A.C.

Report, Def. Zxs. 26 (pp. 3, L, &, 7) and 30. Nor is it quesitioned that

<+ - 2% [ + 2 3 . - <
£ the money were members of the 'metitioner tribes and th
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The petitioners! contention is that such distursements, being for the
welfare of individuzl Indians, were not for the benefit of the claimant

ribes, as the act provides. In this conrecticn, it may be said that the

defendant was under no legzl obligation to provide the money and there is

)
.
F‘.
0
Q
o
H
u
®
|
¢
ja
@
§

nothing in any of the appropriation acts from which th
made creating a tribal obligation to repay the outlays, Nor is there any
proof that the petitioner tribes requested the aid or assumed any obli-
gation to reimburse the defendant therefor.

It is plain beyond queétion that the eppropriations were made for
the relief of individual Indians in need of assistance. In each of the

acts for the fiscal years 19L5 through 1956, provision was made for the

relief of needy Indians. The language differs slightly in the various acts

ES 2 . A PR B N S
but whatewer the words wscd itheis

purpUss was LO @831st ail Incians

help, 4nd, as the proof shews, the distribution of the funds was not made

3

eeding

on a tribal basis but only to individual Indians who proved their need of
assistance before the local representative of the Burezu of Indizn Affairs.
Obviously, therefore, such disburséments were not for the benefit of the
claimant, as the act requires, toc make such'gratu‘ties offsets,

On the bases of the law and facts outiined above we believe we erred

in ellcwing this setoff and the finzl order of March 12, 1957, will be

Clearing, breaking and fencing land - Finding 30.

According to the G.A,0, Report (Def. Ex. 25, pp. 39, L1, L6, L8, 53,

56) there was disbursed under agpropriaiions for the "Support of Apaches,

Xicwa, Ccmanches and Wichitas® at the Kiowa Agency, Cklahoma, for barbed

5 306
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Goverrment. Menominee Tribe v. United States, 118 C. Cls. 250, 32¢;
Quapaw v. United States, 128 C. Cls. L5. The only proof offered is that
shown in the G.A.0. Report referred to above, which is that the wire and
staples were acquired and paid for by defendant and received at the Kiowa
Agency, but what these items were used for is not shown. It was incumbent

upon defendant to show that the wire and staples were for a tribal purpose

and benefit, and not having done so we must reject the amount as an offset,

m

The final award, therefore, will be increased by the sum of $3560.59, the
amount we previously deducted.

Seeds. fruit trees and fertilizears - Findino 31(a).

~
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%. The testimony of a Kiowa Indian (pp.
1LLB-1LL9 of Transcript) indicates that the seed distribution was for
individual Indians and not for general irital distribution. Then the G.A.O.
Report (Def. Ex. 27, p. 1L5) show; an exéendifure of the sum of $§1948.99
for "seeds, fruit tress and fertilizer for Indigent Indizns" of the Kiowa
Agency, and expenditurss of thai exact sum were made from the acpropriatiion
by the Act of June 28, 1913 (p. 186, G.A.0. Report, Def, Zx. 27) for ihe

"Support and Rehabilitaiion of Needy Indians.” 1In a second and later G.A.O.

Report (Def. @x. 24, p. 32), the same item appears but is broken down to

1 o o~ E 2 . + TrmAS A .
cover: 15.99 for paper bags for issuing ceed to Indians, and $1951.C0 for
b =A% 4 3 ] o+ 3 \n.‘. v ] e qam Al + mdaT <
vegelable seed and listed under "Agriculiural Aid," ioitelling $1964.55.



The second repert was in error in listing the same item under Mhori-
‘cultural Aid," for obviously the first report shows it was pald from money
a2pproorizted for nesdy Indians and in the absence of proof to the contrary
we will presume the expenditure was in accordance wiin the appropriation
and that it was not for a tribal benefit.

The deduction of the sum of $1L35.90 as an offset will be corrected
and the final award increased by that amount.

Agricultural Implements and Equipment - Finding 32.

Under the category shown in the caption the defendant claimed offsets
in the amount of $7,011.L2 for expenditures during the years 1901 to 1910
(Def., Ex. 26, pp. 15, 39-61). The evidence (Pet. Ex. 1L3.2, p. 261) shows
that such implements and equipment were sold to the Indians of the Kiowa
Agcney afizy June 30, 1¥03, on credit; for this reascn we allgwed only_' the
sum of $1€01.25 furnished for 1901, and $£52.29 for 1902 fiscal year which
ended June 30, 1903. The evidence shows that the agency carried on rather
extensive farm operations for agency purposes, and that schools operated
under agency administrationvconducted farming operations. The defendant

.

has offered no proof as to hew or who used the :’mpléments but seemed to
rely entirely upon the fact that expenditures had been made for such items.
Such proof falls short of shewing the cutlays were for the benefit of‘ the
petitioners. We, accordingly, shall disallow the amount we formerly set
off, §1641:,08, and the final award will be increased by that sum.

Provisions - Finding 39,

The defendant clzimed zn offset of $85,329.L7 for provisions purchased

or

etween the years 1901 and 1910 and $1179.60 purchased in the years 1$30-

j-4
‘O
(oY)
N

» 19LO, 2 toial of $B88,509.07 as shown on page 18, G.4.0. Report, DeZ.

5 308
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Zx. 28. OFf this amount we allowed the sum of $27,553.11 for the year

310.32 for the year 1902, being disbursements for these two
iscal years aggregating 2L8,843.L3, for provisions shown in Disbursement
hedule; 10, pages 39 and LO, G.A.C. Report, Def. Ex. 26, of which total
defendant was allowed 73%, or $35,670.30, as an offset.

The G.A,0. Report (Def. Ex. 26, D. L0) shows disbursements fcr pro-
visions for the fiscal year 1901 (Act of Mey 31, 1900, 31 Stat. 221, 23L)
totalling $27,553.11. This act was for the "subsistence and civilization
of the Apaches, Kiowas, Comanches, Wichitas" etc., for the "fiscal year
ending June 30, 1901." Wnile Indian witnesses testified in effect that
in 1900 food was issued to members of the tribe but after their land was

allotted by May 31, 1901, no rztions weres issued the petitioners herein.

(Trans.. po. 1L27-1LL5). The defendant. hcwever, has shown no distri-

bution of food or other supplies to the Indians in the 1901 fiscal year
although the sta;bute (25 U.S.C. 1L8) znd tre regulations of the Indien
Office (Pet. Exs. 1bLbL, 1h5) recuired reports of supplies issued to Indians. .
We must assume the statute and regulations were complied with and would

show tribsl distiribution to some extent at least, if such were made. 3ut

‘1o such preof. hes been .offered.

The difficulties we encounter would perhaps not be insurmounteble were

it not for the fact that some 30 Indian employees (Pet. Zx. 120-A) of the
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trative expense, the amount of which is not shown. Furthermore, it is
reasonably certain that of the total of 703,000 pounds of beel purchased
ncy schecl

\2-13):5) weras used by agency A~ s, a
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The disbursements for the fiscal year 1902 were made under the Act
of March 3, 1901, 31 Stat. 1058, 1071, which was for the M"subsistence and
civilization" of the tribes last mentioned above. The disbursements out
of this appropriation aggregated $21,310.32 (p. L1, G.A.0, Report, Ex. 26).
Here again it appears that 20 Indian employees (Pet. Ex. 120-B) received
rations as part of their pay in fiscal year 1902, without showing the
amount, and the undisputed testimony of Indians (Tr. 1327-13L5) is to the
effect that no rations were supplied after fiscal year 190l. And in
addition to lack of showing distribution of supplies to the Indians of
the Kiowa Agency, there is direct proof by the report of the Commissioner
of Indizn Affairs for fiscal year 1902 (Pet. Ex. 1lL1l) that only the
Wichitas receiifed the gratuity supplies for that year. This is supported
by the revort of the Kiowa Agert of Semtember 1, 1902 (Poi, =, 1h3-1{L
o the effect that the Kiowa, Comanche and Apache Indians did not need
assistance.

Because of what is said above respecting the provision items totaling
$18,863.L3 of which we allowed $35,670.30, we now disallow the latter
amount as an offset and will make a final adjustment therefor.

Feed and care of livestock - Finding L3,

245

We formerly confined our zllowances under this caption to three items:
$359.00 for hay purchased in fiscal year 1901 and $209.48 for hay and
$5€6.00 for corn purchased in fiscal year 1902, a total of $153L.68, of

which 72%, or $1120.32 was allowed as an offset.

03]
o
o
=

These three items ars included in the sum of $2133.58 shown =t pa
(Def. Bx, 26) for disbursements wh

or voucher) shows only the words "Kiowa Agency." The Items sfpsar-zd pa
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111 and 112 of the report, Def. Ix

to show tribal use or bernefit and for aught that appears thersin

s -the purchase could have beern for agency or schoocl use,
We believe the items should have been excluded as offsets and an
adjustment in the sum allowed will be made accordingly for $1120.32.

Transportation - Finding L7.

kN

The transporation items we allowed in our former Finding No., L7
h the transpor-

must fall within our disallowance of the items for whic
tation charges were made.
We, therefore, correct our original finding and disallow thevsum of

$873.99 as an offset,

Provisions - $3L68.21 - Pinding 39(a).

Counsel for petitioners czll our attention to an item of $3L&8.21

ARl AF +%a N4 A Tra— .
v

R . s -
listed 2s provisione 2t page 81 of the C.A.0. Repo

3]

2 o Do 20, wiich
we inadvertently omitied frem our findings, although we intended to dis-
allow it,

A breakdown of the amount s’no_ws the féllowing disbursements: ;‘}63?00
for slaughtering cattle in 1902; $578.12 for fcod in 1909 and §2820.15
for food in 1910, (See pp. 112, 120 122 of Def. bc. 26, DlS"“rsanent
Schedules 19 and 20, respectively). As showm by the ‘Caption of each dis-
bursement schedule, the disbursements therein listed were made from sppro-
priations for the "Support of Apaches, Kiowas, Comml;cnés and Wichitazs.®
As explained by a representziive of the Cé*ze:'al Lccounting O‘f""*I ce (Tr.,
p. 1288): "Section B is shipped to the agency and there is nothing to
show it was given tc the Indians.t T

he two disbursensnt schedules mentionsd

icn B of Part IIT of ithe G.A.U, Report and, as the captions



5

show the ¥invoice or voucher" indicates z purchese for the Kiowa Agency,

Indians of the petitioner tribes znd, in so far as anything zppears to the
contrary, they may have been acquired for agency or school uses which are

-

expressly excluded as offsets.
The Court of Claims decision in Menominee v. United States, 118

C. Cls, 290, 326, states the rule we follow in denying the offset in
these words:

% 42 42 T

## % The Goverrment has the burden of proving the propriety

K

of the offsets which it asssris. Yhen, therefore, an item is
asserted as an offsst which so fer as the evidence shous may
or may not have been expencded for cne of the purposes for which
offsefs cznnot be mads o muct rocsclve the QOULV agelinsy vie
offsetl,

The disallowancs of this item does not change the award because it

was not deducted previously. (Ses originel Finding 50).

Just Compensaticon

&s stated at the beginning of this opind ' tition rei

motion for rehearing demand that the award of $2,067,166 be increased by
(=3 N s s o

adding thereto 57 per anmum from June

, 1900 — a sum of nearly $6,000,000

to give then just compensaticn for their lands accuired by the defendant

under the Act of June 6, 1900, 31 Sizi, 672,

. i

No claim based upcn the 5th fnencmernit is alleged

312



Section 2 /c:/ the Indian Claims Commission fct." In a footnote tied to

this quoted statement the petitioners con

[
()
joy
O
Q
Q
K
[
(@)
-
[on]
L ]
92}
°
wm
ul
\UY)
>
o
o
H
4]
IS
Wy
(¢}
m
1~
1
O
EN
Y]
V3
O
[
O
-
i)
o
(B
3
O
'y
1]
H
[
3
ct
B3]
(1
(¢}
0
P
H
(¢}
.
a
d

In our former opinion orn the merits (1 Inc. Cls. Com. 520-529) we

held that defendant, acting under the plenary power of Congress, had
power to take the lands as they did; we also denied interes?i on-the
award for the reason that interest on such claims was not authorized dy
the Indian Claims Commission Act or the Act of June 6, 19C0, or any other
statute.
Petitioners now, by their motion, reassert their claim for interest
The rule governing the 2llowence of interest on claims against the

Goverrment is succinctly stated in United States v. Aleea Band of Tilla=

mooks, 3L1 U, S. L&, L9: )

t is the Mtraditicnel rule" that interest on claims
against the United Siates cannot be recovered in the absence
of an express provision to the contrary in the relevent
statute or contract. 28 USC (Supp III), § 2514(a). United
States v. Thayer-West Point Ectel Co. 329 US 585, 583, 91
L ed 521, 525, 67 S Ct 398 (19L7), and cases cited therein,
This rule precludes an award cf interest even though a statute
should direct an award of "just compensztion! for a particular
taking. United States v. Golitra, 312 US 203, 85 L ed 776, &1
S. Ct LB7 (iSul). The only exception arises when the tak
entities the claiment ‘o jusi compensation under the Fifih
Amendment. OCrly in such cases does the award of

compensation
include irnterest. Sszhoard Lir Lins R, Co. v. United States
261 US 295, 67 L ed £8L, L3 5 Ct 35L (1923); United States v.
Thayer-West Foint Co. 329 US 585, 91 L ed 521, &7 S Ct 368,
supra.
Thus, it will be seen, thei in the absence of a siziuieée or conirzct zuthor-
i -

T 3 s = : 33 a3 PR ST = =
2ing it, interest on urpaid claims ag2inst the Goverment canrot te

recoverad,



taking comes under the protection of the Fifth Amencment, thalt 1s, where
"private property be taken for public use, withcut just compensation.”

Tn such cases an incremen: to the award for the value of

ct

he property,
usually measured by interest at a2 reasonable rate, may be 2llowed. United
States v. Creek Nation, 295 U.S, 103, 111,

But the question as to whether the acquisition of the Indian lands

by defendant under the Act of June 6, 1900, brought the defencdant's

)

ction within the protection of the Fifth Amendment is foreclosed by the

o,

ecision of the Supreme Court in the case, Lone Wolf v. United States,

187 U.S. 553, L7 L. Ed. 299. In that case the parties who are petitioners
here were petitioners there and that suit invelved the same lands and. the
= present Slalm. Cuicernilg vie lssues
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The apoellants base their ight to relief on the propesition
that by the effect of the article j st quoted the confederzted
tribes of Kiowas, Ccmanch es, and Apa ches were vested with an
interest in the lands held in common within the reserveiion,
which interest could not be devested hﬁ Congress in any other

mode than that specified in the said twelfih article, and that

as a result of the szid stipuletion the interest of the Indians
in the common lands fell within the protection of the Sth Anend-
ment to the Constitution of the Urnited States, and such interesti—
indirectly at least— came under the control o? the judicizl

branch of the govermment. e azre unzble to yield our assent %o
this view,

wnile, as we have said above, the petitioners seem to recognize the
effect of the Lone Wolf decision, supra, they see in the recent decision
of the Court of Claims in the case of Sioux Tribe v. United Staies

L-55, cecided November 7, 1556, language which changes the rule plainly

leid down in the Lone Wolf cazse and permits the 2llowance of interest.
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lands the Goverrmenti becomes liable
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language of the Court of Claims ih

when Conzress exercises i
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the lands so acquired;
ensation" appearing in the opinion.
es in the
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It is of course true

titioners rely upcn is to

s plenary power tc dispose of

opinion the phrase "just ccmpensation" appears i

-
wne

Indizan

to the Indians for a just compensation

they place particular emphasis on the woras "just

ja}

the Goverrment's power to dispose of Indian lands and the Indians' right

to compensation therefor, but the phrase was not used

in the constitutional

sense; it was used to indicate that in cases where Indian laznds are disposed

of by the CGoverrment the tribal cwners are entitled to be paid the value

ther

eof as of the time of disposzl.

Manifestly, the use of the phrase in

that context is far different from its use in a constitutional sense, in

fact, at no place in the opinjon is the

by t

2 st

he gquotation from the Alcea Band of

atute directs an

s

1ifth Amendment.

Tillamooks

awerd for Y"just compensation'

mertiAaneAd
menTionec,

Ac chAarr

sl L e meme sbea
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case, supra, even though
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a particular tzkin
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interest is not allowable in the absence of a statute or contract providing
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will

Conc

it. We find nothing in the Sioux gase inconsistent with

Since, then, there

of June 6, 1500, that came wiihin the prot

there is noi relevant staiute or contract providing for i%,

interest must be é%ain denied,

In accordance with whai has been

=P8

be entered herein awarding %!

urring:

was no acquisition of t

e

ct

said above,

s .
petitioners the

the Alcea case.

petitioners' lands by the
ion of the Fifth Amendment
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