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Grztci ty  Provisiocs of t5e  Ind ian  C la im 
Comrii~sior! A c t .  

The items we s e t  off against  the award, which a r e  h e r e  under at tack,  

must, t o  be allowed as  a g ra tu i ty  deduction, cone within t h e  categories  

of 'koney o r  propeAy given t o  o r  funds expended gratuitotlsly f o r  the 

i ~ g  t3en vas proper, 

-2 CX L bhe Coniission ciay a l so  k ~ i r o  i z t o  an6 cpnsider a l l  
money o r  ?roper%y givzn t o  o r  fuzcs eqended gratuitoizsly f o r  - 0 the  benef i t  cZ t h e  c l z i ~ a z t  2nd IL it f inds  tkt the  cz tu re  of 
t3e  c l a h  and 5 - e  erit ire ccurse of dealicgs an2 accourts  betveen 
t he  U ~ i t e d  S t a t e s  ar?d -;fie claLiazt ir, good conscience warraxks 
such action, m.zy s e t  o f f  a l l  o r  pa* of such e x p n d i t u r e s  against  
my a m r d  mace t o  the c lahac i ;  * :- . ( 2 j U . S . C J .  70a), 

Fcllloxing t h e  above Ere pmvisions which expressly exclude a s  o f l s e t s  

- .  cerkin grztni tous expez2ikres  szce cy  the C o v e r ~ e ~ t ,  They, i n  genera1 - s 

a r e  : . Sgexy ,  re=oval and a&-; l i r i s t r~ t ive  e G e x e s ,  eqenbi-lures f o r  I n d i a  

echcatioc,  hezl tb  zr,d ezergszcy eqeriditures f c r  generzl r e l i e f ,  t h e  

l i e  T k s e  exclu&ed outlays Sec3ze i%~or ta r : t  o r lg  i f  it i s  ceczssa r j  t o  

cete-i7~ -lu-.-w \-;a" ~ ~ . , ~ n e r  2117 of  tke  c l t k - s 2  of fse ts  c3ae t 2 t k i n  ~ ~ 1 2 -  o f  t k s  e x z q t e 5  

czte,orl2s, 



an independszt s u i t ,  This i s  s hem by t h e  fact  

car, only be used, a s  the s t a tu t e  prov%ks, to "set o f f  %- 5 ssuc:? e:qer:di- 

t u res  against. any award made t o  the  lai in ant,^' This i s  made p l r i r !  by t h e  

Court of Clains i n  Alcea Band v. United St t tes ,  115 C. C l s .  h63, 516, i n  

wkich it said:  

S tz tes ,  81 C. C l s ,  101, 136. So, it i s  zqly c lea r  t h a t  Icr r e i ~ b u r s m e n t  

f o ~  suc'r? e q e n d i t u r e s  the Govemer.-L i s  ccnfinec! t o  t h e  e q e S e z %  of de- 

dticting thm from zxzrds agzicst  it acd .t:?en orly t o  t k e  extezt  al1or;e.j. 

by gerz iss ive  law. Eence, 2 gratuity i s  n o t  tke subjec t  of an o f f s e t  mera17 - A W  

bccacse it i s  co t  act, gratui tous expe* i- 

4. kure nay have been f c r  t he  jezef'it cf the claL~ar-'; it xust a lso  Se t e s t e d  



science't zrs-,<sioc cazlr,ct m&; t h ~  tr-bzl benefi-ls eT?en thoug:?. not  

excluded by the a c t ,  

tm Ahere s r e  tokezs of Congress ion~l  iz ter! t  res?ect ing g r a t u i t i e s  t o  

be foilnd in t h e  bLstory of t h e  Inclan Cla7b.s Commission Act, Without 

g o i q  i n t c  t h e  discnss iozs  ccncerning g r s t u i t y  oZfsets  from w a r d s  made 

L bo Indian c l a h a n t s  i n  t he  many b i l l s  be fore  Congress f o r  t h e  c r e a t i o n  

of an Indian Clab.s Comission, we s h a l l  confine our  discuss ion t o  H. 2. 

kk97, which was a  Eouse C o m i t t e ~  s u b s t i t u t e  f o r  5. R, 1198 and E. Re 

13k1, 1% was E, 3. Lk97 which, with anes&.ents, became t h e  p resen t  12%. 

This  bL1l vas i n t r o e ~ c e d  i n  l9bS and l i m i t e d  g r a t u i t y  deciuctions t o  c la ims 

?+ihe~ever t ;?e C m ~ ~ i s s i o n  s k l l  d e t e n i r , e  t h a t  a c l a i x n t  is 
e n t i t l e d  t o  r e l i e f  it s h ~ 7 ?  i n q - ~ i r e  IE=O and cc r s lde r  a l l  c o ~ x t e r -  
c l a i m  ar,d set-offs ar.6 d=ands t h a t  xould be allo'r.&le i n  2 su i% 
brought i n  t h e  Court of C l z h s  ucder  s e c t i o n ' l h s  of %he J u d i c i ~ l  
Code (36 S t a t .  1136, 28 U.S.C. 250), a s  mended; a d  it may also 
give weight t o  aL1 money o r  p r c p ~ y  given t o  o r  f i n d s  eqe r , eee  
g r ~ t u i t o u s l y  f o r  t k  besef i t  of t t e  claizian.-l. 

And ic i ts  r e ? o ~ t  t h e  S e ~ a k e  C a m i t t e e  szid (s. X q o r t  No. 1715, 19 th  Cong., 

2d Sess., p, 6): 



both Eouses, I n  a s tz texent  accozpnyicg the Co~Xerence Report by t h e  

House Managers, they said: 

The b i l l  does permit t he  Corrmissior,, where it f inds  t h a t  t h t  
nature of tke c l a L ~  ar,d tke  en t i r e  course o f  dezlicg betweer! t h e  
clahzrk, azd t h e  Unite6 Stztzs x z r r m t s  such actlon, t o  s e t  o f f  
o ther  gratuitous e q e n d i t a r e s  recogzized ta be f o r  tke  d i r e c t  
b e ~ e f i t  of tk.2 I e i z c s ,  E E C ~  2s e > z e n C I 3 ~ r s  xace for t he  p u r c k s e  
of lzr,2. 

benef i t  of tke clai,??azttt t h a t  a r s  r,entioned, and the  Eouse Kanagers spezk 

of 1tex--,e~2itures nade f o r  t h e  p u r c 3 s e  cf land" zs an exziqle of  t k e  t 3 ~ e  



a r e  f o r  t r i j d  benef i t  t k t  may be o f f s e t .  Those czses  a r e :  

. . 
Osage v. United S ta tes ,  60 C. C l s .  65, 82. The j u r L s c l c t i o r ~ 1  a c t  

c l a i m d  o f f s e t s  (8 and 9) fol- expenditures made i n  support ing c b S d r e n  

of t he  t ~ i b e  i n  nonreservation schools. In  disalLowing such e ~ e r d i t u r e s  

a s  o f f s e t s  t he  court  said: 

Zt 3 It may, hovever, be xe72 t o  s t a t e  t h a t  as t o  t h e  
c o ~ n t e r c l a ~ s  t h e  q e c i a l  a c t  d i r ec t ed  cons idera t ion  o r l y  t o  
counterc la im agaicst  t h e  &.age Tr ibe  and r,ot a g a i n s t  i n d i -  
v idca l s  of t h e  t r i be .  I n  t h i s  v i m  o f  t h e  mat ter ,  counter-  
clsixts Xos. 6 and 9, beicg f o r  eqendi-ltrres f o r  e6ucat ion of  
indi-sisual I ~ s i a n s  a t  schools, a r e  riot wi th in  t h e  meacing of  
La- - -.1-- - . . 
v..r; PyOC;IG~ =cb, a n 6  coulG r.ct bs consiaered IE aEy eve>% ,as 
an ofZset  agains t  t he  Osage I ~ & i a z s  a s  a t r i b e ,  . 

. . 
And t h e  oginion closed with t f ie  s t a t enen t :  "The c o m t e r c l a i ~ s  a r e  a s -  

allol-red and dimissed,"  

For t  Berthold Indians v. uni ted  S ta tes ,  71 C. C l s .  308, 340-3u. 

This  is  what t h e  c9ul-L said  i n  t h a t  case: 

The jurisCictioca1 a c t  charges t h e  Inciizcs x i t h  "ail  saris here- 
t o f o r e  paid. o r  e-exied f o r  t h e  benef i t  of  s z i d  t r i b e  o r  aily ban2 
thereof. ' 1  The C-oirerment unzer t h e  foregoing ~ r o v 5 s i o n  o f  t k e  
j u r i s2 i c t i ons l  a c t  c h r g e s  t h e  Inriiars ~ c i t h  $ P ~ c ,  827.25, a l l e g e d  
t o  be pro r a t a  cost  of educating individual  c h i l 6 r e c  o f  t k e  bacds 
a t  var iocs  corsg2cc-y Ind ia2  sckools. The m o u ~ t  charged i s  arri-red 
a t  by asco,I-t&inir,~ tke  p e r  ca2 i ta  cos t  of n?ain.-lainir.g t h e  sc:?ools 
m d  c k r g i n g  the  s=e t o  t h e  I rd i an  t r i b e  a s  . the number o f  ck i l d r en  
a t t e sd ing  a p e z r s .  Tlie Goverm.es% curing t h e  pe r iod  n ~ i x t a i n e d  a t  
i t s  e q e c s e  Lndizn sckcols z t  Car l i s le ,  Pa., Chilocco, Cklz., - 
Lawrecce, Ka., Pi?tstoze, Einz., a rd  F i e r r e ,  So  D. Congrzss acpro- 
p r i a t e d  frcrn t;-.f: Trf:asu,-y i n  a c c ~ ~  xi%:? a g o v e r i n e s t d  p o l i c ; ~  50 . - extend the  pr i -e leges  o f  e&xazxn t o  Indian c 3 i i d r e n  f o r  t3e 



?e do not  be l ieve  t t .at  t he  j u r i s c i i c % i o ~ ~ l  a c t  c c ~ ~ r s h e n d s  a 
s e t - c f f  aga in s t  t k e  c l s h  of t k e , I n c i ~ n s  f o r  t h i s  itm of ex- 
pendi tu re  i n  bekalf of c s l d r e n  o f I n d l a n  t r i b e s  i n a i s c r i ~ i m t e l ~ ~  
To so hold  n igh t  r e s u l t  ir! susta ining an cbvious i n ju s t i c e ,  f o r  
t h e  bands involved in t5is L i t i ga t i on  would be he ld  t o  contr ibut-  
i n g  a sum toward t h e  maintenaxe of t h e  schools, while o t h e r  
t r i b e s  k%th much large7 attendance vould esc.qe paynest f o r  
b e n e f i t s  of equal  value, The sms chargeable, w e  t h i rk ,  must be 
r e s t r i c t e d  t o  t h e  us1i2lly recognized 2nd custoaary d h t r i b u t i o n s  
made t o  t h e  I ~ i a n s  as t r i b e s  anci bands, unless  a contrary  pur- 
pose is expressed i n  t h e  ac5. Publ ic  i , - is t i tut ior?s es tab l i shed  

. f o r  t h e  Indian race were naiz ta ined from publ ic  funds a s  2n 

zd~?i;eci publ ic  policy,  i n  t h e  nature  of g rz tu i ty ,  

tribe, a l thoagh  t h e  phr2seolog; 03 t k e  jurisc2ictionz.l a c t s  a r e  not  2 l S e .  

That  i n  t h e  Osage case  -- "grat . i~i t ies ,  xhici? t h e  United S t a t e s  may have .  

a g a i z s t  the Osage t r i b e "  -- was construed as not  ir?cluding e ~ e x d i t u r e s  

f o r  i r i d l ~ d u d  rnenbers (ck.5laren) of %he t.$~e. The langilage of t h e  ju r i s -  

d i c t i o n z l  a c t  i n  t k e  Fort  Berthold case, sx2ra -- "the United. S t a t e s  skall- 



at ion and t h a t  i n  the  Fort Berthole case, supra, and i n  e f f e c t  d l o ~ : e 4  as 

of fse ts  e-qenses paid for  children attending nonagency schools. But t h e  

decision %as founded upon a jur isdict ional  a c t  the  court  thought required 

the alloxance of such expenditures as gra tu i t ies .  Ehit  t h e  Blackfeet 

decision does not affect  t h e  fandmental doctrine announced i n  t h e  For t  

&rthold case - 
The suns chzrgeable ~ ~ a - ~ u 2 % i e ~ ,  ve t h i &  must be r e s t r i c t e d  

t o  the usuz3ly recognized and customary d i s t r i b u t i o r s  nade t o  
the  Indians as  tr5,bes and bands, urLess a contray? p c o s e  is  
expressed i n  the act. ( i t a l i c s  added). 

We, of course, recognize the fzc-t t5a-L t5ose cases ve re  decided under 

spec ia l  j a ~ i s d i c t i o n d  acts, but the ccar t  adopted pr lcci?les ,  quoted 

zbot-2, i n  i t s  decisions which are  a p l i c a b l e  t o  our gezeral z c t  as resgects  

g r a i c i t y  offsets ,  

Considering fur ther  t h e  t ex t  of t h e  act ,  It i s  beyond d9s;sute t h a t  t h e  

t e n  "ciain;z;=tn as  used i n  the  phrase " f o r  the  bezef it of t h e  c l a i m z ~ t ~ ~  

can nean none other than the par%y prosecuting t h e  c l a h ,  a g a i r s t  t h e  zxard. 

fo r  wSch a g r a t c i t y  o l fse t  i s  asserted, k d e r  t h e  ac t ,  a menber of a 

L c 5 b e  czr>ot ~ e r s o m l l g  zsse* a t r i b a l  clai?:, fo r  o r iy  a t r ih  nzy do 

5 .  O f  cot-se, under the ac t  ( ~ e c .  705, 25  u.s.c.-4.) a nenber of a t r % e  

m q  under ce&zin sstuations zct f o r  a t r i5e ,  h t  be 6oes so i r z  a repre- 

seritative c q a c i *  a x i  even t k e ~  t;?e t r i b e  2s i n  r s a l i t : ~  t h e  c l~ i? la? , t ,  S o '  

it v o ~ l a  +pear q ~ i t e  plain t22t  a gif-L 57 defenbnt  t o  a n a k r  of a 

t r i b z l  clzL.ent i s  not c o ~ t e ~ p l t f e ?  k y  tk zct  2s 3e izs  f o r  tk  benefFt  



0: c l a i ~ a ~ t .  Sct the act  c ~ n t z i n s  other i -e lcia  of Congre~s ior2 l  

puqose  i n  the ~ s q ~ i r e n e z t  t hz t  l?:?.e allovanee of a g r a t u i t y  must res t  

u?on I1t;?e na t -J~P of tke  clak.  2nd the e n t i r e  course of dealixgs zr,d 
- 

acccxrts bekeen  t>,e Ur;ited. S t a t e s  226 the  c l a h a ~ t . ' f i - 5 i c g  i n  good - 

co~scfence  h7~rrants" tke Liopiance. The claillazt here r e fe r red  t o  i s  

obv50uslg the  t r i b a l  clak,ant,  acd the "dezlbgs and accountsll a r e  l i ke -  

wise t r i b a l ,  f o r  the  Goverment deals and keeps accounts only with Indian 

t=.Lbes, not with the  xembers of such g ro~ps .  Eere ther?, a r e  matters 

exclusively t r i b a l  i n  character which we must consider as z bas i s  f o r  t h e  

zlloxance of a g ra tu i ty  offset  associated with the  phrase "for the  benef i t  

of t h e  c la imnt , f1  which leads to  t h e  conclusion t h a t  it i s  o n l y  g r a b i t o u s  

e ~ e n d i - L . ~ r e s  f o r  z t r i b e ,  as  distinguished from @ f t s  t o  i ts  mmbers, t h z t  

czn be o f f s e t  agaLnst a award i n  -a:? case, 

E i th  t'ne a5ove c c ~ c l u s i o r s  mbd  is procee2to  reexamine t:?e 

several_ grou9s of off  s e t s  ve previously alloue6. 

Cash Payments to, Indigent k c i i z s  - -Fi-m"T)$. P?o, 28,. 

h r h g  the f i s c a l  years 19LS 50 1956, tbe defendzzt c5s'oursed t o  in&- 

vid?al i nGgen t  nexbers of the  p e t i t i ~ z e ' r  t r ibes  t h e  aggregate sum oL' 

$396,Sl.h.96 i n  cas:? p a p e r k s .  There i s  no Gspute about t h e  t o t a l  slr,ou;lt 

o f  such payments o r  t h a t  they xere c ~ d e  frm ~ p p m p r i a t i o n s  f o r  t h e  h e s t h ,  

xeLfare, support o r  rehzSil i ta t lon cf nesey I n d i a ~ s  g e n e r ~ l l y  throughoxt 

t 3 e  U~Lted  States.  These a g r o g r i a t i o n  ac t s  Ere c i t e d  i n  GeA.00 Be?ort, 

Def. %. 27, and also Del. Zx. 50, 2.32 t k e  a i s b ~ r s e n e ~ t s   re skcm in G o X o O .  

?k30rk, Def. 2 s .  25 (p. 3, L: 6 ,  7) and 30. Nor i s  it ques5ioned t ka t  



The pe t i t ioners '  

xelfare  of i c d i v i d u ~ l  

A bribes, as the  a c t  praFidts. I n  t h i s  conrection, it may be sa id  t h a t  t h e  

dsfezdant was under co l egz l  obligation t o  prov%de t h e  mozey and the re  i s  

nothing arry of the  zppropriation a c t s  from uhich t;?e dlsburseaerrta were 

made cz-eating a t r i b a l  o'sligatioz t o  r q a y  t i e  outlays,  Kor i s  there zny 

proor" tha t  the pe t i t i one r  t r i b e s  requested t5e a id  o r  assuzied ally obl i -  

gation t o  reinburse the  defendant theref or. 

It i s  -plain beyond question t h a t  the  mpropriations were made f o r  

the  relier '  of indied=zl Inciians i n  need of assistance. I n  each of t h e  

a c t s  fo r  the f i s c a l  years i 9 &  tkroug'n 1956, provision was made f o r  t h e  

r e l i e f  of needy In6izns. The lacg-uage differs s l ig:?t ly  i n  t h e  ~"cr ious  a c t s  

assistznce before the  l o c a l  re2resentative o f  t he  Eurezu of Indian Affairs, 

Obeously, therefore, suc3 6 i s h m s ~ ~ e n t s  k-ere not f o r  t h e  bene f i t  of t h e  

c lahan%,  as t h e  a c t  requires, to  make such g r a t u i t i e s  offsets .  

On t h o  bzses of t:?e la>; and f z c t s  outlined ~ S o v e  Me bel ieve  ve e r red  

i n  211cxizg t h i s  setoff ar.6 tke f i c z l  order of Mzrc:?. 12 ,  1957, ~i.r;?'i be 

Clearicg, breaking and f e c c r n ~  la26 - Picding 30, 

kcco=.Sicg t o  tke G.-4.0. f,e?ort ( ~ e f ,  &. 26, pp. 3 9 ,  L l ,  LS, L8, 53, 

Sicxa ,  CZEZ;C>ZS and. !-:'ichitas'i zi t h e  Kiow Agemy, Ctla'r;cl;.;z, f o r  barbed 
. - 



skoun i n  tke G,A.O. Report referred t o  above, wkich i s  t k a t  t h e  wire and 

s t s g l e s  x e r e  acquired and paid f o r  by aefesdant and received a t  the  Kiowa 

Agency, bc~t  w 5 a t  these items were used f o r  i s  no* shown, It was inc-mT~en--l 

upon defer&;?% t o  show thak the k-ire and s taples  were f o r  a t r i b a l  p t lzose  

and benefi t ,  and not hav%g dote so we must r e j ec t  t h e  mount as  an of fse t .  

The f i n a l  axard, therefore,  w i l l .  be increased by the  sum of $3560.59, t ke  

mount we pre16ously deducted, 

and p a p r  k g s  f o r  d is t r ibut ing  it,. The testimony of a Kiowa Indian (pp. 

lkL8-llrli9 of Transcript)  imiicates t h a t  t he  seed d i s t r ibu t ion  was f o r  

izdilfidz27 I n d i a ~ l s  and. not f o r  g e ~ e r a l  t r i b a l  d i s t r i ' v~ t ion ,  T k n  the  G.-4.0, 
- 

%?ox% ( ~ e f .  Zx. 27, p. lL5) shoxs an eqen;iitcre of t h e  full of $1966.99 

f o r  "seeds, f r ~ i t  t r e s s  ar,d fe2-lilize=.. f o r  IncSgent IncE=rstt o f  t he  Kiowz 



The s e c ~ c d  r q c y u  ~ 2 s  i n  error in l i s t t z g  tbe s m e  it=. ander "Agri- 

' c u l t u r a l  Aid," f o r  obviously t h e  f i r s t  report  shows it was paid from money 

a q r o p r i a t e d  f o r  ne+ Indians and i n  the ajsence of proof t o  the  c o n t r z r j  

we v l l l  presape the expenditure was i n  zccordance w i t 5  the a?>roprlation 

and t h a t  it xas not for  a t r i b a l  benefit .  

The deduction of the sm of $1L35,90 a s  an off s e t  w i l l  be corrected 

and t h e  f i n a l  award increased by t h a t  mount, 

Agricul tural  Lqlenents  anci EquLpment - Finding 32. 

U ~ d e r  t h e  cztegorg shown, i n  t h e  c ~ 2 t i o n  the defendant claimed o f f s e t s  

i n  t h e  mount of $7,011.b2 f o r  expenditures duricg the  years 1901 t o  1910 

bf. Ex. 25, pp. 15, 39-61). The evidence (Pet. EX. lh3.2, p. 261) shews 

t h a t  such h p l m e n t s  anci equipment k-ere sold t o  the  I ~ d i a n s  of  t h e  K i o m  

-- - - - -  Lgzr;t;- tftc~. ;ULX J": ~yuj: on crsdit; f c ~  t h i s  rezsen i.iz L l r w a d  only <;he 

sum 0 1  $1601.25 furpished f o r  1901, azld $652.29 f o r  1902 f i s c a l  yezr  which 

ended &me 30, 1903. The evidence shows that, the  zgency c a r r i e d  0x1 r a t h e r  

e x t e r s L ~ e  fam operatiocs f o r  agency purposes, and that schools operated 

under agency admiriistration conducted f aming o?erat ions. The 2ef endant 
- - -  # 

has offered  no proof as t o  hcw o r  uho used the izapleiients b ~ t  s e ~ n e d  t o  

re ly  entirel-j  q o c  the fact  t ha t  e se?d i tu res  had been made f o r  such itens. 

Such proof f a l l s  s3or t  of s;';ct,f_~g the cutlays were f o r  t h e  b e n e f i t  of t h e  

p e t i t i o n e r s ,  We, acco*n&-, shall disallow the a o u n t  we  f o m e r l y  set 

off ,  816&,08, allci the f i n a l  award w1CI-l be hcreased  by that  a?. 

Provisions - =r,ding 39. 

n 
i ke def endar.-l c l z i ~ e d  En off  s e t  of $85,329,L? f o r  pmvis ions  purchased 



of t h e  1-pches, Kiowas, Comanches, Iriic:bitzsn etc , ,  f o r  t h e  " f i sca l  year 

a l l o t t e d  by Hay 31, 1901, no rz t ions  were issued t h e  p e t i t i o n e r s  h e r e i ~ .  

althcugh the  s t a t u t e  ( 2 5  U.S.C. 1L6) and the regtrlztlons of the  Indian 

Office (Pet. j k s .  1Lk, 1b5) r e ~ u i r e e  r q o r t s  of  supplies issued to h d i a n s .  

'uie n u s t  r s s m e  t he  s t z t u t e  a d  regulations k-ere conplled with a ~ d  would 



of Mzrch 3, 3.901, 31 Stat .  1058, 3,071, xkic:? was f o r  t h e  ~tsubsis tence 2nd 

c i ~ l i z a t i o n n  of t h e  t r ibes  l a s t  mentioned above. The disbursments  out 

of this a ? r o p r i a t i o n  aggregated $21,310.32 (p. b, G.A.O. *?art, Ek. 26), 

Here again it appears t3at 20 I n d i a  ap loyees  (Pet. Zx. 120-3) received 

ra t ions  a s  p a r t  of t h e i r  pay i n  f i s c z l  year 1902, wit5out shobing the  

amount, and t h e  undisputed testinongr of Indians (Tr. 1327-1345) is  t o  t h e  

e f fec t  t h a t  no ra t ions  were supplied after f i s c a l  year 1901. And i n  

addi t ion t o  lzck of showing dis t r ibut ion of supplies t o  the  Indians of 

t h e  Kiowa Agezcy, there i s  &ect proof by the  report  o f  t h e  Commissioner 

of IncEzn Affa i rs  f o r  f i s c z l  year 1902 (?$t i  Ex. 1b) t h a t  only the  

IiLchi'ks received the gra tu i ty  sm:lies f o r  t h a t  year, T E s  i s  supported 

t o  the  e f f e c t  t h a t  the  Xiowz, C~;~.a-?che an6 Pqac'ne Ixilarrs d ld  not need 

a s s i s t a x e a  

Because or" what i s  sz id  above respecting t h e  provis ion itens t o t a l i n g  

$48,863,43 of wlnich w e  allowed $35,670.30, L e  nou f iszl low the l a t t e r  

m o u ~ t  as an offset  and xi17 nake a f i rs1 zd:justmerrt therefor .  

7 .  .. Teed. and care of l ivestock - r ~r.cx,r.g h3. 

5.k f o n e r l y  confined. our al1o;ences under this c q t i o n  t o  three  item: 

$359.00 f o r  k y  ;urchzsed iz f i s c a l  year 1901 and $209.58 f o r  b y  a ~ d  

$966,00 f o r  corn purchased i n  f i s c z l  year 1902, a t o t a l  of S153L.68, of 

which 735, o r  $1120.32 was allowed as an offset .  



t o  show tribal use o r  benefit ace fo r  aught t h z t  ~ @ e a r s  t h e r l i n ,  o r  bp 

other evidence, . the  purckase c o ~ l d  kzve beoc f c r  agtccy o r  sc3ool use. 

We belleve the  i t z ~ s  s h o d &  hsve besn excluded as o f f s e t s  and a 

adjustxent in the sun axoueci 3-22. be mace accor5ngly  fo? $'_i20.32~ 

Transportation - Fending h7, 

The transporation i t ens  xe alloued i n  our forner  Findix:: Roo h7 

must f a l l  within our disallowvlce of the  items fcr wnich the transpor- 

tat5on charges xere made. 

We, therefore,  correct our or ie ra l  f inding and dLs271ow t'ne rsum of 

$873.99 a s  an  of fse t ,  

P r o e s i o n s  - 53t68.21 - Finding 39 (a).  

Cocnsel f o r  pe t t t i one r s  c a  our a t t ez t ion  t o  an its of $3h68,21 

A breakdown of the  mount shows the  following dk ibc r saen t s :  563000 

f o r  s l a u g h t e r k g  c z t t l e  i n  1902; $$'e,l2 f o r  fcod i n  1909 m d  $2820~16 
. .  . 

f o r  food i n  1910, (see p. 112, 120, 122 cf Def. &."25, .Dis>-rsmer-t 

Schedules 1 9  an6 20, respectively),  A s  sholrn.5y the"dz2tion of ezch dis- 

' cursc~ent  schedule, the disbursenents t'cerein l i s t e d  were made f ron  .zpro- 

pr ia t ions  f o r  the  ItSu??oI.t of A2aches, Kiovas, Co-,ar;ches and ? ~ i ~ h L t z s , ' ~  



C. C l s .  290, 326, s t a t e s  t h e  rule Ire folio+; i n  dezyicg t h e  o f f s e t  i n  

these worcz: 

The d i s a i l o ~ a ~ ~ c e  of t k L s  i t e x  does n o t  c k i l g e  tho, axard because it 

tras mt deduc+,ed pre%iously, ( S ~ S  o r i g h a l  Finding 50). 

A s  s5eted a t  t h e  S e g i x i ~ g  o f  t k i s  opirSor?, the  p s t i t i o ~ e r s  i n  their 

n o t i o n  for ?ehearing dz~an6 thzt t h e  zxarci of $2,007,166 be i ~ c r e a s e d  by 



. . .  - .  - 
t'r.is quoted s t z t c . ~ n t  t k e  pet.-;ioners ccr .co5~ t'fl~t t5e case,  Lone ::el: v. 

I n  our f o m e r  opinion o c  t h s  zerits (1 inc .  C l s .  COE. 520-529) w e  

h d d  t h a t  defendant, a c t i z g  under the  plen2r.j Fower o f  Congress, had 

power to take tbe  l z c d s  as t hey  die; we a l s o  d e ~ i e d  I n t e r e s t  on . t he  

award f o r  t k e  reason t h a t  i n t e r e s t  on suc'?. c l a i k s  >izs not a r r t ho rked  5y 

t h e  I n d i m  Claims Corrnission Act o r  t h e  A c t  of June 6, 19C3, o r  any o t h e r  

s t a t a t e .  

P e t i t i o n e r s  now, by t h e i r  motion, reassert.  t h e i r  c l a h  f o r  i c t e r e s t .  

The rule governing t h e  al2ot.6nce of h t e r e s t  on c l a i m  a g a i c s t  t h e  

nooks, 3& U. S, Le, L9: 



usaa l ly  me~surzd  by i c t e re s t  a t  a  reasonable =.ate, may be allowed. United 

h t  the  questior. as  t o  whethe? the  acqcis i t ion of the  Indian lanCs 

br defendact under the Act of Jure 6, 1900, brcug'nt t he  defer,dar;tls 

act ion viithir. the protection of t n e  Fi f th  Ainendnent i s  foreclosed by t h e  

decisior, oZ t he  Suprene Coxr5 i n  the case, Lom Yolf v. Unites S ta tss ,  

187 U.S. 553, .h7 L. Ed. 299. I n  t h a t  case t h e  p a r t i e s  nho a re  pe t i t i one r s  

here ~ e r s  p e t i t i o ~ e r s  there ac6 t h a t  s u i t  involved the s m e  lazrls and. the 

" . . 
U U ~ : C G Y I I ~ I I ~  ::IL~ i s s u e s  

t h e  3 q r 3 a e  Court saLd: 

" i he  z?pellants base t h e i r  r i z h t  t o  r e l i e f  on the  propcsi t ion 
t h a t  by t h e  effect  of the a r t i c l e  3ust quote2 the confederated 
trYoes of Kiowas, Ccnianc:?es, and. Apaches uere vested t;?th an 
i n t e r e s t  i n  the lax& held i n  cormon uLthin the  rsservztion, 
which i ~ t e r e s t  could not be devestec! by Congrsss any o the r  
mode than tha t  s2ecif5ed i z  the  s z i d  t x e l f i h  z r t i c l e ,  2nd blrU U 

as a r e s u l t  o f  the  sa id  s t ipula t ion  the i c t e r e s t  of the  IcdLar-s 
i r ,  tfie c m o n  l an2s f e l l  v i t h i n  t'ne protect ion of t h e  5 t h  h e n d -  
n e s t  t o  t h e  Constitution of the Enlted Stz tes ,  a . c l  s c h  ir--lerest- 
ir,Cirectl,y e t  least-  c m e  tlnder <;'fie cor-trol of the  >ucl ic id  
brzne3 of the  gsverxxent. Ye a r e  u ~ z b l e  t o  ;;,el6 our assent  t o  
t h l s  ee5r. 

Xnile, as  we  k a x  sz id  above, the p e t i t i o n e ~ s  sees t o  recog~Aze t k e  



t o  compensation therefor ,  but t h e  phrase t~zs not used i n  t h e  c o n s t i t u t i o n a l  

sense; it w a s  used t o  inriiczte t h a t  i n  cz se s  where In2 ian  lands  a r e  disposed 

of by t h e  Go-~erment t h e  t r i b a l  cx;.,ers a r e  e ~ t i t l e d  t o  be pa id  t h e  value  

thereof  a s  of t h e  time of dispossl. Xznifest ly,  t h e  use  o f  t h e  pbrzse  i n  

by t h e  quotz t ion  frm, t 3 e  Slcea 9and. of T - ~ ~ i o o k s  case, sqra ,  ever! though 

a s t z tU te  d i r e c t s  an zx2l-d fo r  " j u s t  coxqensationn f o r  r p a r t i c u l e r  t a k i q ,  

i n t e r e s t  i s  not  r7101iabl~ i n  t h e  a 5 s e ~ c e  of a s t a t u t e  o r  coz t r ac t  prosi&r,g 

f o r  it. Ve fLnd nothing i n  the  SLOG c,zse i ncons i s t en t  u i t h  t h o  d l c e a  case.  

Since, then,  there  ISS no acqu i s i t i on  of  tho  p e t i t i o n z r s '  lmds  by t h e  

znd t h e r e  i s  no. releva& s t ak i t e  o r  coz t rac t  pro-s;,dic,o f o r  it, t h e  c l a i n  

~ O T  i n t e r e s t  ~ u s t  be a&ln denied. 

I n  zcco rSzxe  15th -&at has be22 s a i d  abcve, a? mended f i n e l  o rde r  




