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Hoit ,  C ~ r ; ~ i s s i o n e r ,  de l ivers6  the  opinion o f  t h e  Comission.  

This case i s  now before us a second the. As shorn by t h e  e q 1 2 ~ a -  

tsry s t a t a e n t  precedizg the  f k i i n g s  of fzct, t h e  Court of  C l a k s  i n  an 

o p i z i o n  f i l e d  Fe3marjr 3, 1953, se5 aside  t h i s  CoimF~sior?~ s o r i , g ind  

de temina t ions ,  ad.verse t o  claiinznt, 03 t h e  fkst f i v e  c k i m  p re smted  

i n  t h e  ?ezition f i l e d  hereln, These f ive c l a in s  vero rexndeci t o  t h e  

. - . - Coz..Lssicr? for :\r;;?sr ccxszco,ra-,:on an? t he  rr,&is~ of  nei: f i ~ d ~ s s  c of  

fact thereon.  (12L C.  C l s ,  32h). In i t s  opkcioz, C?e Court of C k h s  



d i r c ~ s s e 6  t h e  evteenc? aresz---ed ko the C o z z i ~ s i ~ c  by t h e  p a r t i e s ,  2nd 

~ l s o  c e r t a i n  a&dit ior .zl  ev iden t ia ry  ma te r i a l  not  before  t h e  Coiraission 

uhich t h 2 t  Cccyu d e ~ ~ e d  r-levent t o  t h e  i s sues  in t h e  f i r s t  f i v e  claims, 

acd uhich It seys  skould be tzken h t o  considera t icn  by t he  Co~psaissio3 in 

r e c o c s i d e r h g  t he se  c l a L ~ s .  The a a c i t i o r s l  evidence r e f e r ~ e d  t o  has now 

been s u h i t t e d  a s  exhYzits by t h e  p a r t i e s ,  

The f i r s t  four  c lahs  p resez ted  i n  t h e  p e t i t i o n  a r e  based on t h e  

d l e g z d  o r i g i n z l  Indian t i t l e  of t h e  Pak-nee Tr ibe  o f  Indians  t o  t h e  

h n a s  descr ibed there* and a l s o  on t h e i r  recognized o r  zcknouledged 

t i t l e  t o  s a id  lands. These c l a i n s  a s  now asse r ted  by c l a h a t  a r e  as 

f 0 l l 0 . i ; ~  : 

The first cla-im i s  f o r  jcst cmpensa t ion  f o r  669,~OO a m e s  i n  a stf i? 

. . ef 1 2 ~ 5  53;; ilL2Les k l ~ e  an& e,~;e;dLr.- -e'2 1 nl& - 4 1  .aLur3 3- .-,-c~t f t i ie  3 l u e  River  

l o c a t e d  i n  north-centrzl K a ~ s a s ,  Cla inan"u,co~tends  t h i s  l a n d  xas t aken  

froin t h e  Pzmees  by t h e  defen6znt x i t h o u t  t h e i r  conseat o r  p a p e s t  o f  

ccm?ensatior! zssigned t o  t h e  Delaxare l!ation under t h e  Delaxare t r e a t y  

of Se?te?ber 2h, 1829 (7 S t a t ,  327). 

The secocd c l ak .  is  f o r  t h e  = h e  of a=proxL?iately 21,5??, 200 a c r e s  

i n  a t r a c t  of l a d  l y i c g  south of t h e  P l a t t e  r i - ~ e r  i n  Xebraska a x i  ex- 

tending sou th  t o  t h e  Arkansas r i v e r  i n  southern Kansas, The boundar ies  

of t h i s  t r a c t  a s  ncw described 's;r clair,ar:t are s e t  f o r t h  umier Claim 2 

i n  F i n d i ~ g  2, %is i s  tke  z~o1~n-L of 1ar.d c l a i m n t  not; contends t t i e  Paiinees 

h e l d  by  o ~ i g i n a l  InBian t i t l e ,  ~ ~ s c u t k  of t h e  P l a t t e  r i v e r t t  and ceds5 t o  t h e  

Uzi ted  S t a t e s  by t h e  t r e a t y  cf Cetc3sr  9 ,  1633 (7 Stzt. U8) f o r  En d l e g e d  

.. ~::corisciosz5ie - c c n s i d e r ~ t i o z ,  T h i s  coss icn inclueed t h e  land. covered ir. 

C l a 5  1, 



of the P l a t t e  r i v e r  i n  Nebraska, and t h e  value theresf a t  the  the they  

ceded the  land t o  t h e  UrLted Sta';es by the  T r e ~ t y  of Septeinber 2!t, 1857 

(11 Sta t .  727), exce?t the reservation s e t  aside t o  the Pawnees by 

L' . bna-c 'Lrezty, ?;kile the  t r e a t y  contains a description or" the boundaries 

of tbe  cession, c l a h a ~ t  now agrees i n  i ts proposed findwgs of f a c t  

4. .hat, hmzuse of overlqc5.ne c l a i m  o l  S i o m  Ir,dims on the  vest and o f  

"nca Indians on tho no% of the cesed 2 r e q  t h a t  sa id  t r a c t  of 'land nox 

claLned s h a l l  be bounded as folloxs: "On the south by t h e  P l a t t e  r i v e r  

and t h s  lands  cecied August 6, 18L8; on the west by the  Fort Larmie  

Treaty (fl Sta t .  7 L 9 )  l i n e  rurnicg from t b e  junction of the  n o ~ t h  and 

south f l z t t e  rit-ers, northeast t o  t h e  noutn of White Qrth River; on 

the  north by the cii.r;de betxeen t h e  Elkhorn acd. Niokara Rivers; ad. on 

the  e a s t  by the l a d s  of the  h a h a  TriSe' of Icdians." Clainar-6 contends 

Z bhe a x a  x i t h i n  the  &o~e-descraed  bwndzries, excluding t'ns 288,000 

zcres  reserved, cocta*ed. a t  l e a s t  9,577,$00 zcres of l a d  f o r  vhich the  

t r i b e  i s  a e g e c i  t o  have received an uncs~scioca5le conslderatlon. 



ck5xant  has  est&lishe6 i t s  t , i t l e ,  i n t e re s t s  o r  rights i n  c r  t c  any 

03 tke  areas cf land described i n  Cla im1  t o  h ,  i n c h s i v e ,  and i f  so ,  

the e&ent thereof, 

* .. 
$.,, ..-bn 4-* res2ect t o  C l a b  5, -&iich a ~ i s e s  out of an e r r o r  made i n  the 

o~iginzl survey of the  Pat~xee Nebraska r e semzt ion  establ ished by the  

1857 trea*, the  or>^ questions 272 t h e  location. and descr?Lr:tion of 

t'ne land area comprising the L800 acres  edmittedly taken by the  de- 

fendznt, and the date of taking, 

The claimant has t h e  burden oi^  roving exclusive occupancy and use 

of t h e  lznds involved i n  tne  first four c l a i m ,  o r  t h a t  t h e  Govexnen'c 

recogr-ized the t r i b e  a s  t h e  ouner of such l=ds,  Fie held o r ig ina l ly  

tha t  t h e  proof f a i l ed  t o  e s t i a l i s h  e i t h e r  aboriginal o r  recop-ized 

t i t l e  to f , h ~  3 r~rlc; 

On the  qnestion o f  c l a k ~ ~ + , ~ s  or ig ina l  I n d i a  t i t l e  t 3  the  lacds  i n  

issce,  it q p e a r s  frorr! t h e  defendaztl s pro?osed f indings of  f a c t  zcd 

br i e f  t h z t  ccursel fo r  6efendznt i s  wi l l ing  t o  c o ~ c e 6 e  t h e  e v i d e ~ c e  

es tab l i shes  thz t  t he  Pawnees were l f -dng  alorq t h e  P l a t t e  a d  Lou9 

rivers ir, h'e'braska and ths Rqubl icaz  r i ~ e r  i n  southern Kebraska as?a 

southern Kariszs z t  l e a s t  a s  ear ly a s  1700= md m r e  loca ted  i n  sub- 

s t a c t i a l l y  t h e  same a E z s  i n  1803 -&en the  Unite6 S t a t e s  acqciro-=l t'ze 

lands fxn Fracce 5y t h e  L c u i s i ~ n a  Purchase. Counsel c o ~ t e n d s ,  however, 



, - zac zt s m c  tk.3 o r  azotker i n  all o r  ?aj3 

Cla5is 1 and 2 

Th? first tuo claiiis ail1 be cozsidnred +%ogsther as  a s ing le  claim, 

involved i n  Clain 1 uas d id  include the  

stri? of land claimed to  have been taken frm the Pawnees i n  1829 i n  

Clain 1. Couzsel for claimant z lso ncv concede i n  t h e i r  br ief  t h e  1833 t r u a t y  

cessior,T2y:?tve cured the  1829 taking. The l m d  i n  Clain 1 will b e  

referred t o  here in  a s  t h e  Del2:iare uout let , t f  althongh recovery i s  now 

soug3t for only t h a t  portion thereof wkich e x t e ~ d s  west fro= the  Slue 

. . . - 
r i - b r e r  i n  no:cnern nansas. 

The P~rmee Tribe i s   ow coz?osed o f  t he  four  cozfederated bands, 

nanely: Grznd, flepcSliczn, -'rappage a?d Skidi o r  Loup. Accorciir.g t o  

t h e  evidczce, fr33 the  ';he of firs.% afiite c o ~ k a c t  during the  16th 

. century u n t i l  t h e  Lcuisiana Purchase in 1893, the Fzkiness were Osays  

r ive r  t 2 l l e - y ~  i n  x h r t  is now Kebraska ar.d r.oxt5ern Kznsas. FollowFng 

the  Locls iarz  P u r c h s e ,  t he  first o f f i c i a l  Goverment e x p d i t i c n  t o  

regcrtee t k z t  t :?~ Grand. Fzi-iness >;.;ere located on the  P l z t t e  r ive r ,  and 



u p e :  p a r t  o f  t h e  Kansas azd Akcarsas r ivers ,  (~kd5-n .g  No. 5). O t h e r  

Govex.nent offlcizls k-no \<sited the  Pawnees a f t e r  Lexis and Clark, ro- 
. . 

porte2tthe Fak~ees  i n  substazt i f i ly  Yne same areas,  exce?t Major S ib ley  

reported i n  1611 t h a t  two years previously t h e  Pamees on t h e  Republican 

r iver  had moved t h e i r  villages t o  the P l a t t e  r iver ,  bu t  s t z t e d  t h a t  
. . 

"the Pawnees h a t  over a very extensive country." 

Thz Tappags band of Pa~inees was not separately icientified by the  
- .  

C-overment o f f i c i a l s  u n t i l  they xere recognized as a se?zrate  band by 
- ,  . . .  . . 

the f i r s t  t r e a t i e s  of peace and friendsh22 made by defend& v i t h  t h e  

. . . . . . four Pnwre;? h l r d s  52  z\?z~ cf LRL$, z z  ~ q c r + = ~ g  c;: JbL.G=,,LGd3 'lie 

t r e a t y  Cor,r,issior,ers descrijed the  Pz-.nees 2 s  a %zr l ike  'ad p o w e ~ f u l  

t r i b e  inha j i t i zg  the counkr- about the r l v e r  P la t t e ,  s t r e t c 3 i c g  k a e d i -  

a t e l y  between us ( s t .  Louis) and the  Spais ;?  s e t t l e n e n t s O N  C n  Septenber 
. . - 

30, 1825, the United S t a t s s  concluded allother t r e a t y  o f  peace and frienci- 

shi. u i t h  the Pzi j~ee trLbe whe~eby Eye Pawnees agreed t o  &lox a l l  euthor- 
z - - 

izeci persons t o  pass t h r ~ u &  t h e i r  ccnr,tq. I n  r e so r t ing  on tkt t r e a t y ,  



I t a l l  t h e i r  lands lying k-est of Missouri and Arkansas, north and west 

of the  Red River, south of t h e  Kansas r iver  a d  eas t  of a l i n e  drakn 

frcm the  head sources of t h e  Kansas r ive r  soutf i~ardly through the  Rock 

Saline." A t r e a t y  K a s  s l s o  concluded x i t n  the  Kansas Indians on June 3, 

1825, .rilerein they ceded all lands. xhich they then occupied, o r  "to 

wiiich they have t i t l e  o r  c 1 2 i n Y n  l@?g >zest of the  S t a t e  of l!isscurf 

within t h e  boun&ries fixed ir. t he  t reaty,  and a reservation was secured 

t o  t h e  Kansas t r y ~ e  e x t e ~ d i n g  west 30 miles xidth through the  cession, 

A s  t o  t h e  z rea  i n  t h e  Ezmas ressrvation, t l i s  Corxiiissioc kas deteminsd ' 

i n  t h e  consolidated cases of  the Kansas Tribe v. United Sta tes ,  Dockets 

33 through 35, t 'nat t h e  reserved area  %:;.as a t r a c t  of land  t h i r t y  miles 



. .. . . 
unassigned. FXoy  suggested t ke  need f o r  p r c h a s i ~ g  z a c l t i o n ~ l  lznd 

f~orr, t h e  Pamees an6 o t5e r  Fndigo,nous t r i S e s  f o r  use  of t h e  ez ig r az t  

The Delzxare Tr ibe  uas cne of t h e  emigrant t l- ibes s e t t l e d  in 

ezstern  Kansas, and i n  1829, the Govermoni; granted t h a t  t r i j e  as an 

out le t ,  a s t r i p  of l a ~ d - t e n  mi les  h5de h ~ , e d i z t . e l y  nor th  o f  t h e  1525 

Kansas t r e a t y  reservation.  I saac  ):cCoy vho surveyed t h e  o u t l e t  k 1830, 

r a  t;?e l i n e  150 m i l e s  west t e ~ n a t h g  at t h e  Solomon r i v e r  about LO 

miles west of t h e  Repb l i czn  Pawee village on the  north,  EcCoy re-  

ported t o  t h e  Secretary  of Xar t h a t  he considered t h e  western par t  of  

t h e  c u t l e t  w a s  or, Faxcee lands, and i f  any o u t l e t  k;as grantee! nori;;? of  

CL- 7-1 
U~~~ L ~ ~ a . r a r e  o u i i e t  it i-;oald rm st i l l  further on t o  P a y ~ e s  l a r d s ,  an2 

he suggested tbe  pnrchase cf  lads f r o =  t h e  PaGzees xho, ~3 t o  t h S  

t ine ,  had not been requested by t h e  Governen'., t o  cede =y of  t ' n e i r  

t e r r i t o ry .  

m lhe  a s s igmen t  t o  t h e  a e b i i ~ r e s  of lznc! c l z ined  by t h e  f21mees 

resu l ted  i n  ih~e6Late and c o ~ t i m i n g  h o s t i l i t i e s  ts%r;zen t h e  two tr ibas.  

That t he  Gover,mcnt xzs  a>iare of tte Pxrieest c l a i ~  t o  a portior-  of  t 3 e  

o u t l e t  1226 a s  ;:ell 2s o';to,r lands  south c f  the F l a t t e  and. t h e  need f o r  

. . 
t h e  e ~ t i x g ~ i s h e r , t  cr' t k e i r  occuszxy t i t l e  t o  t h e  sane, i s  shoxz by t n e  



the lands souyn of the P lz t t e  river,  a s  it i s  apparent tka t  h i s  findings 

and reccm.enazticns +isre adopted. by the Goverment. Cn the SUD jec t  c r' 

Paw~ee lads, embrace& i n  the t r a c t  zssit;r.ed t o  the  Delaxares, he sai2 

t h a t  t he  Delzt-;are ou t l e t  

Itleads I ~ t o  the  heart  of t i e  country claimed and occugied by 
t h e  Pai,nees a s  t h e i r  hunting grounds, ad. oc+r &ick tkey 
re,cularly pass  whe2 p i n g  south f o r  bu f fdo  2nd other gane. 
%- -%- <-.Those h n t ~ g  g rou~5s  through, a d  t o  i&ick t3a-L sli; 
leads,  are ,  and h a e  been, since Yle country >:as f i r s t  k~',oxu?l 
by t h e  whLtes, clai;%ed. and c:,med by the Pamees. " 

 lethe^ they hold cia-h t o  the lznd b. qzest isn by cmq:;est, 
o r  by ans iec t  possession, I a n  not able t o  2 e t e ~ . ~ e .  Thzt 
they had possession of th2t  region of countv ,  ar?d occu?ied 
It- 2s a huztlhg ground on our f i rs t  ecwainta?ce uit'n the?, 
-is, I think pre t ty  c e r t a i ~ ;  and. t'cep have contimed tkat 
pcssession d9wn t o  tfie presezt moment, i s  also equally cer- 
t z h .  And, furtbezzore, they h z ~ e  e w n  cersidered t h a i r  
huntLfig lanes  iztruaed on kg other  t r y ~ e s ,  i Z  focnd there,  

J5 - 5, I must coczider t h e i r  ckL71 t o  thz t  cou~%r-- zs resting 
p r e t t y  ncck on the sane base a s  t k e  c l a h  of ~ l i  otker Ir.diar;s 
i s  t o  t h e  l=ds on :-kith the nhi tes  f i r s t  f h d  then. ?:- z- -af1 

. . Frcn t h e  rqo rc t  it w i l l  be seen tha t  Dougherty conchded f-rcn h i s  i n v e z ~ i -  

gs t ion  tkt  frcn t'r,e t h e  of white corkact the Pakxees k d  exclusively 

occupied and use< a s  hunting grounds a large area of l a d  scuth of t 5 e  

f l a t t e  r i v e r  f z ~  soutiiern Nebraskz szd c e n t r ~ l ' K a r s 2 s ~  inchdhg a5 l e a s t  

a p c r L i o n  cf t he  B e l ~ - . i ~ r z  oa t l s t ,  an5 t k s t  i2 t k e  I a d  =as t o  be used by 



r i v e r  and t o  negotiate f o r  t h e  adjustxent of bound~rf  d i spu t e s  o r  my 

s ioners  s g o i n t e d  u d e r  t h e  Act were gLver. s p e c i f i c  i r s t n c t i o n s  t o  

inves t iga te  t h e  Paynee c l a b  t o  t h e  Delaxare o u t l e t  and t o  give  g r e a t  

m i g h t  t o  t h e  repofis a d .  recomendai;ions of John Dougherty, Wi l l i zn  

Clark and I saac  McCoy. They were a l s o  authorized t o  make a r r angmen t s  

s a t i s f a c t o r y  t o  t he  Pawnees if it was de temized  t h e i r  c l a b  w a s  cor rec t .  

The record shows t he  Comissi-oners made t h e i r  i nves t i ga t i on  a d  

c o m l ~ d e d  t k a t  t he  Pz-mees 2r.d t h e  Ctoe-Xiss~uria fr-dians held t h e  

which would. have t o  be purchased by t k e  Soverment i n  o rde r  t o  r a o v e  

t h e  carrse of war betwee2 t he  e n i g r a ~ t  and indigenous .tr,L5es i n  t h e  a rez .  

-4s a r e s u l t ,  Gomissioner I-iexry E l l s x o ~ 5 n  concluc%ci a trea%y of cess ion  

with t h e  Otoe and. ~! f ssour ia  Inciiars on Septm-ber 21, 1833, k-hereby t h e y  

ceded 'XJ t he  United S t a t e s  dl t h e i r  r igh t  z r d  t i t l e  t o  t t a t  pork ion  o f  

t h e i r  l a d s  l y i n g  south or" a l i c e  b e g i ~ x i n g  on t h e  I-Iissouri r i v e r  st 

t b e  nouth of t h e  L i t t l e  f !a~h~.n.  r i v e r  'land r ~ m i r . g  ;;ester>/ w i t h  s a i d  

L i t t l e  Kemhav t o  the  hezd b r ~ n c b e s  cf the  same; acd thence m m k ~  i n  

a due west libe as f a r  xes t  s s  sa ld  Gtoes a ~ d  Xisscur ias ,  hayre, . o r  . 

pre t ezd  t o  have any ~12'L.z.~ !-E<, CZ Ccto5er 9, 1633, Csxziissioner 

~llsuol--L;? azd 2o'r.n Dozzheri,:r - no' ir! ccucc i l  x i t h  th four  CoxCsderated 

- . .  'taxes c f ?;::r-ses 2-e ccr,c>islz a t r s ~ % ; r  ;:hereby t>-2 Pzuzees cede5 azd 



Government d id  20% know t h e  Fawnees claimed any part of it, and t o  r o -  

move the d i f f i c u l t y  the  Goverment tiould supply then ~ 5 t h  agriculturZL 

a i d  and goods if they would cede &l t h e i r  lands south of the  Plat te  

r iver ,  si;ating, IYcu have land enough tha t  i s  good without t h i s , "  re- 

f e r ~ i n g  t o  P a a e e  lands north of t'r-e ?1z=te river.  Since one reason f o r  

naking t b e  t r e a t y  wzs to  s e t t l e  th2 Patme5 clakn t o  the  o u t l e t  lar.6, we 

believe t h e  resporsi-re stzkexents ~ a d e  i n  council by t:?e P a n e e  chiefs  

. , 
w - shox t'ney understood and c o ~ s i d e r e d  tha t  by t h e  t r e a t y  the  G o v e r n e ~ t  

k-as acquir2ng not only t h e  o u t l e t  lzn2s 'out a l l  otker lands south of  t h e  

P l a t t e  vhic'n the Pawnee c lahec i  a d  exclus ivdy use6 zs  a h u n t b g  ground, 

The boundaries of such area intend& by the pafiles t o  be include6 i n  

t h e  cession were not described in the  1833 t reaty,  exce$ f o r  the  n o r t h e r n  

boundar-, ar.2 appzrently vere not d i s c ~ s s e d  in the comcfi. K O T G ~ V B F ,  i - h n  

the  ComissFoners made t h e i r  re?or% to t 5 e  Secretar;. of 'riar on F'ebruaQ7 13, 



a rea s  t r a r e r s ed  should be considsyed a s  land t rave led  over a s  d is-  

t inLuished  fr-m lz.r.3 O C ~ C T ) ~ P ~  o r  ~ X C ~ I ~ S ~ V Z ~ Y  cse",nd possesse", and 

contends t n e r ~  i s  k .saff ic ient  e~ridence t o  e s t a j l i s h  d e f i n i t e  boundaries, 

o r  exclusive use 0." the  arezs  ac tua l ly  h.mtcd upon by t h e  Pa-nees, 

It i s  t r u e  t h s t  i n  1629 2r.d 1633) t he  p e n a n e n t  v i l l a g e s  o f  t h e  

Pawcees uere  a l l  l o c a t t d  on t h e  P l a t t e  a d  Lou? r i v e r s  i n  Nebraska, 

bu t  t h e  evidence shows they  obtained t h e i r  s u b s i s t e ~ c e  l a r g e l y  from 

hunting. We think t h a t  such fanes scuth of t he  P l a t t e  r i v e r  a s  trere 

used i n  connection with t h e i r  hunting and con t ro l led  by t h e  Paknees 

- 
should be c o ~ s i d e r e d  a s  being held unCer ln",ian occqancy  and use  t i t l e  

t h e  s a e  as t h e i r  .si_llage areas,  It is m t e d  thzt t h e  Conrnissioners ~ h o  

. . 
d e a l t  with t h e  Pay.-xees i n  lE33, e s t L ~ a t e d  t h e i r  nm'oer a t  12,000, so  2% 

neces s i t y  occmy i n  indian i"ashfon anc cont ro l  a l a r g e  t e r r i t o r y  as ?xct-  

i n &  grounds. That t h e  Pamees had a concept of oxnership of such l ands  

and some idea  a s  t o  t h e  ex ten t  thereof,  is shorn by t h e i r  reacti0r.s  xhen 

t h e  defendant assigned a por t ion thereof t o  t h o  Delaxares. This  a l s o  

f i n d s  su?port i n  t h e  r e ~ o r t s  of John llougherty and t h e  t r e a t 3  Comis-  

s i one r s  prevLoasly re fe r red  t o  i n  t h i s  opinion. 

In de te rz in ing  t h e  a?proxL~atz lki-ls or" t h e  a r ea  of land south of 

t 5 e  P l a k t e  r i v e r  e x c l ~ s i ~ - & y  nced a s  i.xll-Licg grsunds by t k e  Paxnees a t  



or, the south bark of the  Plattie r i v e r  a t  the Range Lixe be%x;een Flzrges 

5 2nd 6 %st of the  Principal  Meridia-? of h'ebraska 2nd extendisg south 

along t h a t  range l i n e  t o  the  Eig Nemaka r iver  i n  Nebraska. Although 

clahant h s i s t s  t he  eastern bounbry of the Pzmee land shocld extend 

on south zlong the  Sig Blce r ive r  t h x u g h  the Delaiare o u t l t t  t o  t h e  

Kazsas r i v e r  and southwest alor-g tke  Smoky 3-LIl r iver ,  ve t h b i  t h e  

ev5dence justLfies  f k i c g  the eastern boundary a s  t h e  x e s t e m  l i n e  of 

@toe lazds,  and exLending south t o  the  Big Slue r iver ,  thence s o u t k ~ e s t  

t o  tho po im k-;?ere the  Re~uB1ica.11 r i v e r  i ~ t e r s e c t s  the  nofiberr! Scurdary 

of the Karsas 1823 t r e a t y  reservztion. T t i s  would ir-clude t t z t  pcr t fon  

of tbe Delaxare out le t  which extends %isst f r o a  the  Ze:ubliczn r iver .  

The claimant rcvi concedes t h a t  the  l i n e  established by t h e  Fort 

L s r z ~ i e  t r e a t y  of Septezber 17, 1851, a s  t5e eastern bor;~Car;~ o f  the 

of the  1633 Paimee cession, T 3 l s  l~ .e 'cemer ,ces  a t  t h e  junc-lioz cf the 

nodh and scuth forks of the  B la t t e  r ive r  and extezes scnthezs tzr iy  throag3 

n- the Kansas 1625 resarvatloa t o  Codgl City, Kansas. snere i s  c a z s i c s r ~ b l e  



It is therefore t h e  c ~ n c l u s i o n  of t h i s  Ccriission, based on a l l  

A. bne evldence now i n  the record, and giving due consideration t o  the 

k c ~ n d a ~ ~  concessions xade by claimat, t h a t  in 1829 acd 1833, z ~ d  long 

p r i o r  thereto, the Pa-mee Tribe held or ig ina l  Indian t i t l e  through 

exclusive occupancy and use i n  the  usual Indian fashion t o  the lands 

=out5 of t h e  P la t t e  r ive r  ly ing  within t h e  boundaries 

descr-bed i n  Finding KO. 30, 2nd which were t h e  k n d s  

as s e t  f o r t h  and 

ceded under t h e  

t r e a t y  o f  October 9 ,  1833. 

9h9).  By Xlat t r e a t y  the Paxnees ceded and relinquished t o  the  UnLteci 

S t a t e s  dl t h e i r  r ight ,  t i t l e ,  and in t e res t  izz and t o  a t r a c 3  of land 

loca ted  in central  Nebraska described a s  ~OUOKS: 

Cornine~c~ing on t h e  south side of t he  P l a t t e  r ive r ,  fLve 
ruses  uest o f  t h i s  post "Fort Childst'; thence ciue north 
t o ' t h e  c r e s t  of the b luf fs  north of sa id  P l a t t e  r iver ,  
thence east  along the c r e s t  of said b lu f f s  t o  t h e  tsmi- 
na t ion  o f  Grand Island, szppcsed t o  be about sixLy miles 
d i s t a ~ t ;  thence scnth t o  t ke  southern shore of s a i d  P l a t t e  
r i v e r ;  ar.d %hence west =d along the  southern shore of  t h e  
s a i d  P la t te  r ive r  t o  t he  place of  b e g i m b g .  

Tka t r e z t y  contained a sketch nap sholciing the area ceded. On t h i s  nq, 

the l a t i t u d e  and longikde  of a point h q e d i a t e l y  south and a little 

eas t  cf the soul'ni1:est cgrzer cf t h s  ceded 1 s - d  ( q p a r e ~ Q -  Tort Chilas) . 



The clainant contends tha t  t h e  ceded area exbrziced apprcx-hately 

110&8 a c e s  of land, and caanse' f o r  defendant docs not appea? t o  

question the  car-ectness cf t h i s  acreage. Counsel f o r  defend& urges, 

heweve?, is  they did in Ciain 2, t h a t  whSe  t h e  ceded area %8s a 

o f  t h e  iands Used b.+ t he  Pawnees as a mac%ay t o  t h e i r  h u n t k g  g%unds 

there i s  no prodf of i t s  use f o r  hunting puqoses  o r  a h g e  I o c a t i ~ n s .  

We have h n d  i n  C I & n  2 that  t he  Paiinees held d r i g i n a i  Xndian 

t i t l e ,  L1 1833 Lo the fands south of the P i a t t e  rive2 eit tengng both 

eas t  and. west of t h e  area deded fn 18L8. The eP'idence also shovs t h a t  

f ~ o m  at l e a s t  a$ early as Z'jOi) and u n t i l  1848, the Pawnee had t h e i ~  

d l a g e s  in central Nebraska along the  P l a t t e  a d  Loup r ivers .  During 

all these years the area deded i n  1848 %as an in t eg ra l  part 6f  t h e  lands 

which were claimed, possessed m d  exclusively used in hdi& hshion  by 

t h e  Pa-imees. Moreover, we found no s u b s t a n t i d  evidence i n  t h e  record 

indicat ing t h a t  any Indian t r i b e  other thar! the  Pawnee tribe ever 

occupied, used or claimed t h e  ceded area a t  any time p r i o r  t o  1848. 

That the Government considered the exclusive Indian possessorp 

rights in t h e  larick ceded in 18L8 were held by t h e  Pawnees, is b d i c s t e d  

we think by the report8 o f  Govement o f f i c i a l s  i n  the a=a and t h e  

ac t ion  taken by the Goverment t o  e ~ t ~ g i i s h  such r igh ts .  

It a E e a r s  tha t  the e s t ab l i shen t  o f  a mili t iry pos t  L*I t he  irfcinity 

o f  t h e  ceded area was f i r s t  recamended by G3vemenLu o f f i c i a l s  i n  183L, 

fo? the protect ion of the migrant mute  west t o  t h e  Rocky ~ o u c t a i z s  a s  

wel l  as the  Parnee3 m d  cther  Indian tri 'ses ezstern Nebrzska'who had 

ixdicated a desire  t o  s e t t l e  down pemanently and f o l l o x  a g r i c x l t u m l  



Although a =-her of P ~ - m ~ e ~ , s  had c o n t i m d  t o  res ide  on the  l a d  

south of t h e  Flat-Le ' r iver  ceded t o  t h e  United S t a t e s  ir 1833, most of 

then had moved t o  villagt?s loczted north of the P l a t t e  by 18k3, where 

they w e r P  subjec t  t o  at tzcks by Sioux war parties. A s  a r e su l t ,  those 

Pa-mees who had renzined south of t h e  P l a t t e  refused t o  move north and 

many xho had moved returned. This s i tua t ion  k-as reported by Govemez t  

o f f i c i a l s  In t he  a rea  with recommendations t h a t  the  Government provide 

protect ion f o r  the' Pawnees from t h e  Sioux war par t ies .  .In h i s  a n n u d  

re9ox-t of  Septenber 10, 1845, t he  Superintendent of Indian Af fa i r s  h . 

St.  Louis reported on the  frequent di*fLc3lties occurring from t h e  

passage of enigrant t r a i n s  f o r  Oregon through Indian corntry k . thout  

permission from t he  Indisns, and suggested t h a t  "for t h e  safe ty  o f  t h e  

. . 
He reco~aended one such mute  cross t h e  Hissouri  r i v e r  zt Couccil Bluffs 

and pass  through the Pottauatomie, Otoe, and Parnee lands, 

O n  Mzy 19, 1846, Congress passed an  Act (9  S t a t ,  13) providing f o r  

Itraising a Regiment of Mounted Riflmen, and f o r  establ ishing Military 

S ta t ions  on t h e  Route t o  Oregon," and authorized t h e  e q e n d i t u r e  of 

"a sun not exceeding two thousand dol la rs  for  makkg conpezl- 
s a t i o n  t o  Indian t r i b e s  which may own or  possess t h e  grcund 
on which t h e  said s t a t ion  may be e ~ e c t e d ,  and f o r  each s tat ion,11 

Under t h e  authority of the 18L6 Act, t h e  Secretary of  Vzr i ssued  ul 

order  on June 1, 1897, directing the  establislment or" a m i l i t a r j  i t a t i o n  . 

"near Grznd Is land >;here the rozd t o  Oregon encounters t h e  P l a t t e  r iver , l r  

a id  2 second s t a t ion  a t  o r  nesr Fort Larzxie, and a u t h o ~ i z e d  the  Comsnd- 

i ~ g  Off icer  cf t h e  Xisso~=< Homted Ezt+%lion -- 



"to en ter  ir.to a t=.eaty with the  Indians ,'or t h e  purchase 
of tke  gr311ndS fo r  these sites, r;hich ciill be 2s estensive 
2s  the  appropriz-tion x i 3  p x m r e .  I' 

.k,",er receivizg the  order, L t ,  Col. Poxell, Commanding Officer, wrote 

to  the Secretzry of '2ar o n  Jamery 2b, 18h8, suggesting t h e  purchase 02 

the land from the  Pamees be made with goods rather  than money because 

of the Indians' ignorance of the v d u e  of money and t h a t  in any event 

more land could be procured with goods. Thereafter, on May 29, 18L8, 

Col. Powell and the  Indian Agent fo r  tine Pawnees, John Miller, met i n  

council with the  four baacis of Pmnees an62 greed upon t h e  t r e z t y  p m -  

viding f o r  the  purchase of the Lmds ix issue. However, the  treabf 

was not signed by t h e  p a r t i e s  untZL August 8, 1848, xhen t'ne purchase 

goods were delivered t o  t h e  Pawnees, The t r ea ty  %as r a t i f i e d  on 

Jamary 8, 1849, 

A s  t he  language of the 1848 ac t  and of the order i ssued  pursuar;-l 

t o  t h a t  A c t  show, the  Governme~t intended that  the t r e a t i e s  were t o  be 

negotiated with those I n c a n  tr5bes found holding the  Inciim possessory . 

r i g h t s  in  the. l a d s  acquired for  the  mil i tary s i tes .  The negot iat ions 

and execution of the  1848 t r e a t y  vould seen to  ju s t i fy  t h e  conclusior, 

that the  Government considered the Paxnees to  be t'ne o m e r s  of t 5 e  Icdian 

t i t 1 2  t o  Yne lands ceded un2er tha t  t rezty.  Eoreover, t h e  Covermer;i; 

dea l t  u i t h  t h e  Parnees on t h e  basis  t h a t  they ownec! such t i t l e .  

It i s  therefore the  conclusion of this Commission t h e  cla3nan% has 

establ ished by a pre2on6erance of the  ev5dP,r,ce tha t  t h e  fafnee t rLbe 

held origLnal Indian t i t l e ,  through exclasi-$3 use and occwancy, a t  t he  

t i y e  of t h e  A u ~ s t  8, 16L6 t reaty,  azd f o r  many years p r i o r  t i e r e t o ,  t o  

t h e  lands ceded under tka t  t r e a t y  and whic:? l m d s  a r e  q e c r f i c a y  

described Finding 3L. 



The four th  claim hvo lves  t k e  lands north o f  t h e  P l a t t e  rive: i n  

Nebraska ceded by t h e  Pawnee T r i k  t o  t h e  United S t a t e s  by t h e  t r e a t y  of  

S e ~ t e x b e r  2h, 1857. The t reaqr  d e s c ~ l p t i o n  of tkz  a r e a  ceded zppears i n  

Finding &, and i s . a l s o  shown a s  t r z c t  Lo8 on Royce's ma? o f  Nebraska, 

The boundaries of t h e  &inishe2 a rea  k-ithin t h e  cess ion  which t h e  

Pawnees now claim was held under o r i g i n a l  Ind ian  t i t l e  u n t i l  ceded i n  

1857, a r e  s e t  f o r t h  i n  F i n d h g  46, 

Counsel f o r  t h e  defendvlt  concede in t h e i r  b r i e f  t h a t  t h e  Pawnee 
- 

t r i b e  occxpied a n  undefined a r s a  along t h e  Lour, r i v e r  w i th in  t h e  1857 

t r e a t y  cession "from verjr e a r l y  t ines, l l  but  contends t h a t  c l a k a n t  has 

f a i l e d  t o  prove it had Indian t i t l e  t o  uly part o f  t h e  ceded a r ea  on t h e  

date of t h e  1857 trc?2ty, e i t h e r  L-- -, ------ , rGaVII ~lr i r rc ius ive  o c c u ~ a q c y  ar?d use,  

o r  by recogni t ion of  such t i t l e  by defendant, e x c q t ' a s  t o  ttre a r e a  re-  

served by t h e  t r ea ty .  

P-s has  been noted in t he  ciiscussion of t h e  first t h r e e  claims, t h e  

record shows t k a t  f o r  a period of two hundred yea r s  o r  more p r i o r  t o  1857, 

t h e  Pawnees occupied a luge are2 of l a d  north of t h e  P l a t t e  r i ve r ,  wi th  

t k e i r  main villages being l ocz t e s  a t  various p o i n t s  alol?g t h e  Loup and 

P l a t t e  r ive rs .  The Comiss ioners  appoinkec! under t h e  .Act o f  J u l y  I&, 

1832, suFra, and who were i r - s t ~ ~ c t e d  t o  examine t h e  Indian country v e s t  

of t h e  H i s s i s s i p p i  r i v e r  and re?or t  on tke  Indians  r e s i e n g  there ,  r q o r t e d  i 
i n  183L t k a t  t h r e s  t r i b e s ,  the  ?amees  nur;,bering.12,003, t h e  h&as ~u7;~zer-  .! . . 

ing 1h00, and. t h e  Pocces iz7:5erizg 8 ~ 0 ,  o c c u ~ i t d  apprcxL~ate l j r  ~ ~ , C O C I , ~ C C I  i 

a c res  of  l and  r . 0 ~ 5  of tke PltCte  r i v e r  ir, Nebreska, The b o u ~ d a r i e s  bekween ] 



l t s i tuac~d !+st of the  C;nahas 2nd For.c.zs on t;?e Pla t% and 5k- ' r .on t '  

. .  . . r ivers ,  w c x c  15 witb.53 the 2 ~ 2 2  no?; clzized. 

After l83L, when the Falqnee tr;_be was na tef ia l ly  re&ced i? nuxbers 

bj diserse,  there  xere nmerous ra i& i n  the P a n e e  t e r r i t o r ~  by S ~ O U  

IncEan Far p a ~ t i e s ,  but there i s  no record t h a t  t he  Sioux ever attem?ted 

t o  establ ish v i l l ages  i n  the area now claimed o r  made use of it a s  a 

hunting ground,. I n  fac t ,  there  i s  no record of any fnaian t r i b e  o the r  

than the Pzmxe t r i b e  ever having vi l lages in  the claimed area a t  any 

t i n e  p r i o r  t o  the  1857 t r e a t y  cession. T h i s  i s  confimed by the  t e s t i -  

mony of defendant's witness, D r .  John L, Champe, an anthropologist  who 

is chairman of the Department of Anthmpolow a t  t h e  Universtty of 

Nebraskz. and has cond~cted  extensive research s tudies  02  t h e  h i s to ry  of 

t'ne Pamees and other  Indian t r i5es  i n  Nebraska. According t o  D r .  Champe, 

the  Fawnees migrated. into cent ra l  Xebraska during the 17th century and 

s e t t l e d  i n  the  Loup-?latte r i v e r  area, and. wkile t h e i r  v i l l age  loca t ions  

changed. from t h e  t o  time, exce?t f o r  t h e  two villages on t h e  Re9ubliczn 

r iver ,  these v S a g ~ , s  were always loczted in the  t r a d i t i o n a l  homeland 

d o n g  the  lower course of the  Loup r ive r  and the  adjacent P l a t t e  r i v e r  

u n t i l  t h e  Paxxes  rezoved t o  Oklaho~a in 1873. 

The increasing t i d e  of white migra t ion  t o  the Vest Coast passing 

throngh the  Indian countr j  west of I o n  and Missouri, c o u ~ l e d  with t h e  

dexand f o r  czking a l l  o r  p a r t  of these In6ian l a ~ d s  avai lzble  f o r  white 

settlement, resulted i n  Cocgz-ess passicg the Act of March 3 ,  1853 (10 S t z t .  

225, 23&), authcrizizs  tke Presicient t o  er;-ler i ~ t o  negot iat ions with 

Inciizns ves t  of Iowa and Nissouri t o  obtain t h e i r  c o n s e ~ t  t o  settlernenk 



of -,qhites upon lands  he ld  by the  t r i b e s  the re  2nd. t c  o j t z i n  re l inquish-  

ment of Indian t i t l e  t o  22.1 o r  part of such land,  T h i s  Act a ~ ? l i e d  t o  

t h e  Fawnees, 

The C o m i s s i o ~  r of Incian Affai rs ,  Er. Mans~pemy, was appointed 

t o  conduct t h e  necessary negot ia t iocs  and h i s  i n s t r u c t i o n s  were t o  make 

t r i p  t o  t h e  Indian country explore it, and t o  

such >h*ornation a s  would be u s e f u l  and necessary i n  prepar ing fill a d  

d e t a i l e d  i n s t ruc t i ons  a s  t o  t h e  t e r n s  and condi t ions  o f  t h e  t r e a t i e s  t o  

be negotiated, fl which he ' d id  in t h e  l a t e  summer of 1853, He regor ted  

t h a t  he hzd v i s i t e d  a l l  bu t  t h r e e  of tine t r i b e s  l oca t ed  b u n e d i a t e l y v e s t  

of Iowa and Hissour i ,  h t  due t o  l ack  of time had no t  -&sited Yne Pawnees, 

Kansas o r  Osage Indians "with xhon, zlthough t h e i r  l ands  a r e  not  con- 

J. ~ i g ~ o u s  t o  t h e  boundzries o f  elf-hor cf Ch--- I,,w,, ,,Luca, P L - L - -  iL i s  cieslraole thrt 

t r e a t i e s  a l so  be madeg" Since ail Pairnee l azds  south  of t h e  P l a t t e  r i v e r  

had &en ceded in 1633, it i s  q p a r e n t  t h a t  t h e  Commissioner considerod 

t h e  Famees  had Indian possessory r i g h t s  t o  l m d s  nor th  of  t h a t  r i v e r  

which should be extinguished by t r e a t y ,  

I n  t h i s  connection, r e  be l ieve  t h e  k b l e  spearing Ln t h e  r e p o r t  

s u ' a i t t e d  bj t h e  Xndian Off ice  t o  Congress i n  185L h a s  a s i g n i f i c a n t  

b e s i n g  on t he  mount  of l and  nor th  of  t h e  F l a t t e  rLver t h e  Government 

belieyree t h e  Pzxnee t r i b e  held  by In6ian t i t l e  1854, A t  t h a t  t ime 

Congress had under consideratior, t h e  t e r n s  on which t h e  t r e a t i e s  s h o d d  

be made ~ 5 t h  t he  t r i b e s  then  l oca t ed  ?:?st o f  1ox.z zr,d F!issouri ane un- 

c i o u b t e m  requested. t he  I n d i a  c f f i c o  t o  ~ i l ~ p l ~  t he  necessary i n fo rna t i on  

r e g a r s n g  t h e  Indiazs,  The tzk le  shxs t h e  rimes of  t h e  di f feren* t r i b e s  

Fnvolt-e5, the  c o . n t r " ~  f rcn -&Mi they  cane i f  exigrazts ,  t h e i r  popcia t icn,  



The Pamees a r e  shorn as 2n "idigenous" t r i b e  with a population of LSOO 

Indians resi&cg on 12 ,  EC0,000 acres of land held by %xiian t i t l e . "  The 

bouxdaries of t h e  lands held. by the Pa-aees i n  185L k-ere g t ~ e n  as "north 

by F la t t e ,  East Sy Omahas. " !;'e a re  i n  zgrement with the  suggestion 

made by t he  Court of Claims i n  i t s  opihion i n  this case, : t h a t  tbe'tNorth 

by P l a t t e "  w a s  obviously a misprint and should have been "South by 

Pla t te , l r  because a f t e r  t h e  1833 t r ea ty  cession t h e  fa rnee  lands rm.aining 

were bouzaed on the  south by the  P l a t t e  r ive r  and the  b&.a lands h-ere 

a l l  north cf -Lfie P la t te .  The W l a  Tribe i s  sh01.x as having a population 

of 1300 IndFms, owning t,480,000 acres  of l m d  which xas bourLded on t h e  

south by t h e  P l a t t e  r iver ,  on t'ne east  by the Missouri. r iver ,  and on the  

west by 1cq i+ i&e  9e0 ----' W G ~ C I ,  

The United S ta t e s  concluded a t r e a t y  (10 S ta t ,  10L3) on Earch 16, 

l 6 b . w i t h  t h e  haha Indians and obtained a cession o f  a l l  t h e i r  lands 

ves t  o f  t h e  Nissouri  r iver ,  except a reserved area. Thereafter t rouble 

developed ktween the  Pamees and t h e  white s e t t l e r s  on the  lands i n  

the  western p a r t  o f  the  h a h a  cession, which land t h e  Pawnees ins i&ed 

belonged t o  them, On April  21, 1857, t h e  Pawnee Indian Agent, Willian 

Demiscn, h ~ l d  a council with the Pawnees to  inves t iga te  the  coq1aint-s 

made by k"r:ite s e t t l e r s  against  trim a d  the Pawnee claim t o  t h e  disputed 

Omaha cession lands. I n  the  council t he  Pawnee ch ie f s  insisted. t h e i r  

a c t i o z s  were just i f ied,  since tke land belo~ged t o  them z ~ d  they bad. a 

r igh t  t o  do a s  they  pleased with t h e i r  o m  l ~ c d . ~ ~  They e q r e s s e d  a 



A s  one c h i e l  s t a ted ,  'Eie have a  g r e a t  d e d  of land, hope t k a L  i f  we 

succeed Ly making a  t r e a t y  with o u r  Gznd  Father,  t h z t  it w i l l  be sic:? 

z one a s  w;?? afford us  a  l i v i n g  f o r  mmy years  t o  ccme; u= received b u t  

creased i n  value, expect t o  receive a  much l a r g e r  a n o u n t . ~  
. . 

  he ~omniss ioner  02 ~ n d i a n ' ~ f f z i r s ,  M r .  Denver, wrote t o  t h e  Secre- 
. . . . . - 

t a r y ' o f  ' t h e - ~ n t e r i o r  on M& 23, 1857, d i r e c t i n g  h i s  a t t . m t i o n  t o  t h e .  r e p o d  
, . . . . . . . . . 

of Agent Dennisdn. & the  c m n c i l  with t h e  Pawnees and. a l s o  t o  p r i o r  re-  
. .. . L  . . 

porSs of  the.~&&ssioner of Indian A f f a i r s  in 185L, 1855 and 1856, a l l  
.. . - . . . . , .  

recomendillg t h a t  'a t r ea ty  be made x f t h  t h e  Pzxnees, ar,d suggested t h a t  a 

delegat ion of Pawnees be, broug5t t o  I*iashington f o r  t h e  p u z o s e  o f  en te r ing  
. . . .  

i n to  a  t r e a t y  whereby t h e  Pawnees would cede %he i r  l m d s  no5A of  t h e  

P l a t t e  r i v e r n  'and accept a s m d l  a rea  f o r  a y n a ' n ~ t n t .  hnmoy T 2 3  :;;;is iict 

cione , Instead, Com, i ss i~ner  of Indian Af Zeirs Denver w a s  au tkor ized  by 

t h e  Secretsry  of ~ n t e r i o r  &I a l e t t e r  dzted August 15, 1857, t o  e n t e r  i a t o  
. . 

negot ia t ions  &$h t h e  1ndian t f i b e s  west of Iowa and Missour i  pnrsuant  t o  
. . 

t h e  provisions o f - t h e . ~ c i  0-f 1brch 3 ,  1853, supr& His i n s t r u c t i o n s  were t o  
. . .  . . 

v i s i t  t h e  'Sioux, Ponca zini ~ a x n e e  Indizns, mong others ,  and t o  exanins t h e i r  
. . . . . . . .  ._. . . . . 

country znd obta in  211 in fo&t ion  necessary t o  t h e  p r epa ra t i on  o f  i n s t m c t i c n s  
. .  

as t o  t h e  t e n s  and conditions of t r e & l e s  t o  be  made h5 th  then, -o r  any  o t k e r  
. . .. . . 

t r i b e s ,  Ee wzs &,horized, ho~iever, t o  e n t e p  *.to a t r e a t y  wi th  any o f  the 
. . .. . . . . 

t r i b e ,  i f ,  .'on h i s  tri? of inspec$icn acd inves t iga t ion ,  he  d e m e d  it ex- 
- . .  . . . ., . 

. - . .  . 
pedient  aid proper t o  do, 

Demer n e t  i n  counc i l  x i t h  t h e  

Pamee t r i b e  and concluded a. t r e r t y  whereby t 3 e  Pamees ceded ar,d r e l i nqu i ske& 



. * r iver .  7;i3ile cne concc-2 ? r o c e e ~ n g s  zre not, a \ai lable ,  t h e  evidence 

. . 
inciicates t h a t  C o ~ . i s s i o n e r  Denver had de ten ined  f rom h i s  b - ? e s t i g a t ~ o n  

and p*cr repor ts  the  extent of the  Pawnee tr;-be1 s occupncy of t'ne land  

no-FLh o f  t he  P l a t t e  r i v e r  and inckded  i n  the cession the  lands which 

he was s a t i s f i e d  belonged t o  the Pawnees. I n  t h i s  connection h i s  re?or% . . 

of Novenber 9, 1857, t o  the S e c r e t v y  of tke  I z t e r i o r  when he fo-rded - - -  

t he  Pawnee. t r e a t y  contains ce r t a in  s i g n i f i c a t  statements which a r s ,  i n  

par t ,  a s  follows: 

There have been acquired hereby a l l  the  lands which these  
Indians own o r  c l a h ,  except a reservation of 288,000 acres; 
t he  number of acres acquired h i  reach, by a?proxbation, 
the  mount  of 11~8~2,980 

After  g i x 5 n ~  z description of 

he says: 

I could here rmzrk  t h a t  

the boundar5es f ixed of t h e  ceded area, 

& - bne Pawnees cla-hed much  further 
e a s t  t han  vas allowed by me, but I xas sstisl ' ied t h a t  they 
j u s t l y  owned up t o  Shel l  Greek,. which hcludes a space of 
abou* t h i r t y  miies i n  breaath, enbraced in the purchase made . 

of the &.&as in 1854. (underscoring smAied.)  

It is obvious from the record that  t h i s  report  of Commissioner Denver 

uas before t h e  United States  Senate when-it  had the r a t i f i c a t i o n  of the 

1857:?a~.rzee t r e a t y  of cession under consideration. The Senate r a t i f i e d  

t'ne t r e a t y  on Ihrch  31, 1858 ki;,th o d y  an m e n h e n t  r e q e c t i n g  the  annui t7  

payaents, ~ i i i ich  uas a c c q t e d  by the Pamee t r i b e  on April  3, 1858, and t h e  

L c e a t y  uzs proclaiiied. on xay 26, 1858. 

Fro3  hat i s  recited above, L t  ui-ll be seen tha t  during t h e  t r e&y  

per icd  from 1833 t o  1857, uld p r i o r  thereto, t he  Goverm-ent an4 i t s  



held by t h e  Pa;icees under o r i g i n a l  I n d i m  t i t l e ,  hil;ile it i s  t r ue ,  t h e  

t r e a t y  .. . contzined no exzress recogni t ion o r  acknowledgne~t o f  such t i t l e  

in . . t h e  Pamees  t o  any p a r t  of the  cessioc,  except t h e  rese rved  area,  it 

seem unlikely t h a t  t h e  Goverment would have agreed, a s  it did, t o  pay  

such a l a r g e  sum t o  the  Pawnees i n  the m y  of pe rpe tua l  a n n u i t i e s  and 

other  bene f i t s  f o r  the  fznds being ce&ed ( t c t s l i n g  over  $k,003,0~0 as 

of 19k7) i f  it had not . . considered the  lands, o r  the major por5ion t h e r e -  
. . 

It is  contended by counsel f o r  ciefe2dant t5at tEe  F a m e e s  had 

abandoned and ceased ' to  use o r  exclusive7,y occu?y any of  t h e  l ads  norkh 

of t k e  P l a t t e  r i v e r  by 1851, thereby te;minat-hg t h e i r  I n d i z z  t i t l e  t o  

such lands.  I n  su?port of t h e i r  contention counsel  c i t e s  t h e  c2se  o f  

n  he Qu+m Tribe  of 1ndiar.s &. The Unite:! S t a t e s ,  128 C. C l s .  45, ~ h e r e -  

i n  t h e  C o c r t  of Ciains af;'iy,eB t h i s   mission's f ind ings  of f a c t  2116 

decisior .  denj'ing t he  Q ~ t p w f  s c l a i h  of o r i g i r G  Ind ian  t i t l e .  Hcuever, 

ve tfii~k t ha t  t h e  siOclztion i n  t ke  i n s t an t  case Is c l e a r l y  d i s t i n & s h a b l s  

. . .  
on i t s  f a c t s ,  Ic the  f-4.qe.x case the  t r i b e  c l a h e d  o r i g i n a l  I nd i an  t i t l e  



fo r  s e v s r d  centuries p r i o r  t o  t h  t k e  ol the 1857 t r e z t y  cession. The 

sites on t he  sicie the  

Pla-Lte river around 1851, ciue e-&dently to C3e defendant' s f a i l u r e  t o  

protect  thsir penzner?t villages north c f  t h e  r i v e r  f r m  t h e  rz ids  of 

Sioux >iZr p a r t i e s  as t he  Paxmees hae un&rs5ood vould bz dore i f  they 

.- 
rmained a t  peace, sowever, we t h i r k  the eyidence i r d i c a t e s  t h a t  t b e  

the  t h e  of first ; < ~ i t e  ccn';act. It i s  zlso qui te  p la in  t h a t  W ~ P Z  t k e  

1857 t r e a t y  c-ssion of t h e  la?& ;;es cb take3  the  Cevemzerit i t s e l f  ed i iot  

boll~vt l ~ - d ~  had. a'zar?Cc~eC 3y -Lh Faxees  a z d ,  as s t a t ed  zbcve, 

& -- . . . . .  . "&.ere is r.oth-',r,z iz t;e recorz ur.lcn coc~i~ces US t h a t  t h e y  6 i C .  



. . 
the Pmcz T i b e  03 the r.3r-l:". of the Pawnee 1857 cession, tne  clz-k,az% 

t r i b e  hzs filed heroin s t l ~ u l a t i o n s  xade with those t ~ i j e s  wherein 

claimant has agree9 x i t h  the Sioux Tribe t h e 5  t h e  eastern boc~ndarj of 

Siollx lands as  established by ?Ale 1851 Fort L a r a ~ i e  t r e a t y  s h z l l  forn  

the western bouxda~-j of the 1857 Fawnee cession; and with t h e  Ponca 

Trtbe on t h e  ~ o r t h e r n  boundary of the  Pavnee cession a s  a meanderizg 

l i n e  begiJL?ng z t  the Fort Larmie t r e z t y  l i n e  and runnkg general ly  

eas t  and southeast t o  the h a h a  18SL t r e a t y  cession. This l i n e  i s  

s'no-tm on a ma3 of Nebraska carked Claimant's ESciibit a h  a s  t h e  northern 

boundary of the lands i d e ~ t ~ i s d .  thereon a s  Wlain  bett C l a b a ~ L  a l so  

accepts a s  the  ezstern b o u ~ c a r -  02 the 1657 cessioc tbe  l i n e  f i xed  by 

of t h 2  Cnzha lzrds. And. r<hile claimant i n s l s t s  the  Pamees he ld  h d i a n  

t i t l e  to  t h e  e,?';Lre 1857 cession, i t  i s  here asseTcting 6 c l a i x  or>y t o  

t h e  l m 2 s  north of the Plzkte r i ~ e = .  x i t h i n  t h e  above described boundaries 

and d i s c l a k s  =y i n t e re s t  i n  the rexaLnder of the cession. 

From our consideration of a l l  t he  e v i e e x e  not: i n  the  r e c ~ r d ,  znd 

applyiiz t h e  requi r~xents  heretofcre nzde by thFs Coiinlssion 2nd t h e  

- Court of  C l ~ i r i s  f o r  establiskir,g or i@zl  ~ n d i z n  t i t l e ,  it i s  O U ~  con- 

i n  the  clainzt t r i b e  a t  t5e t -he  oZ the  1857 t rea ty ,  an2 long p r i o r  there-  

to ,  t o  the lznds mrth of tho, Plz'te r i v e r  i n  Nebrazkz a s  s?eziflca??y. 



land was 

Congress a?prop~iated the  sum of $6,000 o r  $1~25 pe r  zcre, t o  pay the 

claLxz?t f o r  t 2 i s  &a00 acre  shortage. C l z k r n t  contends the  l a d  was 

m r t h  a t  l e a s t  $j,00 per acro i n  1675, 2nd seeks t o  recover the dif- 

contends t h a t  cla5;ant has beer, fully cmpensated Zor Its v a ~ e .  

d isc lose  t k  ~ r e c i s e  loczt ion of the lami o r  tu'hen it ~ 2 s  takeri. The 

issues now bezore the Conmission are ccnflned t o  a detem*ation o f  these 

h'ebraskz 1ar.d ceded by the  faz-ees  they rese3ec! "a t r a c t  or" country 



reported t o  tke Cormissioner of Indian Affa i rs  cn June 11, 1873 by t h e  

Superintendent of Indim Affai-s a t  Cmahz v i t h  a s ta tenent  t h a t  he had 

been i n f o n e d  the exclrrced s t r i .~  of l a d  "is a l l  s e t t l e d  by whites, " 

and recom~ended tha t  the United S ta t e s  psy  the  Pawnees f o r  the  land 

since he considered "the Indians Cready have an excess of land, and 

there z?pears t o  be no occasion f o r  in te r fer ing  with t h e  s e t t l a i e z t s  or, 

sa id  s t r i p  of land,1t This -repork i-ias sahni t ted t o  t h e  Secre tary  of the 

I n t e r i o r  on Gecexlber 20, 1573, and cn Jantrary.S, 187h, he r e c ~ ~ e n d s d  

lad. By the  Act of I4arch 3, 1875 (3-5 Stat .   SO, L&8), Ccngress appro- 

pr ia ted  the  sum 01 $6,000 f o r  t h a t  purpose xhich tzzs pzi& to c l a h a n t ,  

Xith r e q e c t  t o  t'ne locat ion of t h i s  land erroneocsl:, excluded 

from the Faxnee r e s e m t i o ~ ,  it k s  been established by the  evidence 

and counsel f o r  defendant no:< conc$des, t ha t  it uas a s t r i p  of  l ecd  

one-hdf xil; wide an5 fi,=een miles l o ~ g  frsm nor th  t o  south located 



C o n z e s s  ;L;h ?dl kr,owle?ge of t he  f a c t s  pzssed t he  Ac: c f  3krc.h 3, 1E7' 1 J 

a~)?m?r lz t ing  t h e  nor.ey t o  pay f o r  t k  Ian&, Fie t h i ~ k  t h i s  a c t i on  con- 

s t i t u t e d  z ",.ir.g of t h e  land,  and tk2.t t 5 e  ?awnessT t i t l e  t he r e to  ms  

i n  efZect  e-xivingxished 2s ol the d a t e  of  

conclcde that t h e  L800 acres  quest icn 

1875. 

Xe concur: 

t he  1875 Act. ?+e accordingkr 

should be v a l ~ e d  a s  of k r c h  3, 




