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CPINION OF THE COMMISSICN

Holt, Commissioner, delivered the opinion of the Commission.

This case is now before us 2 second time. As shown by the explane-

tory statement preceding the findings of fact, the Court of Claims in an

o

opinion filed February 3, 1953, set aside this Commission's original
determinations, adverse to claiment, of the first five clzims presante
in the petition filed herein. These five claims were remanded to the
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Commission for furiher ccnsiderziion and the making of new
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fact thereon. (12i C. Cls. 32i)., 1Imn its opinion, the Court o
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discussed the evidence pressnied to itne Commissiocon by the parties, and
2lso certain additional evidentiary material not before the Commission

which that Ccurt deemed relevanti to the issues in the first five claims,
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and which it says should be taken into consideratica by th
reconsidering these claims. The additiornal evidence referred tc has now
been submitted as exhibits by the parties.
The first four claims presented in the petition are based on the
a2lleged original Indian title of the Pawnee Tribe of Indians to the

lands described therein and also on their recognized or acknowledged

1

title fo said lands. These claims as now asserted by claimant are as

follows:

The first claim is for JLSt compensation for 668,000 acres in a strip

nd ten miles wide and extending 10Lg miles west from the Blue Hiver

~

located in north-centrzl Xansas. Claimant contends this land was taken
from the Pawnees by the defendant without their consent or payment of
ccmpensation and assigned to the Delawars Nation under the Delaware treaty
of September 2k, 1829 (7 Stat. 327).

The second clazim is for the value of approximetely 21,579,200 acres

by

in a tract of land lying south of the Platte river in Nebraska and ex-

-

tending south to ithe Arkansas river in southern Kansas. The boundaries

.

of this tract as now described by claimant are set forth under Claim 2

-3

in Finding 2.

[ e

This is the amount of land claimant now contends the Pawnees

held by original Indizn title "scuih of the Platte river® and cedsd to the

United States by the treaiy of Ccicber 9, 1833 (7 Stat., LLB) for an zlleged
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cessicn included the land covered in
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unconscionable censideration, bod

Claim 1,
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The third claim is for the value cof 11C,L19 acres in the sirip of

land rorth and paralleling the south bank of the Flatte river, includ-

in ceniral Nebraska, ceded by the Pawnees to the

United States by the treaty of August 6, 1818 (9 Stat. 9L9) for an allsgzed
¥

unconscionable consideraiion.

The fourth clazim is for the recovery of the difference befween the
amcunt the Pawnee§ received for 2ll their remaining lands located north
of the Plaite river in Nebraska, and the value thereof at the time they

ceded the land to the United States by the Treaiy of September 2L, 1857

(11 Stat. 727), except the reservation sei aside to the Pawnees by

ct

nat treaty. ¥%hile the treaty contains a description of the boundaries
O&" <

Z nhe cession, claimant now agrees in its proposed findings of fact

that because of overlapping claims of Sioux Indians on the wesit and of

'y

claimed shall be boﬁnded as follows: "On the south by the Platte river
and the lands ceded August 6, 18L8; on the west by the Fort Laramie
Treaty (11 Stat. 7L49) line running from the junction of the north and
south Platte rivers, northeast to the mouth of White Earth River; on
the north by the divide between the Elkhorn and Niobrara Rivers; and on’

th

(0]

east by the lands of the Omzha Tribe of Indians." Claimani contends
the area within the zbove-described boundaries, excluding the 288,000
acres reserved, contained ai least 9,577,900 zcres of land for which the

tribe is alleged to have received an uncconscionable consideraiion.
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of the areas of land described in Claimsl

the extent theres?.

-

inclusi

ve, and if so,

With respect to Clzim §, which arises out of an error made in the

3\

original survey of the Pawnee Nebraska reservation established by the

1857 treaty, the only questions are the

the land area comprising the LBOO acres

fendant, and the date of taking.

location

and description of

acmittedly taken by the de-

The claimant has the burden of proving exclusive occupancy and use

of the lands involved in the first four claims, or that the Goverrment

recognized the tribe as the owner of such lands.

that the proof failed to establish

S - .

We held originally

either aboriginal or recognized

~

On the question of claimant's originel Indian title to t

issue, it appears from the defendant's proposed findings of fact and
brief that counsel for defendant is willing to
establishes that the Pawnees weré living along
rivers in Nebraska and the Republican river in

southern Kansas zt least as early as 1700, and

stantially
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France by

about 1809, all

and Loup rivers

Leouisiznz Purchasa.

the pem

n

s . s
thor Indian trives.
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e lands in

concede the evidence

the Plette and Loup

vere loczted in sub-

braskz, and that while they mey have

reas, the evidence

southern Nebraska and

the same areas in 1803 when the United States acguired the
Counsel contends, however,

rmanent villages of the Pawnees were on

estao-

occury and use 211 of the



rights the Fawnees may have had et some iime or arnother in all or part
2f the clzimsd areas were terminztsc by the subsequent abanconment of

The first two claims will be considered togsther as a single claim,
as ¢id the Court of Claims, since the cession by the Pawnees under the
1833 treaty involved in Claim 1 was intended to and did inciude the
strip of land claimed Yo have been taken from the Pawnees in 1829 in
Claim 1. Counsel fof claimant zlso now concede in their brief the 1833 trzaty
cessionmayhave cured the 1829 taking., The land in Claim 1 willbe
referred to herein zs the Delaware "outlet," although recovery is now

sought for only that portion thereof which extends west from the Blue

=
’ :
<
[¢]
Lo
(w3
3
o]
]
$1
<)
vy
[
H
o]
v
[ O]
oy
%]
[
0]
.

namely: Grand, Republican, Tappage and Skidi or Loup. According to
the evidence, from the time of first white contact during the 16th

century until the Louisiana Purchase in 1803, the Pawnees were always
located ©ty explorers arnd traders in the Platie, Loup and Republican
river valleys in what is now Kebraska and northern Kansas. Following

the Louisiana Purchase, the first official Goverrment expediticn to

visit the Fawnee territory was that of Lewis and Clark in 180L. They

¥

regorted thet the Grand Tawness were located on t

-

ie Platte river, and
hunting on the south side of that river and’'on the hsad of the Kansas™"

he Pawnee Loups were loczted on the Leup river, and the Re-

publican band on the Republican river. They did notl meniion the Tappagsz

(g
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band of Pawnees. The repert also describes the Oszge Indians as hunting
2long the Arkansas and Osage rivers and nearly up to the Xansas river

in what is now southern Kansas, and the Kansas Indiens as hunting on the

o

pper part of the Kansas and A‘xarsas rivers., (Finding No. 5). Other
Government officials who visited the Pawnees after Lewis and Clark, re-
éortéd the fgwnees in substantially the same areas, except Major Sibley
reported in 1811 that two years previously the Pawnees on the Republican
river‘had moved their villages to the Platte river, but stated that
"the Pawness'hunt‘over a very extensive country.”

The Tappage band of Pawneos vas not separately identified by the

Coverrment officials until they were recognized as a separate band by

the

first treaties of peace and friendship made by defendant with the
four Pawnes harde in Jurne of 1818. T rcpcl_';i.lg on She JU.L'C'G‘VJ..CS_Q Lite

treaty Commissioners described the Pawnees as a "warlike and powerful

trlbe inhab 1' ng the country about the river Platie, stretching immedi-
ately betweén us (St. Louis)'and the Spanish settlements." On September
30, 1825,-th°- nﬂted Sva;es concluded another treaty of peace énd friend-
shi§ with the Pawnee urﬂbe whereby the Pawnees agreed to 2llow all azuthor-

ized persons to pass through their country. In resorting on thal ireaty,
the CommlSS\one“s 2lso described the Pawnees as a mmerous and strong
tribe, locating the villages of the Crand and Loup bands on the Plattle

river, and the Pawnee Republics on the Republican fork of the Kansas

river, They szid the Pawness were well zrmed and held "a prominent .

end feil, and go far into the plains

= - - . - Pad Dia - ~ -
in pursuil of buflzlo, and succeed
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in supplying themseives with an abundance of the flesh of that animel
for food, and their skins for robes." (Finding $).

By 1823, the Coverrment had decided to acguire z sirip of land
just west of Missouri in what is now Kansas for resetilement of emigrant
Indian tribes. Since this land was reported by the Secretary of War to
te held "a2lmost entirely by the Osage and Kansas Indians," a treaty was
concluded on June 2, 1825 with the Osag Indians by which they‘ceded
"all their lands lying west of Missouri and Arkansas, north and west
of the Red River, south of the Kansas river and east of a line drawn
from the head sources of the Kansas river southwardly through the Rock
Saline." A {reaty was also concluded with the Kansas Indians on June 3,
1825, whersin they ceded all lands which they then occupied, or "o
which they have title or claim," lying west of the State of Misscuri
within the boundaries fixed in the treziy, and a reservetion was secursd

to the Kansas tribe extending west 30 miles in width thro ugh the cession.

As to the area in the Kansas reservetion, this Commission has detemmined -

<

in the consolidated cases of the Xanszs Tribe v. United States, Docksis

33 through 35, that the reserved area was 2 tract of land thirty miles
wide from north to south and approximately 3Ll miles long from east to
west, thus the reservetion extended across the ept_r° northern psrt of
Kansas. (See Finding No. 10).

The Goverrment in 1828 had delegations c¢f emigrant Indians visit
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unassigned. ¥cloy suggested the need for purchasing additional land

-y

rom the Pawnees and other indigencus tribes for use of the emigrant
tribes.

The Delaware Tribe was cne of the emigrant tribes setiled in
eastern Kansas, and in 1829, the Goverrment granted that tribe as an
outlet, a strip of land.ten miles wide immediately north of the 1825
Kansas treaty reservation. Isaac FcCoy who surveyed the outlet in 1830,
ran the line 150 miles west terminating at the Solomon river about LO
miles west of the Republican Pawnee village on the north. KcCoy re-

ported to the Secretary of ¥War that he considered the western part of

the cutlet was on Pawnes lands, and if any outlet was granted north of

0.

he Delaware outlet it would run still further on to Pawnes lands, an
he suggested the purchase cf lands from the Pawnees who, up to that
time, had_not been requested by the Goverrment to cede any of their
territory.

The assigrment to the Delaweres of land claimed by the Pawnees

resulted in immedizte and c¢
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That the Goverrment was awzre of the Pzwmees'! claim to a portion of the
outlet land as well zs oiher lands south of the Platte and the need for

the extinguishment of their occupancy title to the same, is shown by the

reports of the Pawnee Indian Lgenit, John Dougherty, the Superintendent

of Indian Affairs, Willisz Clark, and Iszac McCoy made in 1331 (Findings
15, 16, 17). 1In 1£32, purzuant io the instructions of the Secretary of

Wer, the Pawnee claim to the outlet land wes invastigated by govermment

A = o3 NPV . B N s &3 o~y ~ & P IR DR - - <
2ETNTS WO Tecommentel TLat Uie Loverment uvreas th the Pawrneses not



and recommendations were adopted by the Govermment. OCn the subject c¢?
Pawnee lands, embraced in the tract assigned to the Delawares, he said

that the Delzware outlet

"leads into the heart of the country claimed and occupied by
the Pawnees as their hunting grounds, and over which they
regularly pass when going south for bufi’alo and other game.
% % % Those hunting grounds through, and to whick that slip
leads, are, and have been, since the country }.as fl....u Known
by the whites, claimed and cwned by the Pawnee

TAa +hmavw At oS,
SO vl STl

"whether t-‘ey' hold claim to the land in guesticn by conau
or by ancient possession, I am not able to determine. Tha
they had possession of that region of counwv, and occupied
it as a hunting ground on our first zcguaintance with thenm,
is, I think pretiy certain; and they have continued that

pcssession down to the present moment, is also ecu2lly cer-
tain. And, furthemmore, they heve even corsv’ dersd the*’r

hunting lands intruded on ty other tribes, if found there,
% % %, T must consider their clzim to that courwry as resting
retty much on the same base as the claim of 211 otrer Indizns

is to the lands on which the whites first find them. % % %"
Frem the report it will be seen that Dougherty concluded frem his investi-
gation that frem the time of white contact the Pawnees had exclusively

occupied and used as hunting grounds a large area of land scuth of the )

Platte river in southern Nebraska and central Kanses, including et least
& porticn cf the Delewars outlst, and that if the land was to be used ty
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1h, 1532 (L Stat. 595), provided
for the appointment of three Commissioners authorized tc examine the

country set apart for emigratin

0”)
o
w3

dizn tribes west of the Mississippi
river and to negotiate for the adjusitment of boundary disputes or any
other difficulties existing between the various tribes. The Commis-
sioners appointed under the Act were givern specific instructions to
investigate the Pawnee claim to the Delaware outlet and to give great
veight to the reports and recommendations of Jehn Doug‘nerty,‘ William
Clark and Isaac McCoy. They were also zuthorized to make arrangements
satisfactory to the Pawnees if it was determined their claim was correct.
The record shows the Commissioners made their investigation and
concluded that the Pawnees and the Ctoe-Misscuria Indians held the

Incian occupancy and use title to 2 large arsz of 1 iying “velween

o

T

m

1 -r

the Kanzas and Plztite Rivers"™ in southern Nebraskz znd northern Kansas

-m
[o R

which would have to be pur cnased by the uOV&I‘“"T‘e”lu in order to remove
the cause of war between the e:n:.graru and indigenous ,tribes in the area.
As a result, Commissioner hem'y £llsworth concluded a treatly of cession

with the Ctoe and Missouriz Indians on Septiember 21, 1833, whereby they

-0

<

+ .
cfielir

ceded to the United States all their right and title to that portion of
lands lying south of 2 line becl-_‘:.nf on the Missouri river &t
the mouth of the Little MNemezhaw river Yand running westerly with said

Lit{le Nemehaw %o the head branches cf the same; and thence running in

[¢ 3

a cue west line as far west as said Cioes and Misscurias, have, or

»

pretend to have any claim." A&nd, on Cctober 2, 1833, Cemmissioner



relinquished tc the United Siates 211 their right, interest and title
in and tc the lands lying south of the Plelte river, with the provision

that until assigned the lands would remain a commen hunting ground fer

N

Pawnees and other friendly Indians permittied to hunt therson by the
President (Finding 23). The Pawnees were told by Commissioner Ellsworth
in the treaty council that when the Delawzres were given their land the
Govermment did not know the Pawnees claimed any part of it, and to re-
move the difficulty the Goverrment would supply them with agricultural

aid and goods if they would cede all their lands south of the Platte
river, stating, "You have land enough that is good without this," re-
ferring to Pawnee lands north of the Plaitie river. Since one reason for
making the {reaty wes to settle the Pawnes claim to the outlet lard, we
believe the recponsive statements made in council by the Pawnee chiefs
show they understood and considersd that by the treaty the Govermment

was acquiring not only the outlet lands but all other lands south of the
Platte which the Pawnee claimed and exclusively used as @ hunting ground.
The boundaries of such area intended ﬁy the parties to be included in

the cession were not described in the 1833 treaty, except for the northern

boundary, anc zpparently were not dis cnssed in the council, However, when

the Comnlss’oners macde their report to the Sscretary of War on February 10
= o b

183L, they said the Pawnees had ceded in the 1833 treziy 2ll their lands
"from the waters of the Kansas river to the south side of the Platte and
from the Otoe and Misouri reservation west to its (Plzite) source,t

Counsel for defendant, while acdmiiiing thai pricr tc 1833 the Pawness

3]

ade regular semi-annual hunting ecediiions zs far west as the forks cof
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the Flatte river and south into the Republican river dral
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areas traversed should be considered as land traveled over as dis-
tinguished from land occupied or exclusively used and possessed, and
contends there is insufficient evidence to establish definite boundaries,
or exclusive use of the areas actuzlly hunted upon by the Pawnees,

It is true that in 1829 and 1833, the permanent villages of the
Pawnees were all located on the Plattie and Loup rivers in Nebras
but the evidence shows they obtained their subsistence largely from
hunting. We think that such lands scuth of the Platte river as were
used in connection with their hunting and controlled by the Pawnees
should be considered a2s being held under Indian occupancy and use title
the same as their village areas. It is roted that the Commissionersvwho

dealt with the Pawnees in 1833, estimated their mumber at 12,000, so it

’.Jo
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necessity occupy in Indian fashion and control a large terr itory as hunt-
ing grounds, That the Pawnees had & concept of ownership of such lands
and some idea as to the extent therecf, is shown by their reactions when_
the defendant assigned a portion thereof to the Delawares. This also
finds support in the reports of John Dougherty and the treaty Commis-
sioners previously referred to in this opinion.

In determining the approximate limits of the azrea of land south of

=¥

the Platte river exclusively used zs hunting grounds by the Pawnees zt

from the evidence they used and contrclled the lands at least as far scuth

= Y A -+ 3 s et S Ar e tln RO ¥a s EX (e

as the ¥ s reservetion esizblished by the 1C25 Kansas treaty. VWhile
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the Pawmeeg unsed and made claim Lo lands further south, the evidence in-
Tl ~At o= ) : s Vv - PR - = + A - 2L . P
1caves oiher Incdian tribes hunted znd rcamed cver that area and it eposar
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deubtful whether any one tribe was in control.

T

£s to the easiern teundary cf ithe Pawne

(1Y)

1833 cession, the lards of
the Otoe and Missouria Tribe adjoined the Pawnee lands south of the Platte
river. In the Otoe-Missouriz case, Docket Nc. 11, this Commission found

the western boundary of the Otoe lands to be z line beginning 2t 2

ct

cin

'J

on the south bank of the Platie river at the Renge Line between Ranges
5 and 6 East of the Principal Meridian of Nebraska and extending south
along that range line to the Big Nemaha river in Nebraska. Although
claimant insists the eastern boundary of the Pawnee land should extend
on south zlong the Big Blue river through the Delaware outlel to the
Kansas river and southwest along the Smoky Hill river, we think the
evidence 3u5u1?1es fixing the eastern boundary as the western line of
Otoe lands, and extending south to the Big Blue river, thence southwest

%o the point where the Reputlican river intersects the northern boundary

of the Kansas 1823 treaty reservation. This would include thatl pertion
of the Delaware outlet which extends west from the Recﬁblican river.

The claimant row concedes that the line established by the Fort
Laramie ireaty of September 17, 1851, as the eastern boundary‘of the
lands of the Cheyenne and Arapzhce tribes shall form the wesiern beuncary
of the 1833 Pawnee cession. This line commences at the junciion cf the

north and scuth forks of the Platte river and extends scuthsasierly ihrough
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Pawnee tribe's exclusive use as hunting grounds and control of the
area east of the 1851 Fort Laramie treaty line at least as far south
as the Kansas rservation,

it is therefore the conclusion of this Ccmmission, based on all-
the evidence now in the record, and giving due consideration to the
boundary concessions made by claimant, that in 1829 and 1833, and long
prior thereto, the Pawnee Tribe held original Indian title through
exclusive occupancy ana use in the usual Indian fashion to the lands
south of the Platte rivgr lying within thé boundaries as set forth and
described in Finding No, 30, and which were the lands ceded under the

treaty of October 9, 1833.

73

This claim arises out o
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9L9). By that treaty the Pawnees ceded and relinguished to the United
tates 211 their right, title, and interest in and to a tract of land
located in central Nebraska described as follows:

Commencing on the south side of the Platte river, five
miles west of this post "Fort Childs"; thence due ncrth
to the crest of the bluffs north of said Platte river,
thence east 2long the crest of said bluffs to the temi-
nation of Grand Island, suppcsed to be about sixty miles
distant; thence scuth to the southerm shore of said Platie
river; and thence west and along the southern shore of the
said Platte river to the place of beginning.

Th

0]

treaty contained & sketch map showing the area ceded. On this map,

o

m

he latitude and lengitude of z point immediately south and a 1litile
east of the southwest corner cf ths ceded land (zpperently Fort Childs) -

is given as "Lat. LO° 33'; Long, 999,
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The claimant contends that the ceded area embraced apprcxﬁnétely
110,438 acres of land, and counsel for defendant does not appear to
question the correciness ¢f this acreage. Counsel for defendant urges,
however, as they did in Claim 2; that while the ¢eded area was & part
of the lands tised by the Pawnées as & roadway t6 their hunting grounds
there 1is no proef of its use for hunting purposes or village locatiens.,

We have found 4n Claim 2 that the Pawnees held original Indian
title in 1833 4o the lands south of the Plat be rlver extending both
east and west of the area ceded in 1848, The evidence 4150 shows that

rom at least ag early as 1700 and until 1848, the Pawnée had their
villages in central Nebraska along the Piatte and Loup rivers. During
a1l these years the area ceded in 18L8 was &n integral part of the lands
which w%ere ¢laimed, possessed and exclusively used in Indian fashion by
the Pawmees., Moreover; we found no substantial evidence in the record
indicating ¢hat any-Indian tribe other than the Pawnee tribs ever
occupied, used or claimed the ceded area a2t any time prior %o 1848.

That the Coverrment considered ‘the exclusive Indian possgessory
rights in the lands ceded in 1848 were held by the Pawnees, is indicated
we think by the reports of Goverrment off 4cials in the area and the
action tzken by the Govermment to extinguish such rights.

It appears that the establishment of a military post in the viciniiy
of the ceded area was first recommended by Goverrment officials in 183k,
for the proteciion of the emigrant route west t0 the Rocky Mountains as
well as the Pawnees end cther Incﬂan tribes in easvtern Nebraska who had
indicate@ a degire to settile down permanently and foilow agriculiural

pursuits,
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Although 2 mmber of Pawnees had continued to resicie on the land
south of the Platte river ceded to the United States in 1833, most of
them had moved to villages located north of the Pl‘atte by 1843, where
they were subject to attacks by Sioux war parties. As a result, those
Pawnees who had remained south of the Platte refused to move north and
many who had moved retﬁrned.' This situation was reported by.GoveI"rment
officials in the area with recommendations that the quemnent provide
protection for the Pamées from the Siocux war parties. .In. his anmual
report of September 10, 18L5, the Superintendent of Indian Affairs in
St. Louis reported on the.frequent difficulties o'ccurring from the
passage of emigrant trains for Oregon through Indian country without
permission from the Indians, anc.i suggested that "for tﬁe safety of the
cmizTants and thc tranguiliily of the Indians® a rignt of wéy through such
lands for roads to Oregon "be purchased of the Indians ownihg the country.”
He recommended one such route cross the Miééouri river at Council Bluffs
and pass through the Pottawatomie, Otoe, and Pawnee lands. |

On May 19, 18L46, Congress pa;.sed an Act (9 Stat. 13) providing for
"raising a Regiment of Mounted Riflanen; and for establishing Military
Stations on the Route to Oregon," and authorized the expenditure of

"a sum not exceeding two thousand‘ dollars for making compen-

sation to Indian tribes which mey own or possess the ground

on which the said station may be erected, and for each station.®

Under the authority of the 18L&S Act, the Secretary of Wer issued an
order on June 1, 1897, directing the esteblismment of a militaty station
"near Grand Island where the road to Oregon encounters the Platie river,?

and a second station at or near Fort Laramie, and authorized the Command-

ing Officer cof the Missouri Mounted Batialion --



"to enter into a treaty with the Indians for the purchase

of the grounds for these sites, which will be as extensive

2s the appropriztion will procure.”

Afier receiving the order, Lt. Col. Powell, Commanding Officer, wrote
to the Secretary of War on Jamery 2L, 18L8, suggesting the purchase of
the land from the Pawnees be made with goods rather than money because
of the Indians' ignorance of the value_of money and that in any event
more land could be procured with goods. Thereafter, on May 29, 18L&,
Col.‘Powell and the Indian Agent for the Pawnees, John Miller, met in
council with the four tands of Pawnees anda greed upon the trealy pro-
viding for the purchase of the lands in issue. However, the treaty
was not signed by the parties until August 8, 1848, when the purchase
goods were deliyered to the Pawneés. The treaty was ratified on
Jamuary 8, 18L9.

As the language of the 1848 act and of the order issued pu;suant
to thaf Act show, the Govermment intended that the treaties were to be
negotiated with those Indian tribes found holding the Indian possessory - ST
rights in the. lands acquired for the military sites. The negotiations
and execution of the 18L8 {reaty would seem to justify the conclusion
that the Goverrment considered the Pawnees to be the owners of the Indian
title to the lands ceded under that treétyu Moreover, the Coverrment
dealt with the Pawnees on the basis that they owned such title.

It is therefore the conclusion of this Commission the claimant has
established by a preponderance of the evidence that the Pawnée tribe
held original Indian title, through exclusive use and occupancy, at the
time of the August 8, 18LB treaty, and for meny years prior thersto, to
the lands ceded under that treaty and which lands are specifically

described in Finding 3k

—e
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The fourth claim involves the lands north of the Platte river in

Nebraska ceded by the Pawnee Tribe to the United States by the treaty of

o]

September 2, 1857. The treaty description of the area ceded zppears i
Finding Lh, and is also shown azs tract LO8 on Royce's map of Nebraska.
The boundaries of the diminished area within the cession which the

Pawnees now claim was held under original Indian title until ceded in

1857, are set forth in Finding Lé.

Counsel for the defendant concede in their brief that the Pawnee

tribe occupied an undefined arez a2long the Loup river within the 1857
treaty cession "from very early times," but contends that claimant has

failed to prove it had Indian title %o any part of the ceded area on the

-~
a w

ascn ol exclusive occupancy and use,
or by recognition of such title by defendant, except as to the area re-

served by the treaty.

Ls has been noted in the discussion of the first three claims, the

record shows that for a period of two hundred years or more prior to 1857,

the Pawnees occupied a large area of land north of the Platte river, with
their main villages being located at verious points alecng the Loup and
Platte rivers. The Commissioners appointed under the Act of July 1k,

1832, supra, and who were instructed to examine the Indiean country west

of the Mississippi river and report on the Indians residing there, reported
in 183L that three tribes, the Pawnees numbering’lZ,OOO, the Cmehas rumbter-
ing 1h00, 2nd the Poncas mumbering 800, occupisd appreximately 16,000,000
acres of land north of th
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"situated West of the Cmahas and Poncas on the Platie and Eik-horn!

After 183L, when the Pawnee tribe was materially reduced in numbers
by disease, there were numefous raids in the Pawnee territory by Sioux
Indian war parties, but there is no record that the Sioux ever attempted
to establish vi}.lages in the area now claimed or made use of i as a
hunting ground.. In fact, there is no record of any Indian tribe other
than the Pawnee tribe ever having villages in the claimed area at any
timé prior to the 1857 treaty cession. This is confirmed by the testi-
mony of defendant's witness, Dr. John L. Champe, an anthropologist who
is chairman of the Department of Anthropology at the University of
Nebraska and has conducted extensive research studies of the history of
the Pawnees and other Indian tribes in Nebraska. According to Dr. Champe,
the Pawnees migrated into central Nebraska during the 17th cen‘x:,ury and
settled in the Loui:-—?latte river area, and while their village locations
changed frpm time to time, except for the two villages on the Républican
river, ;I:hese villages were always located in the treditional homeland
aloné the lower course of the Loup river and the adjacent Platie river
until the Pawnees removed ’c;o Oklzhoma in 1873.

The increasing tide of white emigz:ation to the West Coast'passing
throvgh the Indian country west of Iowa and Missouri, coupled with the
demand for making 211 or part of these Indian lands available for white
setilement, fesulted in Congress passing the Act c;f March 3, 1853 (10 Stat.
226, 238), authcr:'-.éing the President to enter into negotiations with

Indians west of Jowa and Missouri fo obtain their consent to settlement
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of whites upon lznds held by the tribes there and tc obtain relincuish-
ment of Incdian title to 211 or part of such land, This Act applied to

the Pawnees.

The Commissiorer of Indian Affairs, Mr. Manypenny, was appointed
to conduct the necessary negotiations and his instructions were to make
a preliminary trip to the Indian country "o explore i, and to obtain
such information as would be useful and necessary in preparing full arnd
detailed instructions as to the temms and conditions of the treaties to
be negotiated, " which he did in the late summer of 1853° He reported
that he had visited all but three of the tribés located immediately west
of Iowa and Missouri, but due @6 lack of time had not visited the Pawnees,
Kanéas or Oszge Indians “with whoﬁ, glthough their lands are not con-
viguous to the boundaries éf either o thcoe Staﬁes, iv is desiraole that
treaties also bé made." Since all Pawnee lands south of the Platte river
had been ceded in 1833, it is apparent that the Commissioner considersd
the Fawnees had Indian possessory rights to lands north of that river
which should be extinguished by treaty.

In this connection, we believe the teble appearing in the report
submitted by the Indian Office to Congress in 185L has a significant
bearing on the amount of land north of the Platte river the Governmeﬁt
telieved the Pawnee tribe held by Indian title in 185L. At that time
Congress had under consideration the terms on which the treaties should
be made with the tribes then located west of Iowz and Missouri and un-
cdoubtedly resquested the Indian office to supply the necessary infomation

regarding the Indians. The %tzkle zhows the names of the different iribes

ES - L

involved, the counitry from which they came if emigrants, their pepulation,
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Coverrmment or by Indian title in the case of the irdigenous irives.

The Pawnees are shown as an "idigenous® tribe with a population of 1500
Indigns residing on 12,800,000 acres of land held by "Indian title.™ The
boundaries of the lands held by the Pawnees in 185L were given as "north
by Platte, East by Omahas." We are in zgreement with the suggestién
made by the Court of Claims in iis opinion in this case,  that the"™North
by Platte! was obviously a misprint and should have been “South by.
Platte,n because' after the 1833 treaty cession the Pawnee lands remaining
were bounded on the south by the Platte river and the Omaha lands were
all north of the Platte. The Cmzha Tribe is shown as having a population
of 1300 Indians, owning h,hB0,000. acres of land which was bounded on the

south by the Platte river, on the east by the Missouri. river, and on the

-

west by longitude 98° west
The United States concluded a treaty (10 Stat. 10L3) on March 16,
185L.with t;he Omzha Indians and obtained a cession of all their lands
west of the Missouri river, excepi a reserved area. Thereafter trouble
developed tetween the Pawnees and the white settlers on the lands in
the western part of the (maha cession, which land the Pawnees insisted
belonged to them. On April 21, 1857, the Pawnee Indien Agent, William
Dennison, held a council with the Pawnees to investigate the éomplaints
made by white settlers against them and the Pawnee claim to the disputed
Omzha cession lands. In the council the Pawnee chiefs insisted their
actions were justified, since the land belonged to them and they¥ "had a
right to do as they pleased with their own land." They expressed 2

desire, however, to make & trealy cessicn of a part of their lands.

5 288
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As one vch;;ei‘ stated, "W;a ‘llzave a gréat deal of land, hope thait if we
succeed in making a treaty with our Grand Father, that _t will be such
2 one as.w:'_llﬁ afford us a liviﬁg for many years to ccme; we received but
little when we made' our last uI‘°2.‘Cj‘ ancé now ub 2t lands have become in-
creased in value, exoch to receive a much lar °I" amount. "

T‘xe-Cormlss:_o*ler O.LA Inalan AJ.‘c.lI‘S, Mr. Denver, wrote to the Secrc-
ta:'y;‘oJ. the Interlor on May 23, 1857 drr'ectlng hlS ati ention to uhe report
of Agnn‘h Denm son’ on the counc:.l m_th uhe Paw'nees and also to pI‘lOI‘ re-

ports of the Comm:.ss:z.onor oi‘ Inalan Af;alrs in "8524 1855 cnd 1856, al1

recommending that a treaty be nc.de with the Pawnees, ard suggested that a
delegation of Pawnees ‘be brought to ’w’ashington for the purpcse of entering

into a treaty whereby uhe Pameos would cede "‘be'lr lands north of s,he

Platie river®" and acce pv a small area for a permanent home, This wWas nod
done. Instead, Cormn:.ssv_onor of Ind ian Afi‘ s Denver was autrorized by

the Secretary of In‘ber:.or in 2 letter dated Augus» 15, 1857, to enter into

negotiations wi th the Indlan tribes west of Towa and Missouri pursuant to

the prov:.s:.ons of tne Act oi‘ March 3, 1853, suora. His instructions were to
visit the Sloux, Ponca and, Pawne° Indlc.ns, among others, and to‘ examine their
country and ob»aln all 1n;.omaulon necesscn"y to the preparation of instructions
as to the tems and conditions of treaties to be made with them, or any other
trives. he was c.uu%orized; howeve-r,. té énter i_nto a treaty with any of the

tribe, if, ‘on his trip of inspeciicn arnd :mvest g tion, he deemed it ex-

o

pedient and proper to do.
On September 2L, 1857, Commissioner Denver met in council with the

Pavmnee tribe and concluded a ireazty whereby the Pawnees ceded and relinguished

v

to the United States 21l their righit, title anc inierest in and to &ll

lands then owne

\ .

or claimed by them within.the beurndaries

[N
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(Finding Lh) described in the treasy

v, except for an area reserved

1

within the cession. This land, of course, was all north of the Platie

river. %Wnhile the council proceedings are not available, the evidence

and pricr reports the extent of the Pawnee tribe's occupancy of the land
north of the Platie river and included ir; the cession the lands which

he was satisfied belonged to the Pawnees. In this connection his report
of November 9, 1857, to the Secretary of the Interior when he forwarded

the Pawnee treaty contains certain significant statements which are, in

part, as follows:

There have been acquired hereby 211 the lands which these
Indians own or claim, except a reservation of 288,000 acres;
the mumber of acres acquired will reach, by approximation,
the amount of 11,812,980 acres. % # #

After giving a description of the boundaries fixed of the ceded area.

he says:

I could here remark that the Pawnees claimed much further
east than was allowed by me, but I was satisfied that ithey
justly owned up to Shell oreek,.which includes a space of
about thirty miles in breadth, embraced in the purchase made
of the Omzhas in 185L. (Underscoring supplied.)

It is obvious from the record that this report of Cormissioner Denver
was before the United States Senate when.it had the ratification of the
1857 :Pawnee treaty of cession under consideration. The Senate ratified
the treaty on March 31, 1858 with only an zmendment respecting the annuity
payments, which was accepted by the Pawnee tribe on April 3, 1858, and the
treaty was proclaimed on May 25, 1838.

From what is recited above, it will be seen that during the treaty

pericd from 1833 to 1857, and prior thereto, the Coverrment and its
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various officials always reccgnized that the Fawnees held exclusive

Indian pessessory rights or title to a large area of land nerth of the

N

Platte river. And, we think the evidence indicates that in the 1357

N .

treaty the Goverrment fixed the boundaries of the area it belisved was

(3

Y

held by the Pawnees under original Indian title. While it is true, the

o

irealy contained no express recognition or acknowledgment of such title

in the Pawnees to any part of the cession, except the reserved area, it
seems unlikely that the Govermment would have agreed, as it did, to pay
su;h a large sum to the Pawnees in the way of perpetual anmuities and
other benefits for the lands being ceded (tctaling over $L,000,0C0 as

of 19L7) if it héd not considered the lands, or the major portion there-
'0f, as telonging to the Pawnees. We think this evidence strongly supports
vl:eil cizim of Indiap title to the lands now claimed .

It is contended by counsel for defendant that the Pawnees had
abandoned and ceasad to use or exclusively occupy any of the lands north
of the Pl;tié river ﬁy 1851; thergby terminating their Indian title to
such lands. In support of their contention counsel cites the case of‘

The Quapaw Tribe of Indians v. The United States, 128 C. Cls. LS, where-

in the Court of Claims affirmed this Commission's findings of fact and
decision dénying the Quapaw's claim of original Indian title. However,

we think thati the situasiion in the instant case is clearly distinguishable
on its facts. In't‘é‘Quapaw case the tribe claimed original Indian title

Lo approximately LS million acres of land lying west of the Mississippi

river and south of ihe Arkansas river in the Sitates of Arkanszs znd

Louisiana ceded by the ireaty cf August 2L, 1818 (9 Stat. 174), with an

arez being

’"’
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Lriensas river. The factz found by ithis Com-
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missicn were, that from the timz of firsl whnite corntacy in 1541 until

sore time zfter 1700, the (Guapaw tribe occupied an area in northwest

rancils and Mississippi
rivers until they began moving scuthward, and about the year 1805 were
located along the south bank of the Arkansas river within the area

reserved in the 1818 treaty. We held in effect that the Quapaws failed

4

to prove ithat they had ever occupied any part of the area ceded in 1818,
except.the area reserved in the freaty.

In the instant case, it is quite obvious from the record that the

Pawnees, unlike the Quapaws, wers the zboriginal occupants and exclusively

used substantialily a2il of the area now claimed north of the Platie river

for several centuries prior Lo the time of the 1857 itreziy cession. The
Pawnees did move to temporary villzge sites on the south side of the

X g
Platte river around 1851, due evidently to the defendant's failure %o

protect their permenent villages north cf the river from the reids of

)]
}.h
Q
£
4
M
H
e}
Y
+
o
’.h
4]
4]
w
o
ct
jo ot
o
)
N
3
D
D
w
oy
)
[¢)
[
o]
(98
[{1}
31
1]
ot
(e}
(o]
2.
=
o
=
-
.
o
[}
(o8
o]
a
[}
'}
)

Pavmees ¢id not zbandon and cease to use the lands north of the Plzii

& il

7l

1 to have occupied znd use
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ené clazimed since

believe the lands had been abandonsd Dy the Pawness and, as sitated above,



L3 to confliciing clazims ¢f the Sioux Trite on the west and of
the Ponca Tribe on ihe north of the Pawnee 1857 cession, the claimant

tribe has filed herein stipulations made with those tribes wherein

-

claimant has agreed with the Sioux Tribe that the eastern boundary o
Sioux lands as establishéd by the 1851 Fort Laramie treaty shall form
the western boundary of the 1857 FPawnes cession; and with the Ponca
Tribe on the northerﬁ boundary of the Pawmee cession &s a meandering
line beginning at the Fort Laramie treaty line and running generally
east and southeast to the Omaha 185L treaty cession. This line is

shown on a mep of Nebraska marked Claimant's Exhibit 1Lk as the northemrn

boundary of the lands identified thereon as "Claim L.® Claimant also

tnis Commission in the Omzha case
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of the Cmzha lands. And while clzimant insists the Pawmees held Indian
titie to the‘e‘tire 1857 cession, it is here asserting a claim only %o
the lands north of the Platte river within the above described boundaries
and disclaims any interest in the remainder of the cession.

From our consideration of 211 the evicdences now in the record, and

aprlying the reguirements heretofore made by this Commission znd the

Court of Claims for establishing originel Indizn title, ii is our con-

to, to the lands north of the Platie river in Nebrasks as specificzlly’



Claim §

This is a claim for <he value of LECO acres ¢f the land reserved

(@]
£
¢t
[¢]
£

by the Fawness out of the Nebraskz lands they ceded to the
States Ty the ireaty of September 2L, 1857, which land was erroneously
excluded in ths original survey of the reserved area. This éhértage
was discovered upon ccmpletion of a resurvey on May 8, 1873. In 1875,
Congress aprroprizted the sum of $6,000 or $1.25 per acre, to pay the
claimant for this hBOO acre shortage. Clzimant contends the land was
worth at least $3.00 per acre in 1875, and seeks to rscover the dif-
ference between the value of the land and the amount paid, plus ©
equivalernt

The defendznt concedes the land was teken but
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contends that claimant has been ully compensated for its value.

When this clad

3

l

n was originally considered, we found that by the

error in ths orig 5&1 survey the defendent had taken LBCO acres of
claimant's reserved land but gdenied reccvery beczuse the record did not
disclose the precise location of the land or when it was tzken. The
issues now before the Commission are confined to a determinaiion of %hese

two Questions.

0y
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The first article of the 1857 treaity provided that oul o

(30%

Nebraska land ceded by the Pawmees the, reservad Ya tract of country
Thirty miles long from east to west by fiffteen miles wide from north to
south," the east line of which was to be a point not further east than
the mouth of Reaver Creek. In making the originel survey of the reserved

arez the surveyor made an error by running the easi-west line only 253

miles west. £4s 2 result, & tract of land one-half mile wide and fifteen



excluied from the reserved arsz called fer by the terms
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2s disclosed on May 8, 1873 upon completicn o
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of the reservation ordered by the Secretary of the Interior,
The shortage of land in the reservation shown by the resurvey was

reported to the Commissioner of Indian Affairs on June 11, 1873 by the

ot

Superintendent of Indian Affairs at Cmaha with a statement that he had
been informed the exclucded strip of land "is all settled by whites,”

and recommended that the United States pay the Pawnees for the land

since he considered "the Indians 2iready have an excess of land, and

there zppears to be no occasion for interfering with the setilements on

said strip of land.® This report was submitted to the Secretary of the
Interior on December 20, 1873, and ¢n Jamuary 5, 187k, he recormended
<5 Congress lhat Lhe Fawnees be indemnified for the chortage of their

2

land. By the Acit of March 3, 1875 (18 Stat. L20, LhL8), Cengress appro-

o]

riated the sum of $6,000 for that purpose which was paid to claiment.
With respect to the location of this land erroneously excluded
from the Pawnee reservation, it has been established by the evidence
and counsel for defendant now concedes, thet it was a sirip of land
one-hzlf mile wide and fifteen hiles long from nerth to south located
irmediately adjacent to the western boundary of the reservation in

Kebraska as originally surveyed.

As tco the date of taking of this land by the defendant, the claimeni

now urges that the land should be valued as of May 8, 1273, when the

Goverment fir
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not aifect any change in the Pawnees'! title to such land. However, when
Congress with full knowledge of the facts passed the Act cof March 3, 1873,
appropriating the money to pay for the land, we think this action con-
stituted 2z taking of the land, and that the Pawnees' title thereto was

in effect extinguished as of the date of the 1875 Act. We accordingly
conclude that the L4800 acres in question should be valued as of March 3,

1875.

Ym. M. Holt
Associete Commissioner

We concur:






