EEF(RE THZ INDIAN CLAIMS COMMISSION

THE MIAMI TRIBE OF CKLAYOMA, also
known as THE MisMI TRIBE, ET AlL.,
Petitioners,

IRA SYLVESTER GODrROY, WILLIAM

ATLOLLA GODFROY, JOHN A. COWENS,

on relation of THE MIAMI INDIAN

TRIBE and MIAMTI TRIRBE OF INDIANA,

and each on behalf of others

similarly situated and on behalf of

THE MIAMI INDIAN TRIBE and various

bands and groups of each of them,

comprising the MIAMI TREIZE AND NATION,
. Plaintiffs,

THE PECRIA TRIBE OF INDIANS OF

OKLAHOMA and AMOS ROBINSON SXYE

on behalf of the WEA NATION,
Petitioners,

THE POTTAWATOMIE TRIFE OF IMDIANS,

TAm rodSnls BAND OF Tl POTTAWALICOMIK

TRIBE OF INDIANS, et al.,
Plaintiffs,

THE XICKAPOO TRIEE OF OKLAHOMA,
THE KICKAPOO NATION, ET AL.,
Petitioners,

CITIZEN BAND CF POTAWATOMI INDIANS
Or OKLAN(OMA, and PCTAWATCMI NATION,
represented by CITIZENW BAXD OF POTA-
WATOMI INDIANS OF OKLAHOMA, ET AL.,
Petitiorers,
HANNAHVILLE INDIAN COMMUNITY, Wilson,
Michigan, FOREST COUNTY POTAWATCMI
COMUNITY, Crandon, Wisconsin, POTA-
WATOMI TRIBE or MNATICN OF INDIANS,

Plaintiffs,

UNITED STATES OF AMERICA,
Defendant.
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 .Decided: Jure L, 1957

Appearances:
Edward P, Morse, Edawin A. O, R. McGuire, Rotert Store,
Rothschild and Louis L. and Robert S, Jchnson,
Rochmes, Attorneys for Peti- Attorneys for Plaintiffs,
tioners, Dkt. No. 253 Dkt. No. 15-H
Walter H, Malorey and  Allan Hull, Attorney for
James N, Beery, Attorreys for Petitiorners, Dkt. No., 317
Plaintiffs, Dkt. Nos. 131 and 29-F
L. Avrzham Ziedman and Howard D. Moses, Aticrney
Arthur Lazarus, Jr., Attorneys for Petitioner, Dkt. 307

for Petitiomers, Dkt. No. 31k

Francis J. Clary and Ralph H.
Barney, with whom was

Mr., Assistant Attorrey General
Perry Y. Morton,

Attorneys for Defendant.

OPINION OF TIE COMMISSION

O'Marr, Commissioner, delivered the opinion of the Commission. X .

The claims here presented fof our determination are for additional
cormpensation for three tracts of land ceded by two treaties later de-
scribed. Foar convenience we will gererally refer to these cessions by
the tract numbers used by Royce on his; Indizna map of Indian land cessions
published in the 18th Annual Report of the Bureau of American Ethnology
for 1896-1897.

Each of the claimants in the seven dockets shown above claimed rights
vo 211 or parts of the lands ceded; they were therefcre consolidsted for .

trial, but by an order entered Jeznuary 18, 1955, the initial hearing was
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linited to the question whether the tribal claimants or any of them had
"recognized titie" to the lamds ceded by the treatlies upon which the
claims are thought to arise.

The treaties involved are these:

The treaty of Ausust 21, 1805 (7 Stat. 91, 2 Kapo. 77), by which

the Delaware, Pottawatomi, Miami, Eel River and Wea ceded Royce area 56,
* mare plainly shown on the map, Exhibit L in Docket 253. This treaty
is genérally known a5 the Grouseland Treaty,

The treaty of Sevptember 30, 1809, (7 Stat. 113, 2 Kzpp. 101), which

is generally known as the Treaty of Fart Wayne, and by which the Delaware,
Potawatomi, Miami and Eel River Miami ceded Royce areas 71, 72 and 73, but
more plainly shown on the mep, Exhibit b in Decket 253.

As to area 73, by the order of Jamuary 18, 1955, said zrez was ex-
cluded from considerztion in this proceeding and may be disposed of in
another or separate hezring,

And as to area 71, as shown in s£z2id Exhibit L, it was agreed by the
petit-ioners, in Dockets 253, 131, 31kL, and the defendant in each, that {he
Wea Tribe, at or about the time of cessions of 1805 and 1809, exclusively
dominated or controlled that part of zrea 71 lying west of the blx;e lire
appeariné in Exhibit 83 in Docket 253, and that the acreage of such part
of area 71 is 519,081 acres. (Stipulztion filed November 18, 195h).

The 'Parties

Each of the parties claimamt, set forth in the title, mede claim to

all or part of the lands ceded by the 1805 and 1809 ireaties. We dsemad

it necessary therefore to consclidate the seven cases for irizl on the



juestion of rights or interests of the respective claimants in the
lands ceded. This was dore by an order dated April 21, 1953. However,
since the 1953 order was made changes in the claims of some of the
claimanis have occurred. The present status of the several parties is
as follows:

The Citizen Band of Potawatomi and “bhé Potawatomi Nation, Decket
307, have zmended their petition and eliminated all claim to lands ceded
by the 1805 and 1809 treaties, so these claimanits will not be further
considered and will be dismissed from the consolidation.

The Kickapoo Tribe of Kansas et al., Docket 317, offered no proof,
it having been stated in opening heari_ng before the Commission on
Merch 7, 1955 (pp. 27-28 Transcript) that these claimants are interested
only in tract 73, which has been eliminzted from consi,deration.\ (See
order of Januvary 18; 1955), So they #ill not be further considered here-
in and will be dismissed from the consolidation.

The Peoria Tribe of OKlahoma for the Wea, Decket 31, at the hearing
of March 7, 1955, (’I’ranscript, D. 27) announced that no more evidence
would be offered by such claimants. No brief or proposed findinzs have
been submitted. These claimants will, t',herefore, be further considered
in the disposition of this consolidated case in connection with the Miami
claims,

The Hannahville Indizn Community, et al., Docket 29-F, offered no
proof herein on this -clha:'_'n and submitied no trief. No further consider-

ation will be given this consolidsted claim and it will be dismissed,

%)
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The Potawatomie Nation and Prairie Band of the Potawatomie Nation,
Docket 15-H, offered proof and submitted findings of fact and trief on
their claim,

The Mizmi Tribe of Oklshoma and the Miami Tribe, Doclket 253, offered
proof and submitted findings of fact and brief on their claim.

The Mizmi Irdian Tribe and Miami Tribe of Indiana, Docket 131, have
submitted evidence and filed proposed findings of fact and brief on their
claim. These petitioners and the petitiomer in Docket No. 253 represent

all Miami Indians, including the Eel River Miami.

The Issues

It is understandable from the point of view of the claimants in the

S e * o

3 3 X! 42 Llnd Lliaee ~wee.T 3 - N o
seweral doelets chown in *he copiicn o S W auitsv

in *he copticn, that they chculd desl
limit their submission to the question whether their fig’nt to the lancs,
which are the subject of the several claims, was recognized by the United
States through Co'ngressior;al action; if it was, the time-consuming, diffi-
cult and expensive task of proving Indian title would be obviated. The
defendant would likewise be relieved of lenctihy and expensive research on
the question of Indian aboriginal rights if recognized title be proved.
It was in recognition of these problems we, by the order of April 21,
1953, consolidated all the cases for trizl and limited the issues to the
questions of law and fact 2s to whether the goverﬁment in its deglings
with the ncarthwest tribes sigrnatory to the CGreenville Treaty of August 3,
1795, recognized the title of the claimant Indians to tracts AEé, 71 and

72, shown on the map, Exhidit L, Dkit. 253 2nd Rovceis Map 1 of Indiana.

20z



A further consideration of the question of recognized title is
deemed appropriaste bty reasonv of the fact that simce our decision
(March 2L, 1954) in the Miami case, Doclket 67, 2 Ind. Cls. Comm. 617,
635, involving a tract (Royce 99) in Indiana, adjoining the tracts here
under consideration, there have been decisions by the Court of Claims
and the Supreme Court, which the Government contends .have a bearing on
the question of recognized title., They are: Tee-Hit-Ton v. United
States, 128 C, Cls. 82, decided April 6, 195L, which was affirmed by the
Supreme Court (318 U. S. 272) on February 7, 1955, and Otoe and Missouria
v. United States, 131 C. Cls. 593.

Since it is the nature of the petitiomers' interest in the land

onlald her dln TOAL el 1RAA dainndtliam +hocd 2 a dha wmaten cmmahTam wmacant oAl
ittt MmA AU ) et h o ) a G laVaew i MR Y metr M MiGekde pee M e e e S eaw o

~

for our determination, we proceed to examine that interest.

We discussed the general problem of tribal rezal property rights in
Crow Tribe v. United States (195k), Docket S5, 3 Ind. Cls. Comm. 155, 157,
and stated that Indiantribes held lands in two ways:

(1) By aboriginal possession, which is the primary source of Indian

title, and is based upon immemorial use and occupancy. This interest is

generally known as "original Indian title® or Munrecognized Indian title.”

This fype of Indian rights in land is not imvolved here, for, as we have
said above, we are only to decide whether the petitiomers ceded by said

treaties their recognized title o rights. Ve mention originsl Indian

title primarily to distinguish it from the kind of tribal interest the

claimants here maintain they had when they ceded their lands to defendant.
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(2) The other way in which Indians held land was by "recognized
title," that is, where the Indians' right to permarently occupy and use
land has been confirmed or recognized by Congressional action. This kind
of tribal right is variously referred to in court decisions as "treaty®
or "reservation" tiile, "recognized" title and "acknowledged” title.

To create such an interest in Indian tribes Congressional action is
necessary. This is so, for as stated in Hyres v. Grimes, 337 U. S. 86,
103, 93 L. Ed. 1231, 12L7:

Sirmce Congress, under the Constitution, Sec. 3 of Art. L,

has power to dispose of the lands of the United States, it may

convey to or recognize such rights in the Indians, even a title

equal to fee simple, as in its judgment is just. Nerthwestern

Bands of Shoshone Indians v. United States, 32h U. S. 335, 339,

340, 89 L. Ed. 385, 990, 991. (Italics added).

And in Sioux v. United States, 316 U. S. 317, 326, the Supreme Court held
that the disposal of public lands rests "exclusively in Congress.”

Congressional recognition mey be by direct legislative action or by
ratifying a treaty or agreement with an Indian tribe. And, as stated in
Tee-Hit-Ton Indians v. United States, 3L8 U. 5. 272, 278+

There is no particular form for congressionzl recognition

of Indian right of permanent occuparcy. It may be established

in a variety of ways but there must be the definite intention

by conzressionzl asction or authority to accord legal rights,

not merely permissive occupation. Citing Hynes v. Crimss
Packine Co., supra.

5 20k

The petitioners in these consolidzted cases do not rely upon proof of -

"Indian title"™ to sustain their position, but upon the propcsition that by
the Treaty of Greenville of August 3, 1795, 7 Stat. LS, between twelve
Indian tribes, inciuding the petitioners in these consolidated cases, the

cerendani recognized the title of these petitioners in the lands ceded



in 1805 and 1809, such lards being tracts 56, 71 and’ 72, 211 of which
were within the boundaries of the lands relinquished (Art. IVj by the
United States in the Greenville Treaty of 1795.

Although the provisions of the Greenville Treaty are perhaps
sufficient in themselves to show the intention of the United States as
to tribal rights relinguished by it, we believe the dealings of the
Government through its authorized representatives show beyond doubt what
was intended with respect to recognition of such rights. We are not to
be understood, however, as saying that the administrative officers or
representatives of the Government can "recognize” Indian title for, as

shown above, only Congress can do that, but such officers could and did
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Congress acted in pursuance thereof it is permissitle, and sometimes
necessary, to consider them as indicating Congressional intention in rati-‘
fying treaties negotiated.by such officers. This is -especiallyirue when
the instructions given the itreaty cormissioners and the treaty proceed-
ings are befare the Senate when considering ratification.

We glean from the mass of material offered in this case that CGovern-
ment officials and representztives considered the lands "relinguished®
by Article i of the Greenville Treaty belonged to the twelve tribes as
the aboriginal possessors thereof. There was a sound ﬁasis for this beliefy
for by the Fort Harmar Treaty of Januery 9, 1789, 7 Stat. 28, with the
Wiazndot, et 2l., a line was estzblished "as a division line Eetz-reen the 1a.;:ds
of the United States of America, and.t’ne lands of said nations, forever.®

Trese signatory tribes released, cuitclaimed, relinguished and ceded tc the

n
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United States a1l their land east, south and west of said lire. The
east part, and the south part of said line from near Foart Lawrence
(Laurens) to the partage near Loromie's store in western Ohio, are the
same lines as those in the Greenville—'l’reaty, but from Loromie's store
the 1789 treaty line contimued northerly, northwesterly and then north-
easterly to Lake Erie and thence to the place of beginning. 4And as to
the lands within that bourdary the United States did "relinquish and
quitclaim™ to the signatory tribes all such lands, reserving the exclu-
sive right to purchase the same. This treaty was proclaimed by the
President on September 29, 1789, and in connection with his proclamation

stated that he did so "by and with the advice and consent cf the Senate.”

~

{7 Stat. 28, 32). i

At the same time and place ~- Januery 9, 1789, 7 Stat. 33, at Fort
Harrar -- a treaty was conswmated with the Six Nations in which a
division line between those nations and the United States was é.lso estab-
lished and it was therein provided (Article 2) that the United States
"confirm" and "relinguish and quit claim" to the Six Nations the lands
lying east and narth of the division }ine fixed by that treaty. This
treaty seems not to have been ratified or proclaimed, although it was
frecuently mentioned and discussed in connection with the other treaty
oi‘ Fort Harmar, referred to above, at treaty courcils held with the North-
western tribes at which the Treaty Commissioners and tribal spokesmen
seemed to assume that it was operative. (See Ex., 8 of Dkt. 253 and Vol. L,

PP. 3L0-361 of American State Papers, and Ex. 9L of said docket, which is

S 2cé



an excerpt from the instructions to the Treaty Commissiorers who were
unsuccessful in mzking a treaty with the so-called Northwestern tribes
in 1793).

The two Fort Harmar treaties are of consequence because they evi-~
dence a plain purpose and intent to make a division between the lands
of the signatory tribes end the lands of the United Siates, and to con-
smmate such separation of territory each mriy r elinquished its rights
to :bhe lands retained by the other. Plainly, by the use of the language
quofed above the United States intended to accord the tribes legzl rights,
that is, the rights of perpetual occupancy to use as.uthey saw fii{ the
lands the Government:relinquished to the Indian parties by those ireaties.

The Fort Harmar treaties have znother impertant bearinz on the Green-
ville Treaty of 1795 for, in addition to the fact that some oi: the same
tribes that consufrma'ted the first of the Fori Harmar treaties were parties
to the Creenville Treaty, and the first treaty commissioners asppointed to
negotiate with the Narihwestern tribes —- the hostile tribes northwest of
the Ohio River -~ were instructed to be guided by the Fort Harmar trezties
which were, according to the insitructions, "regarded as having been formed
on solid grounds,™ Thé commissioners were alsc directed to endeavor to
induce the tribes to confirm the boundary established by the Fort Harmar
Treaty and to offer the In.dia.ns: "The guarantee of the United States of
the right of soil, to 2ll remaining lands in that quarter, zgainst the :
citizens or inhabitants of the United States.® (Finding ki, and for full

instructions see | American Stazte Papers; 3L0-3h2)}. These instructions
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were issued on April 26, 1793, but the com:issionersv were unable to
negotiate a treaty and abandoned their efforts in August 1793. (L Ameri-
can State Papers 359).

The Government, after the unsuccessful effcrts of 1793 to negotiate
with the hostile tribes of the Northwest, renewed its efforts in 179k
and on April L, 1794, sent instructions to General Wsyme (Def. Ex. 19,
Dxt. 253) for his .guic.lance in negotiating with the Indians. These in-
structions, insofar as they relate to land disposition, are identicel to
those given the commissioners in 1793 in that they emphasized the plan
of dividing the territory between the United States and the Indians
followed in the Harmar Treaty with the Wiandots, et al., and authorized
an offer of gnarantee of the right of soil to the Indion londe,  Theee
189k instructions remained the basis for the negotiations at the Creen-
ville Treafy Courcil which began on June 16 and was concluded on August lO,'
1795 (Pet. Ex. 8, Dkt. 253), for in the instructicns of April 8, 1795
(Def. Ex. 15, p. 9, Dkt. 253) Genéral Wayne was admonished: "The instructions
on the subject of a treaty with the western Indians, given at the War Office
on the fourth day of April, 179k, are still to be attended to, and to aid
and influence your negotiations in all matters not varied by the present
instructions; * %.® Moreover, it is a fact, 2lthough proof of it is not
in evidence, that President Washington submitted the above mentioned Wayne
instructions and the treaty proceedings to the Senate in a comunication,_

dated December 9, 1795, laying before that body the Greenville Treaty,

n whinkh a Atpe
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I 12y befcre you, for your censideration, a treaby of

peace which has been negotiated by General Wayne, on behalf

of the United States, with the late hestile tribes of Indians,

narthwest of the river Ohio; together with the instructions

which were given to Gererzl Wgyne, and the proceedings at the

place of treaty.® (L Aimerican State Papers, 562).

General Wayne follcwed his instructions implicitly, with one excepticn.
He was first directed to define the bcundaries of the separate itribes
(Def. Ex. 19, p. 6, Dkt. 253), but in the later instructions of April 8,
1795, the difficulties of such a plan were recognized and Wayne was
authorized to make a single treaty for 211, which he did. (See Finding 6
and Def. Ex. 15, p. 5, Dkt. 253),

Aside from the establishment of peace, the main object to be accom-
plished by the Creenville Treaty was the settlement of territorial rights
as between the Governmment and the Indian trites. T‘gis was done by the
establishment of a "general boundary line between lards of the United
States, and lands of said Indian tribes % % .® This line is described in
Article IIT and shown in Royce's maps of Ohio and Indizna and it plainly
marks the territorial division between the United States and the tribes,
The Indians collectively ceded to defendant all lands they c}aimed lﬁng
eastwardly and southwardly of szid btoundary line plus some sixteen small
tracts in the zrea relinquished by deferﬁant, however, the small tracts
are not in comtroversy. And the United States, in turn, relinquished its
claims to lands not ceded by the Indians or specifically reserved by it.

| The relinquishrent by the United States is in thes'e werds (A’r.t. Iv,

Finding 5(2)):

s Y
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In consideraticn of the peace now established and of the
cessions and relinquishments of lands made in the preceding
article by the said iribes of Indians, and to manifest the
libherality of the United Q‘cca':es, as the great means of
rendering uhls peace strong and perpetual; the United States
"el;'mulsh their clzims to 2ll other Indizn lands ncrihwerd
of the river Ohio, eastward of the Mississippi, and west-
ward and southward of the Creat Lakes and the waters uniting
t-.‘em, according to the boundary line agreed on by the United

tates and the king of Creat-Britain, in the trealy of peace
made between them in the year 1783. But from this relinquish-
ment by the United States, the following tracts of land, are
explicitly excepted. 1lst. The tract of one hundred and
fifty thousand ascres near the rapids of the river Ohie, which
has been assigned to General Clark, for the use of himself
and his warriors. 2d. The post of St. Vincennes on the river
Wabash, and the lands adjacent, of which the Indian title has
been extinguished. 3d. The lands at all other places in
‘possession of the French people and other white settlers
among them, of which the Indian title has been extinguished
as mentioned in the 3d article; and hth. The post of fort
Massac towards the mouth ¢f the Ohios To which several per-
cols of land 3o excapied, the said triles relingulish &l lne
title and clzim which they or any of them may have. )

The real guestion in ;Ehese cases is i-g’héther ‘l?he above langua'ge constitutes
"recognition® o_f tribal rights, as said term has been defired by the courts,
-Supzfa, in the territory described in Article IV qubted above, embracing,
according +o defendant, 156,000,000 acreé of laﬁd, being all the present
states of M:Lc:ngan, W:.scons:_n and Ill:.no.'.s , most of Indlana and par‘Ls of
Chio and ’*I:v_m\csota.

In arriving at the intent of the Government in the relinguishment of
its claims to the lands to the Indiantribes, it is well to look at the
problems cénffonting the new r‘atiénvé.t th:'_é early period of its existence.
The war with the northwest tribes had continued fo; .a mumber of years

and was 2z ge«.‘b buraen on the suruggllrg nation ard the pecple vere weary

of 1ts cost in men and material resources., furthermore, at this particular
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time we were threatened with the possibility of becoming involved in a
gereral war with Euwropean nations. This criticel situation is summed
up in the following instructions to General Wayne by the Secretary of War:

- This commission will require the exercise of 21l your
talents and all yowr Judgment. The delicacy of it ought not
in the least degree to be concealed from your view, You zre
well awere of the extreme dislike of the great portion of the

- people of the United States to the war, and how gladly they
would emprace the occasion of terminating it upon tolerable
terms, If therefore a treaty should take place and be frus-
trated, thorough clear and inequivical evidence will be required
by the public that the agents of the United States had taken
‘every precaution and used every proper exertion to produce a
contrary issue. And as you are the commanding CGeneral this

. evidence would be more necessary on your part than it would on
the part of a citizen not being a military man.

In addition to all the motives which have previously existed
for finishing this war, the uresem, state of European affairs

————~d A et al. Ll e e . .
2c cemmzetad with iho comerce of Lihds counury Wirezeening o

involve us in the gererzl war reguire in the mest forcible

manner that we should if possible make peace with the Indians

in order to prevent such an undue portion of owr strength and

wealth from being appropriated to an object of less importance

than some other which may probably occcur.
So peace was imoerative, but not 2 mere cessation of hcstilities. A read-
ing oi‘ the instructions to C-er\ar Wayne, as well as those to the treatly
cormmissioners of 1703, plainly shows that a2 p rmarermt pea.ce was desm ed
and that the Ccvemment corsldered a settlement of terr:.‘borwal Tights
essent:.al 'to a las ting peace. Indizn spokesmen at the Greemville ‘Treaty
shared this view, in fact, the discussions at that treaty council related
lar gely to terrltorlal interests as between the United States and the
Indian tribes. A4s to the character of such rights the commissioner was

authorized to offer the Indians: "The guerantee of the United States of

the right of soil to 211 the remaining Indian lands in that quarter



against the itizens and inhabitants of the United States."™ (p. L, Def.
Ex. 19). Again, in referring to the right of the United States to pur-
chase the Indian lands, the General was instructed: "But in describing
these rights to the Indians you will impress them withihe idea that we
concede to them fully the right and possession of the soil as long as they
desire tp occupy the same, but when they chocse to sell any pertion of the
country it must be 4sold only to ike United States who will protect the
Indians against all imposition.® (p. 7, Def. Ex. 19).

Hence, when the words of relinquishment contzined in Article IV of the
Greenville Tre_aty were read in the light of the directions to the Commissioner,
their impeart becomes clear and discloses an intent to give substance to the
aboriginal right of possession of the soil until the Indians choose to sell
it, that is, in perpetuity. It is true of course that the Indians, at the
time of the treaty, had originzl Indian title -- a right of occcupancy
ba;sed upon irmemorial possession -- to the lands relinguished by defendant R ]
but this was a natural right that fequj:'ed no govermmental action to create;
it has been described by the Supreme Court in these words:

| "The Indian nations had zlways veen considered as distimct,
independert political cemmunities, retaining their originsl

natural rights, as the undisputed possessors of the soil from

time immemorial % %.,® Worcester v. Georgia, 31 L. Ed. L83, Z00.

Article V of the treaty is more explicit as to the relinquishment by
the United States in that it is ithere declared that:

The Indian trides who hzve the right to those lands [fhe
lands relinguished by the Government/ are quietly to enjoy

them, hunting, plaating, and dwelling thereon so long &s

they please, without any wmolestation from the United States;
* %,
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And the defendant further promised that until the lands of the signatory
iribes were sold to the United States, it would protect them "in the quiet
enjoyment of their lands against® 211 white persons, including citizens
of the United States.

It is certain therefore that in incorperating in the treaty the words
of Articles IV amd V, quoted above, defendant was not granting the tribes
Indian title to lamds in the Northwest territory, for, as before stated,
those tribes then had Indian title thereto, a title which amounted to a
mere right of occupancy that could be terminated by the Government at any
time and without compensation; it was a right the Govermnment would protect

-against third parties, but its tenure depended upon the will of the Govern-
ment ond the monmer,) method ond time of oxbinguishmiont of cuch +3ilc wes
not a subject of judicial concern., Tee-Hit-Ton case, supra; Beecher v.
Wehterby, 95 U, S. 517, and United States v. Santa Fe Pacific, 31k U. S.
339 '31:7; Buttz v. Northern Pacific, 119 U. S, 66, Manifestly, when th;e
defendant relinguished its claims .to the tribal lands in the Northwest
territory and solemnly agreed that the tribes might enjoy those lanas as
‘bhez? pleased without molestation from the United States, it was granting
each of the twelve signatéry tribes the right of exclusive permenent
occupancy of the lands each respectively possessed until they weré éis-
posed to sell them. The tribes were thus each granted a right they did
not enjoy before CGreenville, but cne plainly within the judicial concept
of "recognized Indian title.®

However, in the Creenville Treaty no division of the territories of

the respective tribes was made. The Indians desired such a division and,



Ve

g 2ik

as has been mentioned above, Gereral Wayne was by his first instructioms
(Def. Ex. 19, p. 6) urged to make separate contracts with the fribes, tut
these instructions were changed to permit a single treaty with 211 (Def.
Ex. 15, p. 5) and General Wzyne informed the Indians at the Greenville
Council of the impropriety and impossibility of dividing the lands between
the respective tribes. (Finding 6). But the failure of the ireaty to
specify the lands of the respective tribes does z.lot in our opinion mili-
tate against the Govermment's recognition of the right of each tribe to
use and occupy its lands until it was disposed to sell them to the United’
States. The instructions to Wayne (Def. Exs. 19, 1k, Dkt. 253), his state-
ments to the assembled Indians (Finding 6) and the statements of the Indiens
at the Greenville T reaty (Pet. Ex. 8, Ditt. 253) conclusivelr show thot
insofér as itribal lznds were concerred the Govermment was dealing with each
tribe independently of the others. In other words, it was understood by
the Government's representatives and the Indians that each tribe had
separate lands; that there was no commumity of interest in the lands of the
Nerthwest territory. So the recognition accorded by the Greenville Treaty
was that of each trite. To be sure, the separate tribal lands had to bte
identified whenever identification beczme necessary and that could be done
by zgreements beiween the tribes and the United States.

While the areas occupied and used by the Miami, Wea and Es1 river
Indians were never defired vricr to the treaties here involved, they,
being parties to ‘::he Creenville Treaty, had recognized {itle to such lands

as were occupied by them in the Nerthwest territory. OCur problem is to
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determine what the boundaries were or, mcre specifically, whether they

were the recognized permanent occupants of the iands within the boundaries
described in the 1805 and 1809 treaties. Noﬁe of the petitionsers rests

its rights to such lands upon proof of aciual occupency, and no such proof
has been offered. They rely upon those two treaties as specifically
identifying the lands of such petitioners, the permanent occupancy of which
was recognized by the United States in the Greenville Treaty.

The principle of recognized Indian title has been applied to casés
arising from the taking of Indian lands without paying therefor and in
those cases a defined area was involved and compensation was allowed.
United States v. Creek, 295 U. S'. 103; Shoshone v. United States, 299 U. S.
470; United States v. Mamaﬁh, 30Lk U. S. 358. But-the principle oI recog-
nition establishes a right of the Indians "to hold lands perrr,a:nently," as
distinguished from Indian title -- permissive possession. Aside from
creating a compensable interest in Indian lands, the principle relieved
Indian claimants of proving actual occupancy of the area recognized. No
doubt the reccgnition must go to particular Indian lands and if those
lards can te identified as belonging to a iribal entity dealt with and are
within the area which is the subject éf the cealings between the Govern-
ment and the Indians, they are recognized lands under the rule.

After the Greenville Treaty of Peace in 1795, conditions in the
northwest became stabilized. Indiana became a territory in 1800. William
Henry Harrison became its Governor and Superintendent of Indian Affairs,

also sole treaty cermissioner. With the actual and anticipated migration



of the whites to the nerthwest it became necessary to obtain relinguish-
memcs of title to Indian lands in the new Indiana Territory, but the
problem confronting the Govermment and its representatives was to determine
the occupancy of the lands to be freed of Indian occupancy.

Governor Harrison began his study of Indian territorial claims early

in 1801, under instructions of the President to mzke efforts for the

extinguishment of Indian claims upon the Ohio river below the mouth of the

Kentucky river. (Finding 7). He approached the undertaking by rejectirg
the idea that the Greenville Tresty created a community of interests of
the signatory tribes in the Norihwest territory and began negotiations only

ith tribes claiming righis in 2 ncruicular area with the result that con-
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were mace parties., (Pet. Ex. 21, Dki. 253). He also azdopted the policy
of giving tribes without legitinzte claims a part of the consideration in
order to facilitate fut ure boundary settlements.

On June 7, 1803, 7 Stat. 7h, Harrison negotiated a treaty with nine
of the CGreenville tribal‘ signatories, including the Miami, Eel river and
¥Wea, by which the boundary of the Vincennes tract (reserved by Article IV
of the Creenville treaty) wes aealm.‘cely fixed. And on August 18, 180L,

7 Stat. 81, the Governcr concluded a a2ty with bhe Delawzres in which

they ceded lands between the Ohic znd White rivers in Indiana and included
lands claimed by the Hiami, Zel river and Wea groups. Whatever the merits
of the Miami, Eel river and Vea territcrizl claims, they vere., acknowledged

- -

By the Delawarss, the Potawztomi and defendant in the Grouseland Treaty

g 214
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of August 21, 1805, 7 Stat. 91, which fixed the boundaries of the Miami,
Eel river and Wea (Rovce itract 56) and the boundaries of the Delaware
(Royce tract L9) lands in the Ohio-Wnite rivers area. Here then is Joint
action by all interested parties, including the Govermment, settling the
boundarigas of the Miami, Eel river and Wea tribes ;nd thereby identifying
the lands of the last nzmed tribes which were recognized by the Greenville
Treaty.

The Fort Wayne Treaty of September 30, 1809, 7 Stat. 113, is the other
treaty involved in these cases by which the Miami and Eel river tribes,
with the Delawares and Potawatomi tribes Mas their allies,™ ceded two
tracts of Indiena land (Royce 71 and 72) to defendant. By Article 5, the
consent of the Wea to the cessinn of the tract first deseribed in Article 1
(Royce T71) of the treaty was necessary to complete the title. ‘This consent
was oblained by a separate treaty with the Wea concluded on October 26,
1809, 7 Stat. 116. The Kickepoo were mentioﬁed in the ninth article con-
cerning lands (Royce 73) not here involved.

Here again 211 parties having or claiming an interest in said tracts
71 and 72 {described in Finding 11) joined in a cession thereof which
identified by plain boundaries the lancis of the Miami, Eel river and Vea,
the title to which was recognized by defendant in the Creenville Treaty.

Potawatomie Nation and Prairie Band of Potawatomie Indizns,
Docket No. 15-H

The Potawatcmie Nation and the Przirie Band of Potawatomies in their
petition (Docket 15-H) zllege they were the owners of one-third of the land

(Royce 71, 72) ceded by the Fort Wayne Tresty of Septemter 30, 180%. For



the purpose of this inquiry we shall consider the Prairie ZBand a part
of the Potawatomi Nation.

The only proof offered by the plaintiffs in Docket No. 15-H consists
of its Exhibit 1, showing annuity payments to the Potawatomi (Prairie
Band) under the 1809 treaty, which were commuted in 1909, and Exhibit 2
which shows six $500 anmuity payments to "Pottawatomie Indians® under the
1809 treaty for the years 1813 through 1818.

The plaintiffs in Docket 15-H have offered no proof as to their
identity or capacity to prosecute their clazim; however, since plaintiffs
of the same name as those appearing here have submitted to the Commission

other claims and proved their capacity to prosecute them, we will assume,

EA . o b1 D 3D KR - —_—) -
for the purnoses of this case, thot thoce plaintiffs orc ihe came and en-

~

titled to assert the claim pleaded in Docket 15-H.

The Potawatomi base their claim of interest in the land ceded by the
Fort Wayne Treaty upon the fact that they were a party to that treaty and
that they or their bands -- the Pr-airie and Citizen == received the annuitly
of §500 provided for the Potawatomi by the Fort Wayne Treaty until it was
commuted.

It is an undisputed fact that the Potawatomi were a party to the Fort
iayne Treaty and that an annuity was provided for znd paid them for their
relinquishment, but those facts cannot be accepted as conclusive proof of
trival rights in the zrea ceded (Tracts 71 and 72) in view of the undis-
puted evidence appearing in this record and the total ztsence of proef by
the Potawatomi that they used or occupied anmy part of the area, although

hey were afforded every oppcriunity o do sc.
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It will be noticed that the Potawatomi are referred to in the treaty
as an ally of the Miami and Eel river. It is perhaps true, as the Pota-
watomi's counsel state, that Indians could be "joint owners of properiy
and aliies at the same time.® But we know of no treaty or other dezlings
with Indian tribes that gave the term "allies™ the connotation of joint
ownership. The uncommon use of the term in the Fort Wayne Treaty would
indicate it was inserted advisedly and was intended to convey a meaning
other than property ownership or interest., This idea is borne ocut by a
statement made in the Treaty Journzl of the Treaty of Fort Wayne (Treaty
Journal, p. 15, Pet. Ex. 15 in Dkt. 253): %ihe Putawatomies & Deliwares

would be considered as participating in the advantages of the treaty /18097
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watomi were a part of the Indian confederacy which carried on ‘.;he war
against the United States prior to 1795, as were the Miami and meny other
of the tribes who signed the Greenville Treaty, hence, were allied witk; the
Miami, Eel river and Weas (Pet. Ex. 21, Dkt. 253), but Harrison never con-
sider.ed the Potawatomi as having any valid claim to the lands ceded by the
Miami in 1809, nor has any such interest been shown, Moreovér, it eppesars
(Def. Ex. 1k, Dkt. 253) that it was exp-edient to include the Potawatomi
as a party to the 1809 treaty in order to sa‘bisfy the Miami who were
friendly with the Potawatomi who were then in an impoverished condition
and needed assistance.

Then there is the treaty tetween the Potawatemi and the United States

dsted Cctober 2, 1818, 7 Stat. 183, b

which the Potawatomi ceded an area



of land (Royce 28) lying north of the Wabash River in the then new

tate of Indiana and Territory of Illinois. This treaty comtains these
plain provisions: "The Potawatomies also cede to the United Sta‘b‘es 211
their claim to the country south of the Wabash river.™ There can e no
doubt but that these provisions quitclaimed whatever rights the Pota-
watcmi had in the Miami, Eel river and Wea lands ceded in 1809, for all
such lands lie south of the Wabash River.

though the Potawatomi have offered no proof of ownership or interest

in the lands ceded by the 1809 treaty, we have examined the evidence
offered by all the other parties.to this consolidated hearing but have

found no evidence that would justify a T
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unc.t the Potawatomi, or
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treaty of 1809. Their petition in said Decket No. 15-H must be dismissed.

Defendant'!s Contentions and Evidence

Deferndant's counsel has expended much energy and devoted much space
in its brief to the meaning and effect of recogr;ized title and seems to
reach the conclusion that unless a fee title was created by the Creenville
Treaty there was no "recognized title"™.in the lands ceded by the 1805 and
1809 treaties. The effect of the conce;pt of "recognized title" is to
change the status of the Indians' natural rights to the soil (original
Indian title) and to confirm their rights to the exclusive permerent use
and occupancy of a par‘biculér territory. It is not necesé;. that they
be vested with a fee simple title, and no such title was crezted by the

Greenviiie Treaty, nor is amy such title claimed by any of the pelitioners.

U

n

(@]



As we have said before, the Creenville Trealy gave each of the
named itribes the right of the use and occupancy of its lands in the
Noerihwest territory (described in Article IV) until they were disposed
to sell them to the United States. Such use and cccupancy was not to
apply to all the lands in said territory, but, as explicitly declared in
Article V, only to "the Indian tribes who have the right to those lands
-® This language, especially when considered in connection with
General Wayne's statement (Finding 6) that it was impossible to divide
the lands zs between the signatory tribes, signifies that it was only the
lands that the respective tribes had a right to in the Northwest territory
that were relinquished by defendanti. It must be remembered that the
Ceneral was dealing with groups of hostile Indians whose terri torial richts
were unknown and could not be ascertained, so he fixed over-all boundaries
within which the signatory tribes would be protected as to the separate
lands each had a right to. Such arrangement would not seem to change or
affect the aboriginal rights of nonsignztory tribes within the Northwest
territory, but that is a question to'be settled when needed for its deter-
mination arises.

Deferdant offered ruch evidence (see Appendix to its brief) relat-
ing to the British colonial policy respecting Indians during its sover-
eigniy of the American colonies but we have found none of it that changes
the conclusions we have reached zbeve. The Treaty of Peace of 1783 be-
tween Creat Britain and the United Staies was an unmalified relincuish-

rent of 211 British territorizl rights tc the lands in the Unit
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east of the Mississippi River. UNo provision designed to protect Indian
property rights appears in the treaty, so it is difficulf to see how
Pritish policy in regard to such rights has ary relevancy to the question
we ere considering here., We are not controlled in any. degree by the
colenial policy of Creazt Britain as to Indian property interests, The
concept of "recognized Indian title™ is the creatwe of ocur own laws and
policies and szpparently had no counterpart in British policy. On the
other hand, we note from the opinion in St. Catherine's Milling and Lumber
Co. v. Ontario (Def. Ex. 11; Eng. L.R. 1L App. Case L6): "The Crown has
all along had a2 present proprietary estate in the land, upon which the
Indizn title was a mere burden.® This conforms to our laws respecting
Original Indian title, about wnich there is and can be no dispute. The
main thesis of the defendant's zrgument seems to be that since the Indiars
had nothing but an "usufruciueryright, dependent upon the good will of
the Sovereign,® such right cannot by sovereign acticn be changed to one of
permanent tenwe. We cannot accept such a contention. Congress may recog-
nize even a fee simple title in the Indians (Hynes v. Grimes, surrz) and
it could, as it did by the CGreenville Treaty, create a right of permznent
occupancy which would not seem to be contrary to British policy even if we
were governed by it, which we zre not.

¥e conclude, therefore, from a consideraticn of the evidence in this
record, and that we h;.ve Judicizlly noticed:

1. That defendant by the Treaty of Creenville recognized the rights

of the Miami, Eel River and Weaz iribes to the lands identified and described
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in the Grouseland Treaty of August 21, 1805 (Finding 9) and the Fort
Wayne Treaty of September 30, 1809 (Finding ll), and that the petitiocners
in Dockets Nos 253, 131, 31L are authorized to prosecute the claims for
such lancs.,

2. That the petition in Docket No. 15-H, and the petition in Decket
No. 29-F, to the extent that each asserts a2 claim based on the treaty of
1809, shall be dismissed.

3+ That Dockets Nos. 307 and 317 sh2ll be removed from their con-
solidation with the other cases herein and shall not be prejudiced by such

M

consolidzation.
-

¢ will be so ordered.

Louis J. O'Marr
Associate Commissionsr

¥We concur:

Edgar E. Vitt
Chief Commissioner

¥m, M. Holt
Associate Commissioner






