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0 'I*, C o ~ s i o ~ e r ,  delivered the  o2inion of the Commission. 

T ' k  clains here presented fo r  our determination are for ad6it iond.  

compensation f o r  three t r a c t s  of lad ceded by two treaties 1.zter ck- 

scribed, Far comerrience we k i l l  gereral ly r e f e r  t o  these cessiors  by 

the t r a c t  numbers used by Royce on h k  Inriiana map of I&bn land. cessions 

published i n  Lle 18th Annual Report of the  h e a u  of Ainerfcan Zthnolow 

fo r  18964897, 

Each of L'Ie clzimants in the seven dockets S~OTVX above c l a i ~ e d  r i g h t s  



claims are thought t o  zr ise ,  

The t r e z t l e s  involved z e  these: 

but mare plainly the t r e a t y  

is g e ~ r a l l y  knmn as the Grouselard Trea*. 

The &eaty of Soptenbe? 30, 1809, (7  Stat .  13.3, 2 &PD, 1 ~ 1 ) ~  which 

i s  gemrally hown as the  Treaty of Fmt Wzyne, and by knich t h z  Delaware, 

Potawatoai, M W i  and E e l  River M i m i  ceded R o s e  areas 71, 72 73, but 

6s to a-ea 73, b-jr the crder of J&z 18, 1955, said. ae.2 k-as ex- 

chd.ed from c o n s i d e r ~ t i o n  in thb proceedi-ng and may be Ssposed of 

another & separate karing. 

And as to area 71, as skom in said Exhibit  L, it w a s  agreed by the  

pe t i t ione r s  i n  Dockets 253, 131, 3 a ,  a d  the defendvrt i i i  exh ,  that the 

Ilea Tribe, a t  or abc$ the't~z of cessions of 1805 a d  1809, exclusively 

dominated or controlled t h z t  part of a e z  71 lying xest of  the  blce li.? 



qdestion of r igh i s  or in t e re s t s  of the respective c l a i m n t s  i n  the 

l a d s  ceded. T h  was do= by an order dzted A p ~ i l  21, 1953. Hmever, 

s i ~ y = e  "m b..e 1953 order k-as made c5mges i n  the claims of s om of the 

chirrzrrls have occuzzed. Tne present s t z t u s  of the severa l  p a r t i e s  is  

as follows: 

Cit izen E a ~ d  of Tota~atomi and t h e  Totawatom5 Nation, Dccket 

307, have mended t h e i r  p t i t i o n  and e l k h t e d  a l l  claim t o  l d s  ceded 

by the 1805 a d  1809 t ~ e a t i e s ,  so these  clziinants ~ L l l  not  be fur ther  

considered a d  will b e  &missed from Ele consolidation. 

The Eickapoo Tribe of Kansas e t  =It., D o c k t  317, offered no proof, 

it h&rg been s t a t ed  Li opn ip4  hezring before t he  Conmission on 

E a c h  7, 1955 (pp, 27-28 Tr2r?sc=.iptl tkt these c l a ~ h n t s  are in t e res t ed  

0 0  t r a c t  73, which has been e l i n i z ~ t e d  from consiCeration, (See 

order of Jal?uy 18, 1955). So t;?-"y  ill not be fu r the r  considered here- 

Ln a d  k51L be dismissed f roz  the consolidation. 

'fhe Peoria  Tribe of Oklahoma for the  Fea, Docket 3lb, a t  the  hearing 

(Tr ulscript,  more 

mid be of fered  by slrch c l a iwnt s .  30 brief  or proposed f i n d i ~ g s  h v e  

been submitted, Tnese c l a i m n t s  1,511, theref  ore, be fu r the r  considered 

i n  th &sposi t ion of t h i s  consoliEzted czse i n  c o n x c t i o n  with the  x i z ?  

TI.2 I4annzh-r-CLle Indian Com.un;,ty, e t  al., D m  kt 29-F, offered no 
. . 

proof hereir? on t53 c l a i ~  2nd szbni t tec  no br ief .  No i h t h e r  consider- 



the* claim. 

The MimL Tribe of Oklahoma and the M i a n i  Tribe, D o c k t  253, offered 

proof and submLtkd f ind . i~gs  of fact  a d  br i e f  on t h e i r  c lain.  

The En,iz.ni I d i z n  Tribe and M i d  Tribe of Indiana, Dcc Ie t U1, have 

submitted evidence and f i l e d  proposed findings of f a c t  and b r i e f  on t h e i r  

claim. These pe t i t ioners  md the p e t i t i o z r  in D o c k t  No. 253 represent  

dl K i d  I~ciizqs, inclucXz the  E e l  River M i m i .  

The Issues 

1% is unserstandable from the p o ~  of e e w  of the c l a 7 k n t s  i n  the 

which zre  the  subject of the severzl  c l a i , , ,  w z s  recognized by t b e  United 

S t z t e s  thi-ougn Congressional action; if it was, the tire-consuming, d i f f i -  

c u l t  and expensive t a sk  of proving 1di.a t i t l e  would be obviated, The 

defendant muld  l i&>&e be r e7ieved of leng-kt'ny uid expensive researcn on 

t h e  qcestion of Indian abor ig iml  rig??ts if recognked t i t l e  be proved, 

It was in recognition of these pro5le1i-s we, by the  order of A ? F S  21, 

1953, consolidated all t3e  cases for trlal a d  l irnited t h e  i ssues  "to t he  

questions of h-x =d f i c t  s t o  x h e t k r  the  g o v e r m n t  in L t s  de&-zgs 

k i t h  the ncrthwest t=.iks s i g r z t o r -  t o  the  GreemSle  Trezty of & - E ~ u s ~  -3: 

1795, recogrbed  the  t i t l e  cf the  clziraxb Ir2ians t o  t r a c t s  56, 7 1  a d  

72, ~ I i ~ i v - i l  on tile m29, h, D'irL, 253 zqd Bo;ce 's X q  1 of Ind ia~a.  



4- f w t h e r  consi&eraticn of the q~es- l ion  of r e c o g ~ e d  t i t l e  is 

deemed mpropr ia te  by reason of the f a c t  t'ht s i r c e  o m  decision 

(&ST:? 2k, 19jL) ih the M i a m i  czse, Dock t  67, 2 Id. C l s  . Corn. 617, 

635, involving a t r z c t  (five 99 )  i n  IncLz~z,  aajoiniq t h e  t r a c t s  here 

n d e r  consideration, there  have been decisiozs b y  the Court of ~~ZLIIS 

and t k  Supeme Court, which the Governrent contends hzve a bearing on 

the  quest ion of recognized t i t l e .  They are: Tee-Hit-Ton v.. United 

States,  128 C , Cls . 82, decided A ~ i l  6, l9%, which m.s z f f i r ~ d  by the  

Supreme C w t  (3L8 U, S .  272) on Pebnrarjr 7, 1955, and Otoe and Missouri2 

v. Urited States ,  131 C ,  CIS.  593. 

Since it is t 5 e  na tme  of tk pet i t iozers  ' i n t e r e s t  in the land  

f o r  our de te rmi~s t ion ,  we proceed to exmine t h a t  irker.est, 

We discussed t h e  general y;obl,em of t r i b a l  r e a l  property r i g h t s  in 

Crow Tribe v. United S tz t e s  ( l 9 5 ~ ) ,  Docket %, 3 1nd. Cis o QXIXIX. 155, 157, 

a d  s t a t e d  t h a t  I rd ian t r ibes  heU lands in two u q ~ :  

(1) 4. a b o r i g i m l  possession, which i s  the primary source of Indian 

t i t l e ,  4 is based upon irnemorizl use and occupncy. This i ~ t e r e s t  i s  

general ly  known as "original  Idizn t i t l e R  m nunreccpized  I-diut t i t l e  ," 

T h i s  type of In&= ri&s in lard 3 not involved here, fo r ,  as we have 

sa id  above, xs sire only t o  decide xhethe~. the p e t i t  iocers cecied by s a i d  

t rea tLes  the* recoqr5zed t i t l e  c;. r igkts .  Ve mention o r i g i r d  1~Zb.n  

t l t l e  p~fmar i ly  t o  &tip,suish it *om ti= ' ~ r d  of tribal i n t e r e s t  t h e  

c l a 5 ~ a n . t ~  hse m i n i ; a k  -i;ney 'nad uhen they ce6& tinelk i m d s  t o  SefeadanYL, 



( 2 )  ?"x other wzy i n  which Ixiizns held kind uas by RrecognLzed 

t i t l e ,  t'm% is, where the I ~ d i a i s  ' ri$t t o  penrzr~rrtly occupy and use 

land has been confi-med or recognized by Congressional action, This Li 

of t r i b a l  r i g h t  is variously referred t o  i n  cour t  decisions as "tre.ztyR 

or "resemationn t i t l e ,  "recognized" t i t l e  " achox1edgedt1 tit15 , 

To create  such an in t e res t  i n  Indizn t r i b e s  Co~,nressional ac t ion  5s 

necessaz ,  This is so, for as s tz ted  in H p s  v. Grimes, 337 U. S, 86, 

S i ~ e  Congess, under the Constitution, Sec. 3 of Art. by 
has power t o  diispose of the lands of the Unit-sd States ,  it rsy 
convey t o  o r  recbp&e such r igh t s  i n  the Indians, even a t i t l e  
equd. t o  fee sinple, as i n  i ts  judgmnt is just, Wcrthwestern 
B a d s  of Shoshone I&- v, united States,  3& U, S. 335, 339, 
3b0, 89 L. Ed. 385, 999, 991. (1td5.c~ added). 

A d  i n  S iom v. United States, 316 U,  S. 317, 326, the  Supre& C m w t  held 

t h a t  t h e  disposal of public lands r e s t s  nexclusively in Coriress." 

Cowession21 recognition n q  be by ciirect l e g i s h t i v e  ac t ion  or by 

t r ea ty  

Tee-Xit-Ton Irdia= v, United Stztes, 3b8 U. S .  272, 278'' ' 

s t a t e d  

There is no pzrticular f o m  f o r  c o w e s s i o r ~ l  recop- i t ion  
of India r ight  oT peranent  occxparcy, It may be es tab l i shed  
in a variety ofxays but there &st be t\e defini te  in';e&ion 
by congressiorzl zction or authority to accord legal righius, 
not merely pernissi-ie occupation, Citing B y ~ s  v. C ~ i n s s  
Packing Co., supra. 

' h e  pet i t ioners  i n  t3ese consolidzted cases do not r e l y  upon proof oZ 

"Indian t i t l e R  t o  sust&n the* position, but u p o ~  the p r o p s i t i o n  t h a t  by 

. - . . 
Ii+ia tr ikes ,  inciud7- Tne pet i t ioners  i n  i; hese c onsolicia-leci czses,  zne 

dels,?dz?-l r e c o g ~ e d  the t i t l e  of t k s e  pet i t ioners  the la~?ds  c2dp.d 



i n  1605 t.nd 1809, such lads beirg t r a c t s  56, 7 1  a d  72, all of xnich 

United Sta tes  i n  the G~eenvil le  Trezty of 1795- 

Uthough the  provisions of "be Greenville Treaty a r e  perlwps 

suf f ic ient  i n  themelves to shm the in tent ion  02 the  United S ta te s  as 

t o  t r i b a l  r i g h t s  r e l i q u i s h e d  by it, we believe the  &alas of the 

G~ernnerri;  through i t s  authorized representat ives show beyond doubt w h a t  

w a s  irkended with respect to recognition of such r i g h t s ,  We are not t o  

be understood, however, as  say&v t h a t  the  administrative ofZlcers o r  

representat ives of the Govermnt can "recognizen Indian t i t l e  for ,  as 

shown above, only Coqmss c m  do thzt, but such o f f i c e r s  could a d  did 

Congress acted in pursilance thereof 5% is permissiEe,  and sonetimes 

necessary, t o  consider them- as i r x i i c a t i ~ g  Congre s s i o d  ixbention in rat i -  

fy* t r e a t i e s  negotiated try such of f icers ,  This i s  , e s p e c i a l l y h e  when 

the ins t ruc t ions  given the treaf;y conrzissioners and t h e  t r e a t y  proceed- 

bgs a r e  befare the  Senate whsn consieering r a t i f i c a t i o n .  

We glean from the nass of m t e r i a l  offered i n  t h i s  case tkt Govern- 

r e n t  off ic i d s  a d  r epesentz t ives  c onsidered the  lands ltrelinquiskedt* 

by Art ic l e  I! of %e Greenvifle Treaty belonged t o  the  twelve t r i b e s  as 

t h e  aboriginal  possessors thereof, There w a s  a s o d  b s i s  f o ~  t h i s  bel ief ;  

7.: - rvlzadot, e t  il,, a lit2 was estzblished "as a divis ion l i n e  between the  1 ~ 1 1 6 s  

T h s e  signatory t r ibes  release$, q - ~ i t z l a j ~ e ? ,  r e l inq i shed .  a d  cecsd t c t3s 



United States  S l  t h e e  l a d  east ,  ~ 0 3 t h  zqd w e s t  cf s a i d  l i ~ .  T k  

C1 

eas t  par t ,  and the south part of said 1k from war t o r t  Lahzrexe 

(Lamer!!) t o  the pcrtage_ n e z  LormLels store i n  western O'nio, are the 

sac li-s a s  those i n  the  GreenviLle Treaty, bct  from Loromiels s to re  

the 1789 t r e a k ~  l i n e  contkued northerly, northwesterly =d then north- 

eas t e r ly  t o  Lake & i e  a d  t h e ~ c e  to  the  place of b e g M ~ g ,  And as  t o  

the  lands u i t h i h  t h a t  b o d q  the United Sta tes  dLd "rel inquish a d  

quitclaimn t o  the signatory t r i b e s  a l l  such Lands, reserving t h e  exclu- 

s ive  r i g h t  t o  purchase the  sane. This *eaty w s s  p roc la imd by t h e  

Fresident on Septernbs 29, 1787, and in connection k i t h  h i s  p roc lmz t ion  

s t a t e d  *at he did so "by and k i f 3  t b s  advice and conserrt cf the  Senate," 

-- a t r e a t y  w a s  cons~zmzited ~ 5 t h  .the Six Rations in which a 

d iv i s ion  l i n e  between those nations uld t h e  United S t a t e s  was a l so  estab- 

1 ished and it was  t h e r e k  provided ( k t i c l e  2) that the United S t a t e s  

"conf i r m H  "relinquish a d  qui t  claimn t o  the  S i x  Rations the l a d s  

lying e a s t  2nd narth of the  &vision l i n e  f ixed  by t h a t  t r e a t y ,  T h i s  

t r e a t y  seem not t o  hare been r a t s i e d  or proclaimed, although it was  

frequent ly nentioned znd discussed La connection with the o ther  t r e z t y  

of For t  Earmar, referred. t o  above, a t  t r e a t y  courcils held with t h e  North- 

k-estern t r i b e s  a t  ~ i h t c h  t3e T x & y  Comissionzrs =d t r i b a l  spolesnen 

PP* 3L0-361 of k r i c a n  S t s t e  Papers, ad. Ex. 94 of  said. doclet ,  k-hick is 



an excerpt from t ? e  instructions t~ t h e  Treaty Comiss io~lers  who were 

unsuccessful in m E n g  a t rea ty  with the s o - c d k d  Nmthwesterr? bibs 

h 1793) . 
The two Fart 'r:arr= t r e a t i e s  are of consequence because they evi- 

dence a p la in  purpose end in ten t  t o  n a k ~  a d iv is ion  betxeen the l a d s  

of the signatory t z ibes  md the lznds or" the United Stc tes ,  and t o  con- 

~~te s&h separation of territory each prty r elinguished i ts  rights 

t o  the lands r e t a k d  by the  other. Plainly, by the use of the  lmguxe 

quoted above the  United Stz tes  irrtenied t o  accord t h e  trikes legal rights, 

t h a t  is, the  ri&ts of perpetud. occ~pmcy  t o  use as..;they s,?i fit the 

Lands t h e  Govermnt  ?relinquished t o  the hdizn p a r t i e s  by those t r e a t i e s ,  

'RE F a r t  Hz- t r e a t i e s  hzve another bipmtant  bearing on t h e  Green- 

m e  '%ezty of 1795 f m, in a6cEtion t o  the  f a c t  t h a t  some of t h e  sme 

tribes that consurnated the fbst of the Fort H m  t ~ e a t i e s  were p a r t i e s  

t o  t h e  C ~ e e s P i l l e  T r e ~ t y ,  and the  f i r s t  t r ea ty  co rmnis s io~rs  zppoirrted t o  

negotiate ~ 5 t h  the  Northwestern t r i b e s  -- the  hos t i l e  tribes northtv'est of 

the  Ohio River -- were i m t r u c t e d  to be guided by t h e  Fort  H a , ~ s r  t r e a t i e s  

xhich tiere, according t o  the instructions, "regzrded as having been formed 

on s o l i d  g r ~ d s . ~  The cormnissioners were also dizzcted t o  enciezvor t o  

induce t h e  t r i b e s  t o  confirn the  bou-ndarg e s t a b l i s k d  by t h e  For% H a m a r  

Treaty 2nd t o  offer  L're Indians: ttThe gmrantee of the  United S t z t e s  of 

t h e  r i g h t  of soil, t o  all remairiiag lands in t h a t  quzrter,  zgainst  the , 



~ ~ i l l e  Treaty Ccurril wnich bega on June 16 mci vas concluded on August 10, 

1795 (Pet, a. 8, Dkt. 2 9 ) )  for in the instruct icns of P-?r i l  8, 1795 

(Def. Ex. 15, p. 9, Dkt. 253) G e ~ r a l  Eape was admoniskd: "The i n s t r u c t i o r s  

on t h e  sub jec t  of a t r ea ty  k5th the  vestern Ixxih~s, given a t  the  W a r  Office 

on t h e  fo=th day of A p ~ i l ,  179L, are s t i l l  t o  be z t te rded  to, 2nd t o  aid 



I l a y  befcze you, for  pour c c n s i d e r ~ t i o n ,  a t r e a k ~  cf 
peace which has beer_ negotiated. by C - e ~ r a l  Va~p-e, on k'ria7' - 
of the  United States, with the l z t e  hcs t i l e  t ~ i b e s  of iz6ians, 
nmthwest of the river Ohio; together with the ins t ruc t ions  
which here given to  C - e ~ r a l  Wq-ce, and the proceedkiis a t  the 
place of treaty," (L  Lxerican S ta t e  Papers, 562). 

G e ~ r a l  FFwne foncwed his  instruct ions i n p l l c i t l y ,  >nth one exception, 

H e  xas first  directed t o  de2ize t5e bun&-ies of the separate t r i b e s  

(Def. Ex. 19, p. 6, Dkt, 253), but i n  t h e  l a t e r  ins t ruc t ions  of A p r i l  8, 

179.5, the d i f f i cu l t i e s  of such a plan were recognized and Vzyne was 

Aside f r o m  the e s t a b l i s h z n t  of pezce, the main objec t  t o  Ix accom- 

plished by the Green*Ue 'Treaty was  the  set%lenent  of t e r r i t o r i a l  r i g h t s  

as 'cetween the Gaverrmnt 2nd the t r i b e s ,  'This xas do& by t h e  

e s t a b l i s k n t  of a "general b v n d r -  line b e h e e n  lands of the United 

Sta tes ,  and lands of s z id  India  t r i b e s  -3 * ," This l l h e  is described 3n 

Art i c l e  111 =d s b w n  in Royce ls maps of Oh20 a d  Indiana u ld  it p l a i n l y  

marks t h e  t e r r i t o r i a l  d ivbion  k t x e e n  t h e  Unzted  S tz t e s  =d t h e  t r i b e s ,  

The Indians collectively ceded t o  defendant all l a d s  they c l a d  lyLng 

eastwardly and s o u t h ~ ~ 6 l r  of ss-id bindary lltl~, plus  some s ixkeen  =dXL 

t r a c t s  i n  the  z e a  re l -hquiskd  by defelldah, h o m v c ,  the  sirdl t r a c t s  

are not j.x controt-ersp, 4 - 1  tne United States ,  i n  turn,  relinq-aished L t s  

c h h s  t o  lands not ce6ed b- the Isldians or spec i f i ca l ly  reserved by It, 

r elinquiskiixt  by the United Stztes.  is i n  these wcr& (list. IT, 



Ir? ccrs idera t icn  cf the  pezce now estzbl ished and cf the  
cess iors  and relinc_uishaer?ts of lands mzde i n  %?e p r e c e d i ~ g  
=tlc12 by L\e sa id  t r i b e s  of Indiacs, and t o  r r a d e s t  the 
E b e r a l i t y  of the United. States ,  a s  the great of 
renderLq t h i s  peace s t ~ o n g  and p e r p t u d ;  the United Stakes 
relLnquish the i r  c l a i m  t o  22.1 o t k r  India lands nr thwzrd  
of t k e  r i v e r  Ohio, easti.;zd of the F?ississi~)pF, and west- 
vard a d  southtrard of the C ~ e z t  L a k s  a d  the xz ters  u f i t b g  
them, acsordi.qg t o  the  b~cnc iuy  l~ -eed on by the UniAcd 
S t a t e s  and the  -d, of C-reat-&itsin, i n  the t r e a t 3  of peace 
n=de betxeen them in the ye= 1783. Eut from t h i s  re l inquish-  
ment by t h e  United States,  the fol loxing t r a c t s  of land, a r e  
e x p l i c i t l y  exce7ted. 1st- The t r a c t  of  one hundred uld 
YLfv thousand z r e s  near the rspids  of the  r i v e r  Ohio, which 
has been assigned t o  General Clark, f o r  t h e  use of himself 
md *Es warriors,  2d.. The post of S t ,  V i n c e m s  on the  r i v e r  
~?d12s'n, 2nd t h e  lads  adjacent, of which the  I d i a n  t i t l e  has 
be=n extinguished, 3d. Tke l a d s  a t  a l l  other places i n  
-possession- of. the F r e x h  peo?le a d  other  white s e t t l e r s  
amor4 . . them, of which the  Inciian t i t l e  has been exti-sbd 
as xzn%iozed i n  tk 3d a r t i c l e ;  a d  4 th-  The post of f o r t  
Hass2c t m a r d s  the mouth cf t h e  Ohio, To w'hich seve ra l  par- -. . ,.el, ,C 1 ,,A ,, ̂ ----- A - 3  A>- - - -  - -3 A...-* 

- - 
----. -- -LaIu 3" = h U ~ g b c ~ 9  uue DUU U L U ~ ~  p e ~ ~ q i b i l  a G ~ c  
t i t l e  and claim >nich they or  zny of then  m q  have. 

The r e a l  q ~ s t i o c  in these cases is whether t h e  above lznguage constitu*es 

"recognitiontr of t r i b a l  r ights ,  a s  sa id  term has been d e f i ~ d  by the  c o w t s ,  

Sflpra, i n  the t e r r i t o r y  descriSed i n  P s t i c l e  IV quoted zbove, embracirg, 

according t o  defendant,' ~ ~ ~ ~ O O O , O O O  a x e s  of land, k i ~ g  all t h e  present  

Ohio azd Miw-sota. 

In m i v i n g  a t  the irrterrl of t h e  Govement  i? t h e  r e l inqu i shmnt  of 

its c1zid.s t o  t h e  lacis t o  the  indian-tribes, it is w e l l  t o  l o o k  a t  t h e  

problem c d d r o n t i n g  Lye nex r i t i o n .  a t  t h i s  e s l y  period of i t s  exis tence , 

The k - a  xLth the  no.fi~west t r i h s  had continued f o r  a r?w:3er of years  

and was a p e a t  burden 

of its c o s t  i n  men and 

on the strugg1ir.g nation a,d the gec?le vere  w e w  



time w e  were t k e a t e ~ d  K',th the possibi l i t j j  of becomi3g Lmolved i n  a 

g e ~ r a l  k-ar with *ope= mtions.  This c ~ i t i c z l  s i t u a t i o n  i s  s--ed 

u~ in t h e  following instructions to  General Wayne by t h e  Secret- of War: 

This c c ~ s i o n  w i l l  require  the e x e ~ c i s e  of all your 
t a l e n t s  and a l l  your judgent.  T h e  delicacy of it ought not  
in the l e a s t  degree to  be concealed from pour v 5 . e ~ ~  You s r e  
wel l  ak-zre of the extreme dislik of the great  port ion of t h e  
people of the  United States t o  the war ,  and hcw gladly t hey  
would emwace the occzsion of terminating it upon t o l e r a b l e  
t e r m s .  If therefore a t rea ty  should take place and be frus- 
t ra ted ,  thorough c l ea r  and inecpivical evidence w i l l  b e requi red  

the  public tha t  the agents of g e  United S ta t e s  bad t a k n  
every preczution =d used every proper exert ion to p-oduce a 
contrary is sue. And as you s e  the ccmnanding Gener .d this 
evidence would be mare necessary on your pz r t  than it xould on 
t h e  prt of a c i t i z e n  not being a mi l i ta ry  man, 

In addition to  all the motives vhich have previously ex i s t ed  
f a r  f in ish ing  t\is w a r ,  the present s t a t e  of Europevl zffas 
rr r.r-.--r&-;l ---.LL A L -  ---- ---- - .a- 2 * - n . - - LWb "-- u . ~ G  bu,u,cL Ge "A ~ L U L  CVUILLL-.~ ~ ~ ~ r e ~ L c : ~ i n g .  -Lo 
i ~ o l v e  us i n  the g e ~ r a l  vzr require in the  most f o r c y ~ l e  
rranner %hat hie should if possible male Feace with' t h e  Irdians 
i n  order t o  prevent such u! undue portion of our s t r e - x t h  a d  
wealth from being appropriated t o  an object of  l e s s  kzportance 
+than so= other xhich may probably occur. 

So peace ww impepat&e, ht not ' z  inere cessation of h o s t i l i t i e s .  A read- 

ing of the i r s t m c t i o n s  t o  C e ~ r a l  Wayne, as  k ~ l l  as those t o  the t r e z t y  
. . 

c o m e s i o n e r s  of 1793, plainly show t h a t  a ~ e r m z ~ n t  peace w a s  des-ed 

and t h a t  t h e  ' ~ o v e m n t  considered a s e t t l m e n t  of t e r r i t o r h l - - r i g h t s  
. . 

e s s e n t i a l  t o  a l a s t i q  peace. I n d i a  spokesmen a t  t h e  C ~ e e ~ 7 7 . 4  'Treaty 

s h r e d  this view, in fact ,  t h e  discussions a t  t h 2 t  t r e a t y  c o m i l  r e l a t e d  
. . 

l&ely t o  t e r r i t o r i a l  Laterests as betk-een the Uni t e6 '~ ta t e . s  a d  t h e  

India  t r i b e s .  As to the c k r x t e r  of s ~ c h  rights the  c o m i s s i o ~ e r  was 

authorized to offer the Indians: "The gu=an-lee cf t \e  UrAted S t a t e s  of 



against  the  c i t i z e n s  a d  i n h a b i t a t s  of the United States," (P, k, Def, 

9 )  Again, LT r ~ , f e ~ i n g  t o  the r l @ t  of t he  United S tz te s  t o  pur- 

chase t'ne Indian lards, t h e  C - e ~ r a l  x a s  h s t l u c t e d :  "%ut Ln descl-ibiq 

these r i g h t s  t o  t h e  Indiar,s you k-al impress then withthe idea  tht we 

cor,ce& t o  them f i l l y  the  right 2nd possession of t h e  s o i l  a s  long as they 

des i re  t o  occuyg t'ne sane, but - i o n  they choose t o  s e l l  any pc r t ion  of t'ile 

country it must be sold only t o  kke United States  who wi77 protec t  the 

Indians against  d l  imposition." (p. 7, Def, &. 19). 

Hence, when t h e  w o r b  of relL?quis;?scent contained in Art ic le  IV of the 

Greenri l le  Treaty xere read. in the  l i g h t  of the d i rec t ions  t o  t h e  Commissioner, 

t h e e  inpol-'; beconss c l e e  a d  discloses an in ten t  t o  give subs-lance t o  the  

aboriginal  r i g h t  of possession of the s o i l  u n t i l  t h e  Ineiar,s choose t o  s e l l  

I - L 
~ b ,  t'nat is, in perpetci ty,  It is t ~ u e  of course t h a t  the  Indians, a t  t he  

tine o f  the t r ea ty ,  had original India t i t l e  -- a r i g h t  of occupancy 

based tqon  ir;onernori& possession -- t o  the  Lands relinquished by der"endar;t, 

but  t h i s  uas a natural r i g h t  tht requi-ed no governmental ac t ion  t o  create;  

it has been described. by t3.e Superne Court i n  these  words:  

"The Indian nations had zlways been considered as d i s t i r c  t, 
independed p o l i t  iciL ccmunit  ies ,  r e t d n i n g  t h e i r  o r i g i ? a l  
natural r i g h t s ,  as t'ne und.is?uted possessors of the  s o i l  l t r cm 
t i i i e  h - ? ~ m o r i a l  -3 Korcester v, Georgia, 31 L. Ed- L83, 500. 

as  t o  the  relhquisSxent by 

the  United S ta te s  in th2-L it is there Ceclared tha t :  



And the defexiant fur ther  p ro rhed  t h a t  urrti.3 the l a d s  of t h ~  signatory 

t r Y ~ e s  were sold t o  the United Stztes,  it would pro tec t  then "in the  qu ie t  

e3jOyx-exk of the i r  l a d s  s a i n s t n  dl wnite persons, including c i t i z e n s  

of the United Stakes, 

It is certaia therefore t h s t  in k c o r p x a t i n g  i n  tine t~e2.W the  w o r k  

of Articles IV a& V, quoted above, defendant was not granting the  t r i h s  

Indian t i t l e  t o  lads i n  t h e  Northwest te r r i tory ;  for ,  as before s ta ted ,  

those trYoes t i e n  had Indian t i t 1 2  thereto,  a t i t l e  which amomted t o  a 

mere r i g h t  of  occupar;zy t h a t  coulc! be terminated by the Governin t  a t  any 

t b - e  and without coqensat ion;  it Fias a r igh t  the  Govermerrt would p ro tec t  

against t h k d  p a t i e s ,  but i ts  tenure de-~nded upon the  ell of t he  Govern- 

not a subzect of jud ic iz l  concern, Tee-Sit-Ton case,. supra; &ocher v. 

Vehterw, 95 U. S. 517, aqd UrLted States  v. Santa Fe Pacif ic ,  3& U. So 

339) 3L7; Buttz v. Northern Pacific,  119 U. S. 66. F d f e s t V y  when t h e  

defendant r elkquished its clair:,s t o  tne t r i b a l  lands in the  N o r t ~ e s t  

t e r r i t o r y  and solemnly agreed t h z t  t h e  tribes m g h t  enjoy those  lands as 

".hey plezsed without molestation from t h e  United States ,  it xas grantiqg 

each oi" the tk-elve s igmtory  triks Yie r i g h t  of exclusive p e m n e n t  

occupz~cy of t h e  lands each respectively possessed u n t i l  they vere dis- 

posed t o  s e l l  them. The t r i 5 e s  were thus e=ch granted a r i g h t  Eiey d id  



zs has k e n  mentioned aSove, C-ererzl K q n e  was by his f-st i z s t ;uc t io r s  

(Def. ik 19, p. 6) urged to mk sepza5e  contracts  with the  %ribes,  ht 

tnese h ~ t ~ ~ c t i o n s  -,-ere C ~ Z ? &  t o  p ~ a i t  a s ingle  t r e a t y  e t h  .dl (Def. 

Zxo 15) p. 5) and G e x r d  E z p e  in-formed t h e  1nd.fans a t  the Greenvilie 

Counc;? of the i ~ p r o p r i e t y  ad inposs ib i l i ty  o f  dividirg t i e  l a d s  between 

the  respective t r i b e s ,  (Fi,ding 6). But, the f a i lme  of t h e  t r e a t y  t o  

spec* the lands  of t h e  respect ive t r i S e s  does not in our opinion mili- 

t a t e  a g a ~ h t  the  C-cvernnentts r ecogn i tbn  of the r i g h t  of eech tribe t o  

use and oczqpy its lands u,?'iil it was db?.osed t o  s e l l  t h e m  t o  t h e  United' 

States .  The i n s t n c t i o r s  t o  W a y n e  ( ~ e f .  We 19, a, Dkt. 253), his s tz te -  

men-ls t o  the assembled 1-d iens  (Finding 6) a d  t h e  statenexrts of the  Irxiians 

a t  t h e  C r e e ~ i ~ l l e  T ~ e a t ~  (Pet- ZX- 8; DF., 753) rnlv?l~sivo$ s h m  tkt 

insof zs t;.ibal lands tiere c o n c e r ~ d  the Gpverment was & d i n g  Kith each 

t r i b e  h6ependentl.y of t h e  others,  I n  other avds,  it was understood by 

t h e  C-overme~t ' s  r epese r r t a t ives  and t'm Indiens t h a t  e ~ c h  t r i b e  had 

separate  lands; t h a t  t h e r e  w a s  no cwty  of b t e r e s t  in t5e  lands of the  

Northwest t e r r i to ry .  So t h e  recognition accurded by t he  C ~ e e n v i l l e  Treaty 

lias t h a t  of each tryze.  To be scre, the sepzrate tribal lands  had t o  be 

i den t i f i ed  tihenever ident i f ica t ion  beckze necessciry a d  t h z t  could be done 

by agreerne~ts between the t r i b e s  ad the United States. . 
tihile the a e a s  occupied and used by the H i m i ,  Wea and &I r i v e r  

Indians =ere never d e f 2 s d  p r i m  t o  the  treaties h e x  Fnvolted, they, 

b e h g  ~ t f e s  t o  t:?e C-reezvSle Trezty, k B  ~ecogn i zed  t i t l e  t o  such I=& 



d e t e r n h e  what the  bow.d.zies wore or, mcre spec i f ica l ly ,  tfnether they 

were t k e  recognized permanent occupmts of t h e  l a d s  k i t h i n  the boundaries 

described i n  the 1805 and 1809 t r ea t i e s .  None of the p e t i t i o ~ r s  r e s t s  

i t s  r i g h t s  t o  such lads upon proof of actuzl  occuFncy, and no such proof 

has been offered, Ti-~y r e l y  upon those tiio t r e a t i e s  a s  spec i f i ca l ly  

ident-ifying the l a d s  of such petctioners, t he  peminent occupancy of xnich 

xas recognized by the United States i n  the Greenville Treaty, 

The principle of recognized Indian t i t l e  has been w p l i e d  t o  cases  

s r i s i n g  from the  *&king of I,n,dia lsz& hithout p m n g  tberefor  a d  in 

those cases  a defined area was  iwolved and conpernation was  allm-ed. 

United S ta t e s  v. Creek, 295 U, S. 103; Shoshone v. United States ,  299 U. S, 

- 
L76; iinited S.c.=.ces v. -kLamath, jui! u ,  S, jsa, m t . t h e  pr inciple  or'. recog- 

n i t ion  establ is5es a r ight  of the Indivls R t o  hold lands pemanently," as 

distinguished froin Indim t i t l e  -- peniss i r ie  possession. Aside from 

crea t ing  a com?ensable irrterest lh Indian lands, the p r i m  i p h  r e l ieved  

Indizn claixats of proving a c t u d  occupancy of the area recognized. No 

doubt t h e  recognition m u s t  go to  p r t i c u l z -  Indian lads and if  those 

l a d s  cm 'ce i d e n t s i e d  as  belonging t o  a t r i b a l  e n t i t g  d e a l t  k i t h  acd a re  

within t h e  area ~ihic'n is the subject of the CeaEngs betxeez Govern- 

ment and the Indians, Yney =e recognized lacis unser t h e  rule.  

After  the Greenville Trezty of Peace ;J1 1795, conditions i n  the  

northwest becane stabilizeci. Indizm becaze a t e r r i t o r y  iJ, 1800, ~illiarn 

h'enry Haxison becme its Gover3or a d  Superirendefit c f  I n d i a -  Affaizzs, 

d s o  s o l e  t rea ty  ccmissiors~r .  With the actual. a id  =t ic ipa ted  m i g s t i o n  



Governor i izrrison begm his  stuciy of Indiai i  t e r r i t o r i a l  cla;jrs ea r ly  

i n  1801, under instruct ions of the  President to m a k  e f fo r t s  f o r  the 

extinguishm~rxt of  I n d i m  claims upon tne  Ohio r i v e r  below the  mouth of the 

Gntucky r i v e r ,  (~inr3ix-g 7 ) .  Ee qproached the  undertaking by r e  jectixg 

the icea t h a t  the CreenFilIe Treaty c rea ted  a cornunity of i n t e r e s t s  of 

the  signatory t r i 3 e s  i n  the ?lort;?west t e r r i t o r y  a d  began negotiations only 

of givirg t r i b e s  ~ L t h o u t  l e g i t i ~ z t e  claim a p a t  of the  consideration I n  

order t o  f zc i l l i t a t e  fu-lur e bound.zry sett lements . 
On June 7, 1803, 7 Stat .  ?L, i . : i z i son  negotizted a t r e a t y  with nine 

of t'ne C~eenv; l le  t r i b a l  signatories,  b c l u d i n g  t h e  Mimi, E d  r i v e r  a d  

xea, xnich the boun6~ry of the  VLiemes t r a c t  (reserved by Ar t i c l e  IT 

of the Greenville treat7) xzs def in i te ly  f ixed,  And on A u s s t  18, l80L, 

7 Sta t .  81, the  Governcr cozcluded a treaty u i t h  hhe Delawzes in whLch 

2. bhey c d e d  Izzds betxeen the  Ohio a d  E h i t e  r i ~ e r s  i n  Indiana z2d i n c h i e d  
' 

. .  . 7 of t 5e  I.liz~i, eel ryv'e.=. znZ Yea t e r r z t c r r d  c l & ~ s ,  they m r e  ~claowledgod 

- k' the i ; e f ~ ; i ~ ~ s ,  the P o t z x ~ t m i  276 delendarit I n  the C~ouseland Treaty 



of August 21, 1805, 7 Stat .  91, wbzch flixed t h e  5oundzries of the X i a m i ,  

Eel r i v e r  and Vea (Rqce t r a c t  56) and the boundnies  of the Delmare 

(Xoyce t r a c t  L9) lands in the 0 ~ 0 - ~ ~ n i t e  r ive r s  area. Here then i s  jo in t  

act ion by all interested parties,  including t h e  Goverment, s e t t l i n g  the  

boundaries of the  Mimi, Eel  r iver  and liea t ~ i b e s  and thereby ident i ly ing  

the  l v l d s  of t h e  last mned t r ibes  which were recognized by t'le Greenville 

h-eaty , 

The For t  Fiayne Treaty of September 30, 1809, 7 S ta t ,  ll3, is t h e  ot'mr 

t r e a t y  involved i,? these cases 'try which the M i n i  and Eel  r i v e r  t r i b e s ,  

with t h e  Delawsres ad Potaiatoni t r ibes  "as t h e i r  a l l i e s ,  " ceded two 

(xoyce 7l) of the  t rea ty  was necessary t o  complete the t i t l e ,  This  comerit 

k-as obtained by a separate Dea t7  wit5 the Kea concluried on October 26, 

1809, 7 S t s t .  116. Tine Kickzpoo vere mentioned in tke  ninth a r t i c l e  con- 

cerning lands (Royce 73) not here involved. 

Here again dll p z t i e s  f .zv-a or c l a h i n g  an h t e r e s t  in s a r d  t r a c t s  

71  and 72 (described i n  Finding 11) joined i n  a cession thereof xhich 

i d e ~ t i f i e d  by ?Lain boundaries the lands of the  Miuni, &1 r i v e r  and Kea, 

t h e  t i t l e  t o  kkich r;as recognized by defendmt i n  the C~eenv;lle Treaty. 

P o t a x a t o ~ i e  Nation 2nd >aj,rie Band of Potax2tornie Ixiia-ns, 
Docket ?io, 15-H 

The Fotaxatcxie h;.=ticn z ~ d  the -?airie B a d  of Fotawatomies in t h e i r  

pet i t iozl  (Dccket 15-3) allege Yney - e r e  the mners  of one-third of t h e  lad. 

(Royce 71, 72) ceded by the  Fort i.:'q~ T r e e  of Septerr'cer 30, le09.  Pcr 



of the Potawatomi Nation. 

Band) mder t h e  1809 t ~ e a t y ,  xhich vere commuted in 1909, siid %-&it 2 

which shows slk $ 9 0  annu* p m n t s  t o  nPottaxatomie Id-kns" under t h e  

1809 t r e a t y  for the  y e w s  1813 through 1818. 

The p la in t i f f s  i~ Docket 15-H bave offered no proof as t o  the i r  

iden t i ty  o r  capacity t o  prosecute the12 claim; ho~ever ,  s ince  p l a i n t i f f s  

of the  sane m e  as those qpearing here have submitted t o  the Commission 

other c l a k  and proved t h e i r  c a ~ a c i t ~  t o  prosecute them, we k . 1  assume, 

t h a t  the7 or. thek bads  -- the  Prakie and Cit izen -- rece ived  the znnuity 

t i t l e d  t o  a s s e r t  the c l ~ i m  pleaded i n  Docket 15-FI. . 

The Potawatoni base t h e k  c l a h  of in t e res t  i n  the  l a n d  ce&d by t h e  

Fort  1-e Treaty upon the  fact  t h a t  they were a party t o  t h a t  t r e a t y  and 

of $90 provided f o r  the  ?otawatomi by the  Fort  K- Treaty ~ r ~ t i l  it was 

cormruted, 

ft is  zn undisputed f zc t  t h a t  the Potawstoni were a p a r t y  t o  the  Fort  

\ ?ape  Treaty a d  thz t  ul annui'iy was provi6ed f o r  a d  pz26 them f o ~  Yneir 

r e l b q u i s h ~ e n t ,  but  those . facts  c-ot k accepted as conclusive proof of 

tribal r i g h t s  i n  t h e  c e a  ceded ( ~ r a c t s  71 and 72) i n  view of t h e  u ~ d i s -  

p t e d  e.r;.lence a?aezrirl;: tk-Ls reccrd and the t o t a l  absence of procf by 

the  Pstsxn'=tozi t h a t  th,q used or occu?ied ariy p s r t  of t;?e a-ea, although 

the;- w r e  SfordeZ ever-:; oa?crtmiiy t o  do so. 



It kt11 'be noticed t h a t  the Potaxhxni are r e fe r red  t o  in the t r e a t y  

as zn a l lv  of the  mi^ an2 Ze1 r iver .  1% is per'mps t x e ,  as the ? o h -  

w2.tomi1s counsel s t a t e ,  that  Indizm could be " jo in t  owners of property 

a d  & l i e s  a t  the svne t ~ h e . "  Eut k-e Imm of no izea ty  or other d e a l b g s  

with Indian t r i b e s  t h a t  gave the t e rn  "x77iesR Yne connotation of jo in t  

ownershi?, The uncomon use of the t e n  i n  the Fort P?zy-ne Treaty w u l d  

indicate  it w a s  i n se r t ed  advisefiy and was intended t o  convey a meaning 

other than property ownershLp or interest ,  This idea is b r n e  out by a 

statenent  made i n  t h e  Treaty Journal 02 the Trezty of Fort  I ? q n e  ( ~ r e z t y  

Journal,  p, 15, Pet, Ex. 15 -h Dkt. 253): =the Putaxatomies & Deliwares 

would be considered as p z t i c i p a t i n g  i n  the adnntages  of  t h e  t rea ty  D80g 

a g a i r s t  t h e  United S ta t e s  pr ior  t o  1795, as  were the  E v n i  and. m z ? g  other 

of t h e  t r i b e s  who signed t h e  Greerrville Treaty, hence, were a l l i ed  with the 

M i a n i ,  Eel r i v e r  and Weas (?et, Ex, 21, D k t ,  253)) but H m i s o n  never con- 

s idered  t h e  Pota.watomi as h a v i ~ g  arrg t -d id  claim t o  the lands ceded by the 

M i a n i  in 1809, nor has any such in teres t  keen s h m ,  Moreover, it qpezrs 

(Def, Ek. I,&, El&. 253) t h a t  it x a  eqed ien t  t o  include t h e  Potasratomi 

3 a pa r ty  t o  the 1809 t r e a t y  i n  order t o  sa t i s fy  the  Mimi who were 

f r i en5 ly  k i t h  the  Potawatorr,j. who were then i n  an i n ~ o v e r i s h e d  c o ~ i t i o n  

and needed assistance , 

Then there 5s tke  t r e a t y  'cetxe~n -L:?e Pota~iatcxi 2nd t h e  linited Stz tes  

-,.a d i t e d  Cctober 2, 1618, 7 Stat .  LO,, by sfnich the Po5aiu'atoni ceded ul area  



of land (Eqce 98) ly;_w north of the  Xt.'c2sh River in the +ken nex 

Stzte  of Indizqa and Territory of I l l i c o i s .  This t r e a t y  c o r L a i r s  Ciese 

p la i z  ~;rovtsions: ITThe Potavatomies a l so  cede t o  the  United Stzkes all 

the* c l z h  t o  the  countrgr south of t he  Xabash r i v e r  .n There c t ?  3e no 

d o ~ b t  but  that  t sese  provisions q ~ i t c l ~ e d  wkteve r  r i g h t s  the  Pota- 

w a t c ~  had in the M k ~ ,  Eel r ive r  axd Vea lands ceded i n  1809, f o r  a l l  

such l a d s  l i e  south cf the Fjabash River. 

Although the Potawa';omi have offered no proof of o w ~ r s h i p  or  

i n  the ceded by t h e  1809 t rea ty ,  we have e x a . ~ d  t h e  evidence 

offeied by all t he  other p a t i e s  . t o  t h l s  consolidzted h e z i w  but have 

found no evider?ce t h a t  would just* a finding tin& t h e  Pota'tu'2tor;i, o r  

t r e a t y  of i 8 ~ 9 .  Their pe t i t i on  i n  sa id  Dcc ket No, 15-3 inmt be dismissed. 

Def endant's Contentions a d  Evidence 

Defe-?d=tt's counsel has expended much energy and devoted much space 

i n  its brief the and e f f e c t  of  recognized t i t l e  and 

re2ch t h e  conclusion tkt unless a fee t i t l e  xas created by t h e  G r e e m i l l e  -- 
*eaty there 'rc'ss no "recognized t i t l e n  . i n  the Iads ceded by t h e  1805 a d  

1809 t r e a t i e s ,  T'ne e f fec t  of the coccept of "recognized t i t l e "  i s  t o  

chvlge the status of the Indiz?st naturs7 r i g h t s  t o  the  s o 9  ( o r i g 3 - d  

Indian t i t l e )  =d t o  confLm the* ri@..ts to the exclusive perxzrerrk m e  



A s  we have sa i6  before, the C ~ e e n m X e  'kezty g2ve ezch of t h e  

rimed t r i b e s  the  fight of the use z?d occupancy of  its l a d s  Ln the  

Ncrtkxest t e r i t o r y  (described i n  Art ic le  Iv) u n t i l  they were disposed. 

t o  s e l l  them t o  the United Stztes. Such use and occupancy .was not  t o  

a2ply t o  a12 the lands i n  sa id  t e r r i to ry ,  but, a s  e q l i c i t l y  declared i n  

h x t i c l e  V, only t o  *the India2 t=Lbes who have the  r i g h i  t o  t'nose lands 

" *." his language, e s p e c i d l y  tken considered in connection with 

Generfi hhagnels statement ( F i n ~ i n ~  6) t h a t  it ti= i q o s s i b l e  t o  divide 

t h e  1mds 2s between the  s i g ~ ~ t o r y  t r ibes ,  s ignif ies  t h s t  it w a s  only the  

lads Ynat t h e  respective t r ibes  had a r i g h t  t o  i n  the  Northwest t e r r i t o r y  

t h a t  were r e l i x p i s h e d  by defedul t .  It must be reroembered t h z t  the 

h ' l e r a l  %;as dealin? k i th  g ~ o q s  02 host.51 e i d i  ans whose isrri i.nyi a!. ?? fif..~: 

were m h ~ ~ n  a d  could not be ascertained, so he f ixed over-all  boundzrios 

with-5x1 &ich  the  signatory t r ibes  would be protected zs t o  t h e  separate 

lands each had a r i g h t  to. Such arrangement would not seem t o  c h w e  o r  

affect t h e  aboriginal r i g h t s  of n o n s i g n a t r j  t r i b e s  within the  Nurtkwest 

t e r r i t o r g ,  but  t h a t  is a question toLbe s e t t l e d  when needed f o r  i t s  deter- 

m a t i o n  ar i ses ,  

D e f e ~ d z n t  off i red m c h  eeder,ce (see Appendix t o  i ts br ie f )  r e l z t -  

i ng  t o  t h e  3 r i t i s h  colonial  polic,c.f respecting I,%kns &iring i ts  sover- 

eignty of t h e  h r i c a  coloxiies bct  TX have fow-ci none of it t h a t  chulgbs 

the  conclusions we have reached abcve, The Treaty of Peace of 1783 be- . - 

bween Gr2at & l t g n  2nd the United. Stztes  w2s  z~ u ~ q ~ p ? ~ i e d  relL?quis3- 

r e n t  of a n  % i t i s h  t . p r r i t o r i f i  r i g h t s  tc the L? the  T1T~Ated S t ~ t ~ s  



ezs t  of t h e  H i s s i s s i ~ ~ i  - - Ziver, No provis icr! designed t o  protect I n & a  

property ri@ts q p e z s  in the t rea ty ,  so it is d i f f i c u l t  t o  see hox 

b i t i s h  policy 53 r e g ~ d  t o  suck r igh t s  tias av relevzicy t o  t k e  qxe s t i o n  

we are  considering here, Ke are not controlled in zriy c iegee t he  

c o l o n i d  policy of C-;.eat Er i ta in  as  t o  I n d i m  property i n t e r e s t s .  The 

concept of "recognized Indian tL t len  is  the c=.eatme of om oTjn laws and 

pol ic ies  =d q p a r e n t l y  had no courherpzrt LI British policy. On the 

other hand, we note from the  opinlon in St ,  Catherine's M i l l i n g  and Lumber 

Co, v. Onta-io ( ~ e f .  Ek, 11; Eng, L.2, 3-4 A??. Case L6): "The Crown has 

all d o n g  had a present proprietzry e s t z t e  in the  land, upon sv'hich the  

In6izn t i t l e  w s  a mere burden." This conforns t o  our l z w s  respect ing 

urigilal I n c i a  t i t l e :  about 5inicz there  2s 2nd c n  be nC) riisr,u+,e. The 
-3 

main thes i s  of the  defenclant's zwrnezt  seem to be t h a t  s i ~ e  t h e  h d i z r s  

had noth i~lg  but an " u ~ ~ f r U ~ % U z - ~ ~ i g h - b ,  dependezt upon tne good %:ill or" 

t h e  Sovereign, such r i g h t  c a n o t  by sovereign ac t ion  be chznged t o  one of 

permanent tenure, We cvlnot accept such a contention, Congress r iy  recog- 

nize even a fee  simple tL t l e  t he  I n 6 i a s  ( ~ ~ r ~ s  v, Grimes, supra) and 

it could, as it did'by t h e  G r e e ~ ~ l l e  Treaty, c rea te  a r i g k t  of perrsne3.t 

occupancy &%ich ~ o u l d .  not seen t o  be cont=.n,z t o  b i t i s h  pol icy  even 5 3  we 

were  governed by it, &ich ue z-e not, 

kfe concluCe, therefore, fro;?. a consider2-t;icn of the eridence i? t n i s  

record, and tha t  ue k v e  judicid.ly noticed: 

1. Th& defenrirnt k~ tile Tre2ky of C-reez~il le  r ecog~5ze2  t h e  r i g h t s  . 

of t'ne Mix, ; i ,  Eel River and Yea trLbes t o  the lands icientiXied. a d  described 



i n  t h e  Grouselz,qd Treaty of August 21, 1805 (Finding 9 )  and t h e  Fo r t  

ITayne Treaty of Septexber 30, 1809 (?inding u), and t h ~ t  the p e t i t i o n e r s  

ih Doc'kets Nos 253, 131, 3l& a r e  autnorized t o  prosecute  t h e  c l a i m  f o r  

such 1ul2.s. 

2. That t h e  p e t i t i o n  in Docket No. 15-3, and t h e  p e t i t i o n  i n  Dcc le t  

No. 29-F, t o  the e x t e n t  that each a s s e r t s  z claim based on the b e a t y  of 

1809, s h b  be dismissed. 

3. T h z t  D o c l k i , s  Nos. 307 a d  317 s h a l l  be removed from t h e k  con- 

s o l i d z t i o n  wi th  tfie o t5er  cases herein and s h a l l  not be prejudiced by such 

consolidation.  

It w ~ t l  be s o  ordered. 

We concur: 

E d g z  E, >?it% 
Chief Coirzibsioner 

Louis J, OIMarr 
Associate Comnissionsr 

'iirn. M. Hol t  
Associate Comis,cFoner 




