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f i a l ~ h  E . Case, 
Attorney f o r  P12intiff s. 

Eaurice E. Coopenan, with 
whom k;as Er. Assistznt Attorney 
General P e w  T. Morton, 
Attorneys f o r  Defenda~t. 

OPD?IOH OF TEZ CMISSION -- 
l?i-Lt, Chiel Comnissioner, , delivered the opinion of t h e  Comrn~ssion. 

This case hzs been the  sx j j ec t  of .z Der c u r i m  opinion rerdered bjr 

t h i s  Coxiiiissior. on June b, 1952, The defendat  f i l e d  a lr'iotLon t o  Disniss 

or )-lterr?.ati.r~,ly t o  Rao_uire PlaiJlt iffs (a) t o  Szparztely S t a t e  a d  Mmber 

t h e  ?zra,-r&s of the Petitior,, =d (b) to  Identify the  Coal -3e~r ing  

k i i 2 ~ . ' ~  Upon cor,sideration of the a5ove motion t h e  a-sxer f s e d  by 



Gomission xas n e t  the szze claL5 so as ts cause t h i s  case t o  be a h t z d ,  

Since thz  above elements of t h i s  case have been determined by t h a t  

o?ir?ion they %ill not be considered hereir?. 

P la in t i f f s  a l lege i n  t h i s  case tha t  defendant improperly C ~ Z S S ~ -  

f i c d  certair, of t h e i r  l a ~ d s  in the Cheyerxe River Reservztion 2s c o n - C O ~  

bearing lands and thereby caused then to  be opened f o r  settlement and 

t h a t  t h e b  value as coal l a d s  was co~sequent ly l o s t  t o  t h e  Indiam. 

This question arose as  a resu l t  of an Act of Congress of May 29, 

1908 (35 Stat.  L60) wherein the .Secretary of the I n t e r i o r  was sukhorizcc! 

t o  . . make . .  disposition of 1,612,527.86 acres of the Cheyem-e Eliver Reser- 

vation. He was fur ther  directed to  have the land examined by the  experts 

of the  Gtologiczl Surv2jr for  t5s presence of coal beartng lands. He 

xas authorized t o  reserve any coal bearing lands u n t i l  firiher act ion 

by Congress. The lands opezed fo r  s e t t l e x n t  xere  t o  be q c r a i s e d  by 

three  Comissioners. Om. of the Commissioners uas t o  be nzt ive of 

South Dakota, on? a represer?tative of the  Indian Sureau, and t h e  other  

a person holding t r i b a l  re lat ions ~ 5 t h  the  Cheyeme River Sioux. 

O n  October 28, 1903, the Secretary of the I n t e r i o r  reqcested the  

Geologicd Survey t o  maice t h e  exz~ina t ion  of t h e  a r s a  i n  qa ts t ion  ir, 

order t o  dotemix ukzro t3e coal 1a~d.s lay. In  pursuance of t h i s  

request X. R. Czlvert and a party f n n  the Geological Survey uzderboolc 

t o  survey the area i n  1909. He made the folloekg staternen%: 



n - i h e  Lance and Fort  Union fomz t ions  a r e  c3a l  b e ~ r i n g  in 
almost every rzgion >;here t h e y  occtlr, I n  t n t  a rea  here 
&sasse&, however, t h e y  cantain very l i t t l e  ligF!ite but 
includz mrny Se& 05 carjcnactous sha l e  concak ing  ler-ses 
o f  l i g n i t e  2 few iJlckes thick.  

There uere  o t h e r  geological  r s ~ o r t s  p r i o r  t o  and a f t e r  1909 and 

L - 
h e y  were dl v i ~ u a l l y  t h e  szm. X r .  C. a. Lesher, who t e s t i f i e d  as 

an  expe r t  f o r  defendant, s t a t e d  t h a t  even if t o d z y l s  knowledge of coa l  

condi t ions  in t h e  Cheyerze River Reservation had been ava i l ab l e  -h 

1909, it st i l l  xould not have affected t h e  value of  t h e  l and  which >iZS 

s o l d  as grazing and a g r i c u l t u r a l  lands,  I n  o t h e r  words t h e  land had no 

a d d i t i o n a l  v d u e  as c o r l  lands  i n  1909 and t:f;atever v d u e  t h a t  m2y  h a v ~  

I 3 . n  Spr ings  TrLbe of I ~ Z i a n s  v. Unite6 S tz tes ,  103 C. C l s ,  ?u, 7kS 

s o l e l y  

t o  t h e  ques t ion  of whether o r  m t  t h e  coa l  had coinnercial v d u e  a t  t h a t  

tine. Th i s  i s  not enougi t o  crezte  l i a b i t L t y  on t'ne p a r t  o f  d e f e z d a t .  

I n  a d d i t i o n  t o  t h e  p h y s i c d  presence of c o d ,  it x u s t  be shown t h a t  

t h e r e  w a s  ad2ed vaiue  because of t k s  c o d ,  The p l a k t i f f s  cannot nalce 

If not'ning xa s  added 'io t5t =lue of  t h e  L a d  by t'ne presence o f  

c o a l  d t?osi ts ,  then plalnti, ' , '~ 



P 1 a b t i f f s  contend tha t  defendznt bas misunderstood t 5 e  crse  1ke2 

it continues t o  t r z a t  the m z - ~ t r  of the COG lands a s  a comerc ia l  

e n t e q r i s z  as the Sec~etar ; .  of  the  1r;lericr did, That  %:as the  only 

mxiner i n  which t h e  Secretary could t r e a t  them and s t i l l  comply with 

tkc  w i l l  of Congress i n  the matter. P la in t i f f s  a rc  assuming, without 

proof in the  record, that, Congress was going t o  reserve any coal  bearing 

lands i n  the  zrea f o r  the Sioux Indi=s. There i s  jus t  as much o r  more 

reason t o  assume tha t  Congress was going t o  t r e a t  thza jus t  a s  it did  

a.  he other  c o d  bearing public lands and s e l l  then at  a higher price.  

The crux of t h i s  case l i e s  i, the question as t o  whether o r  nct  

t h s  c l a s s  if icz$icc of the Chq-erae EL-cer Beservation l a d s  as non-cod 

lar.&s k-as proper under tine circmstulces .  Thls question nust neces- 

s a r i l y  be de teninpd i n  Kle li&t 02 the situatior! a s  it existeC the-. 

:.!e obviously a r t  not f r e t  t o  exercise hindsight based q o n  the tech- . 

n i c a l  and c o m e r c i d  knowledge or" tocby, See Fulton T r u s t  Conpa-y of 

WCW York, Tmstee v. ~cComack, 257 I!. Y. 132, 177 X. E. 397, 77 A.L.2. 

L99, 502-3 (1931). 

Conditions ir. 1909 with regard t o  t'ne mining of the  t y p e  coal  found 

i n  t h i s  a r e a  were ucfzvor23lt t o  say t'ne l eas t .  S t r i ?  n i n i q  :-as doze 

by h a d  o r  15th a horse and s c r q e r .  Econcmical ccm-nercid ninks of 



>iZs a r t ascnsk le  sys tea ,  it must be rexenbered t h a t  t h e  regu la t ions  

wer: es tab l i shed  fo r  t h e  cour;trj  as  a whole acd no t  s p e c i f i c a l l y  f o r  

L. h i s  on= area .  The a c t i o n  was made necessary by t h e  abuses of  t h e  c o d  

operators <no were gathering l a r g e  coa l  l and  holdings  by purchasing 

then frorn homesteaders F&O, i n  many instances,  had gone on t h e  l and  f o r  

t'ne express purpose of s d l l i z g  t o  coal  companies. A s  a ma t t e r  of  p u b l i c  

po l icy  It b--- - ~ ~ . n e  necessary t o  put a s top  t o  t h e  p r a c t i c e  and ~ i t ~ o l d i n g  

coal  lan2s  fro= s e t t l e x e n t  cas t h e  nethod adopted by.Congress. The 

Z Secre ta ry  xas c'r.arged with Liplercecti-rlg t h e  p r o g r m  ar.d it w z s  l a r g e l y  
. - 

a d i s c r e t i ona ry  matter baseci upoil t h e  rtcorner-dations and experience 

- 
of  t h e  C-eological Survey. I n  o r d z ~  t o  have a. standard by hihich t o  

determine what was t o  be cors i&r td ' cod .  bear ing lands  t h e  c l a s s i f i c a t i o n  

Opera tLo~s  >;ere i n  beds averagizg j$ t o  15 f e e t  %hick and t k z t  he xas  s t i l l  



Th: ac t icn  of S : c y = t a r j  i- az1:rizg t > t s t  r e p l a t i o n s  t o  t h e  

land of t he  Cheyenne 2 iv s r  Xestrvation i s  not t o  be c r i t i c i z e d .  These 

l a n b  werz no ciiffereni; than a q  other  land ~II t h e  publ ic  domain. They 

v e r t  being opened t o  s e t t l e z e z t  and had t o  be c l a s s i f i e d  i n  accordacct  

x i t h  t h e  lax.  The f a c t  t h a t  defendark xas act ing as t r u s t e e  f o r t h e  

Indians i n  t h e  s a l e  of t he  land does not chage t h e  need f o r  c o n ~ l i a n c e  

with t h e  of Congr-ss. So f a r  a s  t he  t r ea tnez t  of  t h e  c o a l  on t he se  

lands under commercial r e p l a t i o n s  i s  concerned, t h a t  i s  what Congress 

wanted done. k s  s t a t e d  before these lands were no d i f f e r e n t  in t h a t  

aspect  than a ~ y  o the r  publ ic  land being opened f o r  settlerner-t. 

So f a r  as  t h e  t zxs t ec  r t l a t i o ~ s h i p  i s  concerned t h e r e  has  no t  

betn  sh0i.m any v io l a t i on  of f iduciary  duty 3y defendant through t h e  

- A L  2 -- - - 
CbY,U,L, ~f t:i= S c c ~ - ~ t a r y  of ilie In-Lerior. befenaanz t rea ted  t h e s e  1znd.s 

t h e  same 2s it t r e a t e d  t h e  p u j l i c  lands. A s  s t s t e d  many t imes t h e  t r u s t e e  

i s  not  ul i n su re r  of t h e  ?roperty of t h e  costui  que t r u s t .  If we  were 

t o  follow t h e  theory of p l a i n t i f f s  t'nat t he  c o m e r c i d  va lue  o f  t h e  coa l  

lan2s  as of  1909 i s  not pertken' ;  t o  t he  case i n so fa r  2s l i z b i l i t y  i s  

concerned and ye t  does become per t inen t  whtz the  ques t ion  o f  vahc  i s  

presented,  we would, i n  e f fec t ,  be hold-g t>e &fendank t o  a t r u s t e e  

ob l i ga t i on  zqounting t o  t h a t  of an insurer .  Ne i th t r  t h e  f a c t s  nor  t h e  

l z x  ~ u s t i 9 j  any sach proposit ioc.  Se t  ?ulton T r z s t  Company o f   ex York, 



car r ied  oc t  his uxty t o  dis~osc of t>e 1x2s a s  ordcr-6  by Congrzss and 

shce a l l  o f  t h e  lands were not d i s p x e 5  or" 2-6 some have been r55urncd 

R i v e r  S i o u ,  zlong w i t h  th: miner21 r i g 5 t s  i n  c e r t a i n  o t h e ~  lands. The 

p l a i n t i f f s  no..; o m  t5rough al1oi;;nent o r  a s  t ~ Y c a l  p r o p ~ r t y  102,961.22 

ac res  of  the l and  involved i n  t h e  1908 act ,  o r  z L ~ o s t  one- thi rd  of t he  

t o t a l  a r t z ,  a lozg with whatever por t ion  of t h e  l i g r , i t e  d iscovered trhich 

It s e z m  ur-recessary b =-lore m y  other  phase o f  t h i s  cast. Vith 

the ck t emina t i on  t h a t  t h e  Stcr-Ltzry,of the I n t e r i o r  a c t e d  propzrly i n  

c a r ~ ~ n g  on t  t h e  & t i c s  of h i s  oi'fict and t 'nat  h i s  method. of  d o b g  so 

. . L .  . . %as reasonabk  cndt r  c ,u i , s t in~ conar >ions, tnc p l a i n t i f f s  art n c t  e n t h t l t d  

should Se dismissed a d  zc ordzr t o  t h ~ t  effect will be en t e r ed  

accordingly. 

- 8 - . .  I-:. T-  sol: 
. , Assocla t= Cori::issione~ 

Louis J. OtXar r  
4-ssociate Ccxxissioner 




