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OPINIOKN O" THE COMISSION
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O'Marr, Commissicner, celﬂv ered the opinion of the Commission.

This Commission, on December 13, 1955, made an interlocutory award

to

ct

he Kiowa, Comanche and Apache Tribes for $2,057,1656.00, less offsetis,
if any, which defendant might be zble to estzblish.as deductible under

Section 2, &0 Stet. 10L9. Since szid date of the intex rlocutory eward

-

a

defendant has emended its answer seiting forth claimed offsels, hearings

:ave been held with respect thereic, evidence and testimony received by

o

this Cormission as presented by the parties herein arnd requsstied findings

&nc orisfs have been filed in support of ihe contentions of the parties.
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Defendant claims total offsets in the total sum of $2,111,316.03
against petitioners, of which sum defendant would have the Commission
apply $2,067,166.00 in satisfaction of the interlocutory award. The
items upen which the claimed offsets are based are contained in the
General Accounting Office Report (Def. Ex. 26), which was prepared by

said office at the request of the defendant. From the record of dis-
bursements made by the United States as deta;led in the G. A. O, Report,
defendant presents claimed'offsets of two typeg: (1) those irndicating
direct charges ggainst the petitioner tribes, and (2) charges which
defendant asserts should be offset according to the proportion of the
population of petitioner tribes to the total Indian population of the
Kiowa Agency. The direct charges claimad by defendant consist of two
ics: (1) payment of depredation judgments invo;v;ng petiticner
tribes -- $1,561,388.00; (2) cash pzyments to indigent Indians of peti-
tioner tribes -- §3946,8LL:.96. The charges which defendant asserts based up-
.emoa population basis are also set forth in two categories: (1) thdse
disbursements where the vouchers or invoices indicated that the items
involved were for issue to the Indiéns, and (2) thoses disbursements

where the vouchers or invoices did not on th=1” face indicate whether

the items were for the Indiesns or agency, ecducziionzl or other use.

Depredation Judgments

The largest offset item is for $1,561,348 (the sum orizinally claimed.

\,\\
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was $1,563,5L8, tut $2180 was deducted by defendan® because of its in-
- 2bility to show that the judgment in this amount was for depredation

commivied by the Kiowz, Comanche or Apache), being the aggregate of
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110L judsments entered by the Couri of Claims ageinst the pell
and defendant for'depredations cormitied by the petitloners herein prior
to March 3, 1891. (Fdg. 27).

The Act of March 3, 1891, 26 Stat. 851, the so-called Indian Depre-
dations Act, authorized suits in the Court of Claims for damages sus-

" tained by United States citizens resuliing from property taken or
destroyed by Indizns belonging to 2 tribe in amity with the United Statles.
By Section 6 of the act the amount of each judgment was to be deducted
and paid in this order: (1) from tribal anmuities; (2) from funds due
the tribe, arising from the sale of their lands or otherwise; and (3)
eppropriations for the benefit of the tribe, other than appropriations
for their current and necessary support, subsistence and education.

In final analysis, the questions here presented are: (1) whether
the amount of the depredation judgments are subsisting charges against
the petitioners and (2), if so, whether they may be paid by deduciting
the amount thereof from the interlocutory award we have made herein,
without action of the Secretary of the Interior directing the deductions
therefor under statutes hereafter to be discussed?

The first question must be aﬁéwered in the affirmative. Section 6
of the Indian Depredation Act expressly provides that the amount of any
jucgment rendered against the tribe by which, or by the'members of which,

the Court of Claims shall find committed the deprecdations, shall be

charged against such tribe and cdeducted from iis said {ribzl arnmities,
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anmiities, funds or appropriztion moneys of the cheracter sSpeci. fied in
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shall remzin a charge against the tribe and shall De deducted from any

m

of the designated tribzl rescurces that may become due therezfter from
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defendant. Thus, the charge for reimbursing the Coverrment is a continu-
ing one, but one that cén only be satisfied by deductions from the
particular tribal resources mentioned above. This liabil lity was creaued
by statute and its enforcement must be limited to the means provided bty
the act creating it, namely, by deductions from the designated tribal
resources, and only those. 33 C. Cls. L76, L79.
¢ Section & of the 1891 Act directed the payment of depredation

judgments from the Treasury of the United States, they were not paid
until special appropriations therefor were made. The reason annropri-
ations were deemed necessary was perhaps to comply with Sec. 126, 25
U. 5. C. A., (R. s. 2098),'which reguires special zppropriations to pay
depredation claims.

But when the appropriation acts were passed to pay these judgments,
(for list of the appropriaticn acts and disbursements see Pet..Ex. 126
and pp. 78 and 181-2, G, &. 0. Report, Def. Ex. 27), the acis (see Fdg .
27-c for text of a statuie which is typical of the provisions of 211 such
appropriation acis, except that of August 26, 1912, 37 Stat. 617-618)
made radical changes in the method of reimbursing defendant for the judg-
ments it paid, Instead of the mandatory reimbursement of the Govergment

for trhe judgmenis paid by it through deduction from availzble tribzl
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anmuities, funds or appropristions for tribel benefii, other th

'3
)

O
k4



their suppori and education, as was recuired by the 1891 act, each of the
severzl apprcepriation acts (with the exception noted gbove) for paying
the judgments provided that --

"such deductions shall be made according to the discretion

of the Secretary of the Interior, having due regard to the .

educational and other necessary requirements of the tribe or

tribes affected; % %#."

These provisions must be considered as superseding the mandatory decuction

provisions of the 1891 act, or, as stated by the Court of Claims in

determining the effect of a similar appropriation act on the 1891 act:
"The Act of July 28, 1892 (27 Stet. 282, 319), amended the

foregoing statute Llndlan Danrodatlons Avts 26 Stat. 851/,

and judgments in Indian depr tion es should be paid from

tribal funds in anO”danC° with the discretion of the Secretary

of the Interior." Duwamish etc. v. United States, 79 C. Cls.

530, p. 412,

The Attorney Generzl on February 6, 1895, reached a similar con-
.clusion in holding that an appropriztion act, similar to those involved
here, vests a discretionary power in the Secretary of the Inierior io
determine which depredation judgments be paid and the manner of paymen
(Pet. Ex. 1LO),

we next consider the actions taken by the Secretary of the Interior

under the various appropriztion acts for payment of the judgments against



"out of which the same should te paid. due regard being

had to thexir educational and other nscessary reguirements,!

Thus, it is plzin that the Secretary of the Interior exsrcised his dis-
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cretion as to reimburement of the Govermment cut of {ribal anmuities,

funds or zrpropriations for the judgments it paild, and decided there
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were no such anmiities, funds or appropriations out of which they should

be paid. The implication of the above language is that there might have
been anmuities, funds, or appropriation moneys of the character speci-
fied in Section 6 of the 1891 act, due the petitioners at the times of
the judgment appropriations and certifications of the Secretary, but

if there were, would such facts meke the amount of the judgments an off-
setable item? For the reasons hereafter stated, we think not.

As we have before stated, the charge against petitioners for the
depredation claims exists buit its form has teen changed. Instezd of
owing those who suf’erﬁa the lesses, the Indians owe the Goverrment
which paid them by satisfying the judgmenis therefor. This charge was
not one that was voluntarily assumed by the Indians, but one crezted by
an act of Congress and in so doing the Congress did as it pleased and
adopted plain rulss to govern the payment of the claims. The original
plen, as appears from Section & cf the 1891 act, was to deduct the
amounts of the acdjudicated claims from spezific tribel credits or re-
scurces wnenever they became due the Indians from defendzant. Under the

act no other tritzal resources could be used to satisfy the cleims and
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when the defendant peid ithe judgren
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pecific tribal rescurces before zlluded to, and none other.

5

101



(SN

stitute 2 general tribal obligation, for, whether the sfatutory liability

was to the victims of the depredations or the Govermmerni, it was one that

could only be discharged by deducting the amounts from the designaled

An examination of the acts zppropriating money for paying the
depredation judgments (Fdg. 27-z) shows that the provisions of Section 6
of the 1891 act respecting the deductions from tribal credits for re-
imbursement purposes has not been changed, in fact, those.provisions
are expressly recognized in each of the judgment appropriation acts. But
in place of the directicn in the 1891 act to make the deductions from the
three tribal credits, the zppropriation acts modify such mandatory

LRI P L . PR L] s +lace wmmce amT e Wa
arrecrinns resnesting sueh dedusticone and provide that they may cnly te
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made "accerding to the discreticn of the Secretary of the Interior % #,0"
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Parenthetically, itlmay be suggested, that if the Congress could fix the
rules for reimbursing the Govermment, as it did in the 1691 act, it could
modify those rules, as iﬁ did in the judgment apprcpriztion acts. So
such tribal funds or crediis could not be made aveiladie for reimburse-
ment purpeses until the Secretary acted and made them available, True,
the acts require that in exercising his ‘discreticn he shall have due
regard to the educationzl ard othef necessary requiremsnts of the tribes

affected, but he was zlso made the scle judge of that and there is no

intimation that, in not allowin
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ment; he acted other thran in the best of faith

crevicnary powers granted nim by the
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acted. And, in so acting, the existence ol the designated sources of
tribal crediis at the times he acted, or thereafter, was immaterial, for,
as we have already stated, the reimbursements for defendant's outlays
for such judgments could only be made from the tribal credits srecified
in the 1891 act, and the action of the Secretary applies to the use of
these credits, and none other; he could withhold them or make them avail-
able for such purpose as he thought the interests of the Indians, or the
Inaian Service, required,

It is obvious that we have been granted no power to review the action

f the Secrstary and excergise for him, or in his stead, the discretionary

powers vested in him, and none other, by plain law, & discretion, it may
be remarked, that has never been questioned by the Congress during the
upwardé of sixty~five years the Secretary has similarl& acted in @pousands
of depredation cases under identical statuies. Nor, as we have said
before, can we treat these stztutory deduciions as general obligations of
the petitioners,

In view of the zbove, we must hold that defendant is not entitled to
oifset any of llOBIOf the judgments agzinst the award heretofore made.
The remaining judgment for $719.00 for i ch an aporopriation was made by
the &ct of August 26, 1912, will be considered later,

Counsel for defendant calls our attention to two cases in which the

Court of Clzims zllowed offsets for depredztion paymentss Shoshone Tribe v,

United States, 82 C. Cls. 23, 54, and Duwamish et al. v. United States,

79 C. Cls. 530, 612, In the Shoshone case, the offset for $1L00 was in-

cluded with gratuity payments azgregating cver a2 million dollars

attention of the
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in its opinion:

A1l that appears is that no decuctions for the judzg-
ments found were made by the Secretary from the annuities
due the lndians under the treaty of 1855. We include the

same in defendznt's counterclaim under the theory that in
the zbsence of some affirmative record from the lniterior
Department, some direct action with respect thereto, the

act of our jurisdiction comprehends them as set-offs. The
language of the jurisdictional act is broad and does, we
think; intend a disclosure of 2ll sums of money disbursed
by the United Stztes for or in behalf of the Indian claim-
ants. The set~off is a legal one and not 2 gratulty.

Obviously, the facts there shown are entirely different from those here
under consideration. In the instant case, the Secretary of the Interior
took affirmative action (Fdg. 27-c) in zccordance with the power wvested
in him by each of the appropriation acts and certified that there were
no funds or agpropriation moneys out of which the depfedation judgments

should be paid,

Included in the pleaded offsets of $1,561,368 for depredation judg-
ments is an item of $719.CC which was for depredations committed by
members of the Comanche Tribe and for which judgment was rendered in

that amount and included in the Apppropriztion Act of August 24, 1912,

37 Stat. 595, €17, and paid by defendant.

The pertirnent part

[o]

f the text of this act is s&t forth in Finding
27-c. It will be noted that it differs from the other acts
money to pay the depredation judgmenis only in that it does not give the
Secretary the discretionary power to meke deductions for the amount of

such judgzments paid by the defendant, or the time anc preportions of such

judgment payments, but it does contain -this sizni
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rnificant languzze in re-
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ierring o thz amounis of judgments peid by defendant: ‘Yand the emounts
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paid shall be reimbursed to the United Stales: * %.“,AThiS quoted language
of the 1912 act merely says that the defendant musl be reimbursed for the
$719 judgment it paid and nothing more; but can it be paid from any re-
sources of the tribe, that is, ffom the award we have made, or must it
e deducted from the tribal annuities, funds or appropriation moneys
designated in Section 6 of the 1891 act for such purpose? The other
appropriation acts did not affect the defendant's right to make the de-
ductions in the manner specified in that act, they simply deferred them
until tﬁe‘Secretary should determine that they should be made, and then
‘only from the anruities, funds and appropriation moneys specified in
Section 6 thereof. Hence it would seem to follow that by the direction
to pay in the 1912 act it was not iﬁtended to do more than require pay-
ment from the tribal sources designzted in said Section 6.

Since the defendant's position is that this judgment claim fér
$719.00 must be satisfied by deducting it frem the award we have made,
it must be determined whether such award comes within any of the three
categories of Section 6 of the 1891 act frem which deductions can be
made to reimburse defendant. The award was for additional compensation
or the pelitioners' lands zccuired by defendant under the 1900 act.
Obviously, the awaré is not an "anmuity® 5r an "appropriaticn for the

benefit of the tribe,” as those terms are used in Section &, so it would

have to be considered as a fund due petitioners from defendant Marising
from the sale of their lands, or ctherwise." Assuming that the award
is for money payeble, or that should heve been paid, under the 19C0 act,
it would be z fund made available for reimbursiﬁg defendant. In fact,

unless it is such a fund, there appears no way for reimbursin g cefendant.

e —



ot

Wrat, then, is the effect of the provisions of the 19C0 act? These
provisions (Fdz. 27-e) beyond gquesiion, exempt 2ll money, or interest
thereon, payable thereunder from being applied to the payment of any
judgment that had been or might therezfter be rendered. Of course, all

or $719.00, against petitioners
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would be exclucded from payment out of such fund, so by the express pro-

vision of the 1900 act that

<o

udgment cannot be allowed as zn offset,
and is disallowed.

As an alternative position to that claiming the amount of the de-
predation judgments as an offset, the defendant would have us consider
the emount of such judgments, $1,561,368.00, a2s a payment on the claim,
that is, that emount plus the $2,000,0C0 the defendant paid in cash
should constitute the consideration for the land it écquired by the
1900 zct. Nothing in the act or the circumstances of iis passage lend
suppert to this contention.

Indigent Indians - Cash Payments

Defendant claims an offset of $396,8LL.96 fer cash payments to
indigent Indians of petiticner tribes from fiscai year 19L5 through
fiscal year 1956, Petitiorers admit (Peﬁ. Reg. Fdz. 28) that these pay-
ments wesre made to identifiable individuzl memters of petitioner tribes.

Petitioners urge, however, that these payments should be denied as off-

6]
M

sets because, (1) these are "relief" payments specifically excluded by
Section 2 of the Indizn Clzims Commission Aci, (2) the payments were

made to individuals and there was no trival distribution, and (3) there
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V. United States, 128 C. Cls. LS, 72, and Yencminee Tribe v, United States

118 C. Cls. 290, 316, in which cases that court allowed offsets for
‘funeral expenses and boarding care of indigent Indians.

v stated above, petitioners contend (Pet. Br., p. 59) that +these
payments are within the exceptions of Section 2 of the Indian Claims
VCommission<Act, 60 Stat. 10L9, as "relief!" payments. The act provides
with respect to offsets and gratuities that:

%# % % monies spent # # % for expenditures under any emergency
appropriation or allotment made subseguent to March L, 1933,
and generally applicable throughout the United States for
relief in stricken agricultural areas, relief from distress
caused by unemployment and conditions resulting therefrom, the
Prosecution of public work and public projects for the relief
of unemployment or to increase employment, and for work relief

ot ot e

(including the Civil Works Prog am) st gll not be a proper off-
set against any awa

The sums disLursed as cash paymenis were made under the provisions.ol
appropriation acts for the Bureau of Indian Affairs, Department of the

Interior, authorizing expenditures for "Hezltih, Education and Welfare

Service," "Jelfare of Indians," "Support and Rehabilitation of Needy

Indians™ and "Education and Welfare Services.®™ These appropriation acts

P

are not within the exception Many emergency appropriation or alloizent

made subsequent to March b, 1933, and generally applicable turourDOLt t

United States for relief % % #" zs provided in the Inaﬁan Claims Com=-

1

mission Act,

Petitioners! counsel ciites Poitawatomie Tribe et 2l., v, United

(@3]

States, 3 Ind, Cl, Comm. 5L0; S5868=5&!

-

, as authority for holding cash pay-
ments Lo indigent Indians nct to te proper cffsets. In thai case, the
United States claimed offsets (on a percertage basis) of $181,377.L8 for

indigent Indian expendiiurss, Of the toial amournt, $117,L1LL.03 was

5 107



Cistursed as cash payments in 1951 from the appropriafion for "Health, Edu=-
cation and Welfare Services, Bureau of Indian Affairs." Of the 123
vouchers showing these cash payments, only six Indian recipients were
identifiable as members of the Citizen Band of Pottawatomie and they re-
ceived but a2 total sum of $502.57. In view of the proof offered, this
Commission held, with respect to offsets for the cash payments and other
aid to indigent Indians, on a requested percentage basis that was a
questionable estimate, that, in view of the few members receiving cash
payments and the advance state of civilization of the Citizen Band of
Pottawatomie, it would be unconscionable to charge such individual
benefits against the Citizen Band as a tribal benefit.

In the present proceedings, however, the facts are different. In
aduivion Lo casn payments, detendant seeks to offset cther aid to, indi-
gent Indians on a percentzge basis against petitioners. These expendi-
tures in the amount of $3L,7LL.26 have been denied (Fdg. 38) because of
the failure of defendant to identify the individual Indian receivin
the assistance with petitioner tribes,'éince the record indicates such
can be accomplished with respect to these items. Each and every cash
payment made to individual Indians, however, has been traced to members
of petitioner tribes and is claimed as a direct charge and not a per-
centage of the total sum. The following cash disbursemenis were made by

the United States:

19L5 : - 296,00
1946 85,00
19L7 10.00
19L9 Lh7.13

1950 25,971.97
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IUTh 1951 58,853.50
1952 1:3,179.00

1953 79,60Lk.31

195L 'hé 97h,75

1955 68,21.1 00

195¢ 73,152.00

Total 939638}4&395

The disbursement of such large sums in cash payments to individual members
of petitioner tribes, especially within the past six years, undoubtedly
has resulted in a tribal benefit,

Petitioners further contend that there should be a cut-off date
bnyond which this Commission should not consider vrat ities sought as off-
sets Dy- defendant. Petitioners contend that if any of the &liternative
dates they propose in their brief-(pp, 73-78) were taken as the cut-off
date for considering gratuities, then §311 ,151.06 of the cash payments
claimed as offsets (for the fiscel years 1952 through 1956} would not
be before the Commission for consideration. Petitionefs urge, alter—
natively, that either the date of the Indian Claims Commission Act
(August 13, 19L6), or the date of the filing of the petition, or the date
beyond which no claims could be filed before this Commission (August 13,
1951), should be the cut-off date for allowable offsets. Counsel for
petitioners during the hearing on offsets stated he knew of no case
wherein the law was set forth pertaining to a cut-off date for gratuities
and conceded that the Indian Claims Commission Act itself does not prowide
fér.osuch a cut=offidaté (Tr. 1307-1308). In their brief on offsets

(pp. 76-77) petitioners cite Sicux Tribe v, United States, 105 C. Cls.

725, as authority for the position thai offsets should not be charged in

This proceeding beyond June 30, 1951, the close of the fisczl year



date for the filing of claims before this Commission. In the Sicux case,
supra, the G, A4, 0. Report includes disbursements through June 30, 1925,
The petition in that case was filed on May 7, 1923 and the period within
which to file claims under the jurisdictional act expired June 3, 1925,
So we see that in the Sjoux case the court did consider offsets beyond
the date of the special jurisdictional act and the date of filing of the
pe’cition'there.:in.. In that case the court did refuse (105 C. Cls. 725,
811, 812) to order further proceedings to determine on further account-
ing the status of accounts between the parties beyond the date .of the

G. A. O. Répbrt in that case. The court said

% % % In other words plaintiff says that after we have
decided the issues presented we should order a further
" accounting as to the balances and allow plaintiff another
opportunity to raise further issues if it should so desire.

There must be an end to cases, We camnot keep them open
indefinitely for plaintiff's convenience in order that it may
have several trials and decisions in each case as to its legal
right to recover on the issues presented and which may be late
presented before closing the case on final accounting as to the
offsets, if any, against such amounts as may be due under the
decision on the issues presented when the cases were prepared,

‘ argued and submitted. Rule 39(a) was not intended to authorize
or provide several trizls on questions as to legal rights of
an Indian Tribe to recover, oT to permit piecemeal trials in
chief. Plzintiff knew when it received the accounting report
on April 19, 1932, that the accounting ended on June 30, 1925,
and no mention was made of the matter until the briefs in the

seven cases were filed, % % %
As previously stated, if a cut-off date for considering gratuities was
adopted as proposed by petitionsrs it would result in the Commission

refusing to consider the claim for offsets of $311,151.06, representing

cash payments tc indigent Indians of petitioner tribes, The General

Rules of Procedure of this Commission, Section 12, relating to counter-

claim, cross-claim, and set-cIf, precvide for the pleading of offsets
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fter the entry of the interlocutory orcder of liabilily against the

United States. Paragraph (b) of said Rule 12 provides that 'iWhen the
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United States fazils to set up a counterclaim or set-off, through over-

sight, inadvertence, or excusable neglect, or when justic
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may by leave of the Commission set up the counterclaim or sei-off by
amendment.® In the instant case, defendant introduced the supplementary
G. A. 0. account of these cash payments (Def. Ex. 30-4) at the hearing
on offsets and so would appear to be presented in sufficient time to
permit petitioners to ascertzin their authenticity.
For all the above reasons the items making up the sum of $396,8LL.96
in cash payments are allowed as proper.offsets.
DISBURSEMENTS UNDER VOUCEERS CR INVOICES
INDICATING ITEMS WiZRZ ISSUZD TO INDIANS
The G, A. O. Report, Part III, consisis of two sections. Section A
covers disbursements ﬁnder vouchers or invoices indicatiﬁg therson that
the items were issued to Indians of the Kiowa Agency. Indians other than
menbers of petitioner tribes have been under the jurisdiction of this
agency but in view of the findings herein made and the mumber of other
Indizns reported under the agency's jurisdicition in later yearé it is
believed that the finding that petitioner-iribes consisted of 73% of the
total Indian populaticn is fair, Petitioners admit that during the period
1901 through 1910, on the average, petiiioner ' ancestors constituted
approximately 7L per cenit of the Indians under the Kiowa Agency (Pet. Req.

hl). Under Section A of Part III, defendant claims that the United

tates disbursed items to the Indians of the Kiowa Agency in the amonnt

101,
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o €&l 1S and recussts that 739 of that sum be charged zs offsets



against petitioner %ribes, or $103,L15.0k. Thre items included within the
total sum in Section A are discussed herein in Findings 30 through LO
-and will be briefly considered in this opinion,

Clearing, ®reaking and Fencing iand - $L,877.52

Defendant urges that $L,877.52 be offset as having been disbuféed
for the benefit of the Indians for these purposes. The G. 4. 0. Report
shows that the entire sum was expended for barbed wire and staples. The
evidence shows that barbed wire was issued to the Indians (Pet. Ex. 51)
at the Kiowa Agency, The defendant is entitled to an offset of 73% of
said $L,877.52, or $3,560.59.

Seeds, Fruit Lrees and Fertilizers - $2,626.62

In 1942, the United States disbursed $1,966.99 for 37,9L2 pounds of
vegelable seed and 17,000 paper bags. These iiems can scarcely be con-
sidered for demonstration or educational purposes, and the sum of $1,435.90,

being 73% of $1,966.99, is allcwed as an offset. The items making up the

balance of the $2,626.62 are denied as offsets. Quapaw Tribe v. United

States, 128 C. Cls. LS.

Agricultural Implements and Equipment - $7,011.L2

There is evidence that for the fiscal years 1901 and 1902 items of
this type were furnished Indians at the Kiowa Ag?ﬁc& and that after that
period a system of credit was established for.tﬁe indiéns to secure these
items. Defendant is entitled to offsets for the sums expended on these
items, with certain exceptions (Fdg. 32), for the fiscal years 1501 and’

1902 in the amount of $1,6:L.08.
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This item has been denied as a proper offset (Fdg. 33) for the
reason that the sum indicates an individual rather than a tribal benefit,.

~

. . - . 7
Pottawatcmie Tribe v. United States, 3 Ind. Cl. Comm. 567

Expense of Indian Delegations ~ $370.31

The items under this grouping are denied since it appears that the
tribal affiliation of such delegations should be ascertainable.
Hardware, Glass, 0il and Paints - $9LL.60

Household Bauipment and Supolies - $1,L09.LhL
Indian Dwellings - 31,129.16

A1l of the items in these groupings are denied as proper offsets.
There is no evidence of receipt of these items by the Indians, and they

are, with the exception of Indian dwellings, of the type that may have

been for administrative or agency use., Quapaw Tribe v.. United States,

128 €. Cls. L5, 63. The expenditures for Indian dwellings are denied
because it would appear that the tribal affiliation in 19h3 of the indi-~

viduals should be ascertainable.

Indigent Indians - $3L,7LL.26

These items are denied a5 offsets on 2 pro rata tasis since it
appears that the tribal affiliations of the individusl Indians receiving

the items are susceptible of identificatio

I
3

Tr, 1352-135k),

Livestock = Feed

and Care of - $3L8.10, and
Purchase of - S127.33

The items under these groupings are denied as offsets since they

appear 1o be of the type purchased for zgsncy use, Quavaw Tribe v,

United States, 128 C. Cls, L5, &L,




Mills and Shops - $852.5L and
Pay of nerders, Stockmen, Blacksmiths,

Butchers and Carpenters - $667.9L

The items under these groupings appear to have been mostly of the

kind for agency use or educatiorzl purposes and are denied as offsets.

Provisions - $86,509,07

The facts as found herein disclose that in the fiscal years 1901
and 1902 large quantities of provisions were issued to the Indians of
the Kiowa Agency. These facts also disclose that in September 1903
they were reported to be living on their own income. ADefendant has

therefore been found entitled to 73% of the $L8,863.L3 expended in fiscal

years 1901 and 1902, or $35,670.30. Quapaw Tribe v. United States,
128 C. Cls. LS, 66.

Transportation - $583.68

.

The items making up the total sum of $583.68 are set forth, and the
reasons for denying these items under this grouping as offsets, in Find-
ing LO herein. Where items within certain groupings have been denied
as offsets the transportation of similar items will also be denied unless
issue to the Indians can be determined from the record.

DISBURSRMENTS KIOWA AGENCY WHERE VOUCHERS
CR IXVOICZS DO NOT INDICATZ WEETEZR THE
ITEMS WZIRE FOR THZ INDIANS CR AGENCY
EDUCATICKAL OR OTH=ZR USE

Section By Part III of the G. A. 0. Report groups expenditures under
the Kicwa Agency for the fiscal years 1901 through 1947 where the vouchers
or invoicss do not indicate whether the items were for the Indians or

pa

agency, educationzl or other use, The total disbursemenis under Section B



claimed by defendani to be proper offsets amount to $68,065.80, and

defendant asks that 73% of thi

n

this case.
in.
as followss

Agricultural 23de..cesoecccncecocscssss

Agricultural Implements
and Equipment..e.O....."..O...‘....ﬁ

Hardware, Glass, il
and PaintSGOOO0...0‘.'“...'.‘.0.000..

Household Equipment and Suppli€S.ecceces
LiveStOCI{QOOQQQ.'.'G‘.OOQ.GO.'OOQO..'..I
Mi.lls andShops..@oo.l.;0...‘0..0.'0."0

Pay and Exmenses. Agency
E‘nployeesﬂO°°QGQQOQQBCQOOO.Q.QGGQQOCQ

Surveying and Allotiingceccoscescosscen
- Transpor'tationeoooaoeoooooeoooo.ooooocc

The items under the groupingss;

amount, or $L9,688.03, be allowed in
These groupings are analyzed in Findings L1 through L7 here-

The groupings and amounts expended for items within each group are

$ 19.80
1,105.3k

75.1L
38.85
2,133.58
113,60

ik, 655 .62
7,395.06
8’ 767053 . <

Agricultural Aid; Agricultural Imple-

ments and Equipment; Hardware, Glass, 0il and Paints; Household Equipment

and Supplies; Mills and Shops; znd Pay and Expenses, Lgency Employees

(herders, stocimen, butchers, carpenters,. harness makers, general mechanics),

are denied as proper offsets because these items may well have been for

the most part, if not all, expended for agency or administrative purposes.

Defendant is allowed an offset of 73% of $1,53L.68, or $1,120,32, under

the grouping "Livestock™ for the feed purchased for

years 1901 and 1902,
at the Kiowa Agency, and all other items for feed

are denied,

livestock in fiscal

when defendant was supplying provisions to the Indians

d care of livestock
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Defendant claims offsets on a pro rata basis for surveying and ailot-
ting expenditures in the total amount of $7,395.06. The items in this
grouping are denied as offsets since there is no proof that the lands
invelved were those of petitioner iribes.

Of the $8,767.53 claimed for transporiation of goods and materials
to the Kiowa Agency, defendant is allowed offsets of $1,197.25, for the
transportation of certain agricultural implements and equipment as set
forth in Finding L7 for the fisczl years 1901 and 1902. A1l other items
under the ﬁransportation groupiﬁg are denied for the reasons set forth
in Finding L7,

To summarize, defendant is entitled to offsets in the total amount
of $LL1,150.L1 agzinst the award of petitioner tribes. The allowsble off-
sets are:v

Cash Payments, Indigzent IndianSeecescesecss $396,8LL.96 .

Clearing, Breaking and Fencinge.cescscsoses 3,560,59
Seeds, Fruit Trees and FertilizerSiocososs 1,L35,90
Agricultural Implements and Equipmentesces 1,6hk.08
ProOviSionSececocccoscoccssccosccasasscsoan 3555670630
"Feed and Care of LivestocKeoecssseacacscces 1,120.32
TransportatioNeceeccssccoscsccscssssccesoso 873.99

Total 8Ll ,150.1L

The Kiowa, Comanche and Apache Tribes are entitled to recover from
the defendant the sum of $1,626,015.86 for which sum a judgment will be

enteresd,

Louis J, O'Marr
Associate Commissiocner

We concur:

Edzar E. Witt
Chief Cormissicner
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¥m. M. Holt
Associate Commissioner






