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W i l l i z ~  C. Lekis, Jr., 
J. 207 Thompson, Jr .  ad. 
Frank I-Xskovsk~3 
At'tomzys f o r  Pe t i t ioners .  

0 'Earr ,  Commis s iozer ,  delivere? t he  opinion cf t h e  Comnission . 
This  Conmission, on DecsnSer 13, 195S9 nace an  interlocutor:^ axard 

t o  t h e  K i o ~ a ,  

Sec t ion  2, 60 

defendant has 

Conaxhe and -?ache Tribes f o r  $2,057,165.00, l e s s  o f f s e t s ,  



of f se t s  in the t c t a l  

General Accomting Office Report (ilef. Ex, 26), vhich w a s  p r e p r e d  by 

s a id  o f f i c e  a t  t h e  request  o f  t h e  defendant. From t h e  record of  dis- 

bursements maae by t h e  United S t a t e s  as  d e t a i l e d  i n  t h e  G. A .  0. R q o r t ,  

def er.dont p r e s e n t i  clalimedi.off s e t s  of txo type@: (1) those  ind ica t ixg  

d i r e c t  charges'  .5g&st t h e  pe t i t i one r  t r i be s ,  and ( 2 )  charges xhich 

defendant a s s e r t s '  s h o d 6  be ofkset  according t o  t h e  p ropor t ion  of t he  
.. . . 

populat ion of p e t i t i o n e r  t r i b e s  t o  t h e  t o t a l  Indian populat ion or" t h e  

L bribes -- $I,S6l, 368 .DO; (2 )  cash payments t o  i cd igen t  Ind ians  of p e t i -  

t i o n e r  t r i b e s  -- $39698Lt.95e The charges zkich defendant a s s e r t s  based up- 

.n-ma popula t ion  b r s i s  a r e  a l so  s e t  fo r th  i n  txo categor ies :  (1) those 

disbursexents  where t h e  vouchers o r  invoices indicated t h a t  t h e  i t e n s  

involved were f o r  i s sue  t o  t h e  Indians, and ( 2 )  those  disbursemerits 

where t h e  vouchers o r  invoices d id  not on t h e i r  face  i n d i c a t e  vfnether 

t h ~  5terr.s were f o r  t h e  Indizns cr agmcy, e&~ca t io r . a l  o r  o t h e r  use. 

Ds?redation J u c p - e ~ t s  

The l a r g e s t  o f f s e i  i t e x  i s  f o r  $1,561,368 ( t h s  sun originall-J claimed. 



, . l10L -jud,>.ec-s e - te rec  ~3- z ; ? ~  C o ~ r z  of Clziys a g ~ i c s u  t h e  ~ 2 5 i t i 0 ~ 2 r ~ .  

and defe~danf  f o r  dez?e&ticzs c o z i i t t e d  by $ t e  p e t i f  ioiX?rs h ~ h  p r i o r  

t o  Karch 3, 1591, (?dg, 27) .  

The Act of March 3, 1891, 25 S t a t ,  851, t h e  so-czl led I ~ c i i z n  3epre- 

dations Act, aut'norized s u i t s  i n  t h e  Court of Cia-ims f o r  dzizges sus-  

t a i ~ l e d  by United S t c t e s  c i t i z ens  r e su l t i ng  fmm p n p e r t y  tsken o r  

destroyed by Indians belongir,g t o  a trLbe in z n i t y  with t h e  United S t ~ t e s .  

i3y Sect ion 6 of t h e  a c t  t h e  mount of each judgnent was t o  be desucted 

an?. pa id  in t h i s  order: (1) from t r i b l 7  annui t ies ;  (2) from funds due 

t h e  t r i b e ,  a r i s i n g  from t h e  s a l e  of t h e i r  lands o r  o t h e m i s e ;  a ~ d  (3) 

z?propriat ions f o r  t h e  bezef i t  of t h e  t r i be ,  o t h e r  thar, appropr ia t ions  

f o r  t h e i r  cur-ent and necessary support, a S s i s t e c c e  azd e+acatlon, 

- 
In iim.3. anziysiz ,  t he  gcec t i ons  he r s  -,resext& zre:  (1) whet:?er 

5 
- 9 t h e  zqount of  t h e  depredation j udpen t s  are subs i s t i ng  charges a g z i n s t  

t h e  p e t i t i o n e r s  zcd (2), i f  so, whethe? 53ey m a 7  be pa id  337 de5ccting 

tfie arnouzk thereof  from t h e  in te r locu tory  axard tie hzve made h e r e i n  9 

without a c t i o n  of t h e  Secretary  of t he  I n t e r i o r  d i r e c t i n g  t h e  dedslctions 

t h e r e f o r  under s t a t u t e s  hereaf te r  t o  be d l s c x s e d ?  

rn  he first questlon must be zns;ered i n  the  a f f i ~ z a t i v e ,  Sect ior ,  6 

of t h e  In6 i zn  De?red.ttion Act e ~ r e s s l y  pl-ovides t h a t  t'ne amount o f  an;. 

j u d s e z t  rendered against  t h e  t r i b e  Sy ~:hich,  c r  by t h e  rriedxrs o f  wkich, 

t h e  Court o f  C la im  s h a l l  ficci c ~ r ~ i t t e d  t he  de?redztions, sis2.L b e  

chzrge2 agz in s t  s c h  t r i j e  szd &&cted f r c n  i t s  saic? t r i S a 1  x x i ~ i t i e s ,  

funds o r  a p p r ~ ? r i a t i o n s ,  2r.d xhere t h e  ju6gner.t i s  c e i d  by t h e  Uci ted 

S t2 tes ,  a s  it  i s  reqcired t o  Cc x h e ~  t:?e t r i b e  hzs m a v a i l a X e  t r i b a l  



a ' - - x l ~ i e s ,  fazds o r  27,?1.0pri2zion of the  ctsrzc:er specif ied i n  

sect ion 6, it is ewressljr f2ruheF provided th2i t h e  Z T O U ~  So s a i d  

sh211 r e a t b .  2 charge against the t r ibe  and shz l l  be dedccted from any 

of the desigrated tribal rescurces tb-2; nay &cone &e t h e r e ~ f t e r  from 

. Thus, t h e  charge f o r  r e b h r s ~ > g  the C ~ v e r m e n t  is a continu- 

i n g  one, bct orie t h a t  czn be sa t i s f ied  by dedcctions from the 

pa?3icular t r i j a l  resources ~i.,entioned above, This l i a b i l i t y  was created 

by s t a t u t e  and i t s  enforcene~t  nust  be l imited t o  the  means provided 

the  a c t  creat ing it, namely, by deciuctions fron the designated t r i b a l  

resoarces, and only those, 33 C. C l s ,  b76, h79. 

ldiiile Section 6 of the 1891 Act directed the  payment of dqredatLon 

judgxents from the Treasury of the  United Stztes ,  t hey  were not paid 

s?ec ia l  a?prcprlations therefor were m~de. The reason a ~ ~ r a y l -  

aticiis were doexed necessary was perhaps t o  c o n ~ l y  with Sec, 126, 25 

TJ. S. C. A , ,  (3. S. 2 0 9 8 ) ~  xhlch requires special  z2propriztions t o  pay 

depredztion c>ains, 

But when tine appropriat'ion ac t s  were  passed t o  Fay these judgments, 

( fo r  l i s t  of  tke  a?pro?rizticn ac ts  2cd d isbursnents  see Pet,-%, 125 

a d  p?. 78 a ~ d  181-2, G. A .  0 ,  Seport, Def, 2. 27), t h e  a c t s  (see Fdg, 

27-c f o r  t e x t  of a s t z t z t e  xhic3 i s  typic& of t:?e grovisions of a l l  such 

+propr ia t ion  ac ts ,  e x c q t  tha t  of August 26, 1912, 37 Sta t ,  617-618) 

n a d ~  r a d i c a i  ck~nges  i n  ti:e method. of rekburs ing  defen&an% f o r  t5e judg- 

nents  it ?aid,  Instead of the nai&tory rek'sursezezt of the  C-overmenk 

f o r  t he  j ~ d g x e ~ l i u ~  paid by i t  throug3 6e6;:~ction f.ro;;l zvzt lable  t r 2 c a l  

a%-v-;i --I ,,,, , P ~ n d s  c r  ap?ropriztiozs for t r ibzl .  hecefit ,  c tker  tkaz  fs;. 



severzl  apprc9r ia t ion a c t s  ( t i i th t h e  exception noted zbove ) f o r  pa:J;,ng 

the  $ d ~ . e n t s  provi&ea t h a t  -- 
. . 

"such d e e ~ c t i o n s  s h a l l  be made ~ c c 3 r d i c z  t o  t 5 e  c ~ s c r e t i o n  
of t h e  Secre'ary 0: the  i n t e r i o r ,  hzving due regard  t o  t h e  
eciucational and o the r  n e c s s a ~ j  r e c i r m e n t s  of  t h e  t r i b e  o r  
t r i b e s  affected;  o o,t1 

provisions of t he  1891 ac t ,  o r ,  as s t a t e d  by t h e  Court o f  Claim i n  

t he  e f f e c t  similar a c t  t h e  ac t :  

"The A c t  of J u l y  28, 1892 (27 S t a t .  282, 319), ane~cied i 5 e  
foregoing s t a t u t e  *dim Depre3ations Act, 26 S t a t .  85lJ', 
and judgnents i n  Indisr,  de3redztion czses shocld be p a l d  from 
t r i b a l  f inds  i n  accordacce ~ i t h  t h e  d i s c r e t i on  of t h e  S e c r e t a r y  
o f  the In t e r i o r .  h - a x i s h  etc.. v. U ~ i t e d  S t a t e s ,  79 C. Cls. 
530, p.  612. 

4' c h s i o n  i n  holding t h a t  ax a p ~ r o p r i a t i c r .  a c t g  s h i i a r  t o  t h o s e  izvolved 

- 
h e x ,  ~ e s t s  a f i sc re t ionary  power i n  t h e  Secre tary  o f  t h e  ~ n t e r l o r  t o  

d e t e x i n e  xhich depredation judgnents be paid  am3 t h e  manner of  payment. 

(Pet.  Ex. 1h0). 

Ye ne s t  consider t h e  ae t rons  taken by t h e  Secre ta ry  o f  t h e  I n t e r i o r  

under t h e  various a ;~ rop r i a t i on  ac t s  f o r  paFest o f  t h e  j u d g e n t s  a g a i n s t  

these  p e 5 i t i g r . e ~ ~ .  As t o  eac3 a ? ? r q r i a t i o n ,  t h e  Secre ta ry  o f  t h e  

- 
~ n - l e r i o r  c e r t i f i e 2  t o  the  Se: rc taq~ of t he  Trsssury, 2s requ i red  by t h e  

no a n x i t i e s  c r  :fun& &de t 3 ~  pe t i t5cners  f rcx  t he  Ucited Sta tes  nor  any 

I . . .  cxr rzn t  and n e ~ e s ~ ~ ~ T  saz?ort,  sc=s;stence 2-< educzt ior  av s . i k%e  fcr 



cret ion as  t o  r e ~ h 5 u ~ n e n z  of the Goverrnent c u t  o f  t r i b a l  a n r i ~ f i i e s ,  

- .  
,%rids or  z??n?r ia t ions  for  the  -judgzents LC @a, and decided there 

were no stlc'n z m i t l e s ,  funds or  appropriations out of which they shoulri 

paid. The ~ h p l i c a t i o n  of the above l a n p a g e  i s  t h a t  t h e r e  might have 

been a ~ m i t i e s ,  funds, o r  appropriation monp,ys of the  character  speci- 

f i e d  i n  Section 6 of the 1891 act ,  Zue the  pe t i t ioners  a t  t h e  t h e s  o f  

t he  judgment appropriations and ceri;ific2tions of t h e  Sec re t a r j ,  bxt 

i f  t he re  xere, xould such f a c t s  make the axount of the j u d g n e ~ t s  an o f f -  

se tab le  i t m ?  For the  reasons hereaf ter  stated, we think not. 

A s  we have before s ta ted,  the  charge zgzL?si; pe t i t i one r s  f o r  the  

aepredation c 1 s h s  ex i s t s  but i%s f o m  b2s heea changed. Ins tead  of 

owfng those who suffered the  Icsses ,  the 12?i=s oxe t h e  Gcverment 

vhich paid thez  by satisf:ir?g t'ne judgiiier?ts therefor,  This charge %as . 

nst  one tinat was voluntzrfiy assme6'by tne hd ians ,  but one crested by 

an a c t  of Congress and i.n, so do5r.g the Congress did as i t  pleased and 

adopted p l a i n  1-ales t o  govern t h e  pepien?; 02' t k e  c l a i ~ s .  -The or igbal  

plen, a s  aFpears fron Section 6 cf t.he 2891 act, >iaS t o  deducCv the  

scurces wkenever they b e c a e  chc t h e  Ir,cians froa defer;dark. Under t h e  

. . ing  t'le C-s-~e=-r=r.ezt rexaznec, as t:?e ac t  exr;ress?y srovides, charges 



tribal c r e d i t s ,  

An examination of t5e  ac ts  appropr5ating money f o r  paying t h e  

depredation judpent,s  (?dg, 27-:) shocs t h a t  t h e  provis ions  o l  Sec t ion  6 

o f  t h e  1891 a c t  respect& t h e  de&ctior.s from t r i b a l  c r e d i t s  f o r  re-  

imbursenent p u q o s e s  hss not been changed, i n  f ac t ,  t hose  provis ions  

a r e  e x ~ r e s s l y  recowized i n  each of t he  j u d g e n t  zppropr ia t ion a c t s .  3 u t  

i n  p lace  02 t h e  d i rec t ion  i n  t k e  1891 ac t  t o  make t h e  d e d u c t i o ~ s  from t h e  

t h r e e  tri'iizl c red i t s ,  the  a p p r o p ~ i i t l o n  ac t s  n o d 3 7  such man&tory 

cii ~ec?.?  e ~ s  r e ~ n ~ , ~ ~ . ~ n ~  ~7~t-k r77++-~~~ 2~7- z-=-.<?c 2h2t $kc;- zc;- zr2;- - 2 ~  

made 'tacccr6ing t o  t he  discre3icn cî  t he  S e c r ~ t a r y  of  t h e  I ~ t e r i ' o r  Y* G e t l  

Paren the t i ca l l y ,  It may be snggested? t h a t  i f  t h e  Cozgress coul2 fix t h e  

r u l e s  f o r  reirr,hrsiil-g t he  Goverzxnt, as  it did. -h t h e  l&91 a c t ,  it could 

nodify  t hose  ru les ,  a s  it did  t h e  judgnent a p r c p r i z t i o n  a c t s ,  So 

suct! t r i b a l  fun", o r  crediks cccllc! not be n ~ d e  a v a i l a j l e  f o r  r e i ~ b u r s e -  

ment purposes u n t i l  t he  Secretary aze5zC and nade the? a ~ a i l s b l e ,  True, 

t h e  a c t s  r equ i r e  tkt i n  exe rck lng  his ' d i sc rc t i cn  he s k l l  haye due 

regard t o  t h e  eriucstioczl ard o t h e ~  necessary r e q ~ i r s z e n t s  of  t h s  t r i b e s  

affect€&,  but he was ~ l s o  xscie t h e  s c l e  jscig2 of t h a t  2nd t h e r e  i s  no 

M i i a t i o n  t ha t ,  i n  not allow5r.g Yle dc5;;stlocs t c  r e i ~ b c r s e  t h e  C-oven- 



in the  1691  act,  and the  act ion of  t'ne Secretary a ~ p l i e s  t o  the  use of 

these c redi t s ,  an& none other;  he could k-iY;?hold the2 o r  make t h m  avai l -  

able f o r  sucb p u q o s e  as  he thought the i n t e r e s t s  of t h e  Indians, o r  t h e  

Indian S emico,, required. 

ICU is  obvious t h a t  we have been granted no pcver t o  review Yne ac t ion  

of the Secretary and excerpise fo r  h b ,  or  i n  h i s  stead, t he  d i s c r e t i o r ~ r y  

poxers vested in him, and none other, S y  pla in  law, a discret ion,  it may 

be renzrked, t h a t  has never 5een questLoneci by the  Congress during the 

u p i g ~ ~ d r  of s kcty-five years the  Secretayr has s h - i l a r l y  acted i n  thousands 

of depredation cases under I d e r k i c d  sta%utes, Nor, a s  -;re ha-fe sa id  

before, can w e  t r e a t  these s t a tu t an -  de5xt ions  as general o b l i p t f o n s  of  

the  pe t i t i one r s ,  

I n  viex of t'ne above, k;e must hol6 th2-L defendant i s  riot e n t i t l e d  t o  

o,i"set m y  of 1103 of t5e judge3ts  aga i rs t  t he  axard heretofore made, 

The renaining jucipent f c r  $719.90 fo r  >L>lck an a??ropriation w z s  ~ a d e  by 

t h e  4-zt of 4-ups t  25, 1912, FE. be co,?slde=.ed l a t e r .  

Counsel f o ~  defecdant cal ls  ou? at.tez5ion t o  txo cases i n  whic5 t h e  

Court of C l ~ L q s  filowed cf fse ts  f o r  des rda t lon  ~ a y n e n t s s  Shoshone Tribe v, 

United Sta tes ,  62 C. .Cis. 23, 56, 2nd Dcuz~ish et.  a I 4  v o  United Sta tes ,  

79 C. Cis, 530, 612. 13 t h e  SYoshone c2se9 the  o f f se t  f o r  $1)100 %:as in-  



%- + * A11 %:?at ;?pears is t h a t  no de&~c t ions  f o r  t 5 e  jcag- 
merits fouzd % e r e  by t he  Secretaynr  f ~ o x  t h e  a n n c i t i s s  
due t h e  lndlans under the  t r e a t y  o f  1655. k2e inclcde t h e  
sane i n  defen&zt ls  cocn t e r c l aL~  u n ~ e r  t h e  theory t h a t  i n  - 
t h e  absence of some affLmaC,lve record fmn the  I n t e r i o r  
De?art;;ient, some d i r e c t  a c t i on  k i t h  ros2ect the re to ,  t h e  
a c t  of .ou=. j u r i s a i c t i o n  coqrzhends t k s .  a s  se t -offs .  The 
language of t h e  ju r i s&ct iona l  a c t  i s  broad and does, we 
think,  in tend a  disc losure  of a n  sms of money disbursed 
by  t he  Unite", S t a t e s  fo r  o r  in behalf of t h e  Inciian c i a b -  
znts.  The set-off i s  a  l e g a l  one and not a  g ra tu i ty ,  

ObviousPj, t h e  f a c t s  t he r e  shown a r e  e n t i r e i y  d i f fe ren t  from those  here  

under co~s5de ra t i on .  I n  t h e  i n s t a t  case, the  Secretary  of  K?e I n t z r i o r  

took ac t i on  accordance t h e  power vested 

i n  hi?. by each of t k e  appropriat ion acts and c e r t i f i e d  that t h e r e  were 

no funds 0;. a ~ p r o p r i z t i o n  moneys out  or" xiiic:? t h e  depreciation juc@ien--ls 

3 
.A' shoule  be paid ,  

Included ic t 5e  plesded of f se t s  of $1,561,366 Tor d e p x d z t i o n  Sudg- 

n e n t s  i s  an izex of $119.03 which was f o r  aq reda t i ons  committed by 

menbers of t h e  Comanche Tr ibe  arid fo r  w5ich judginezt w a s  rendered i n  

t h a t  zz.ou~% 2nd. hcluded i n  t h e  A2ppropriatLon ac t  o f  August 25, 1912, 

37 S t s t .  595, 617, a d  ?a id  by defendznt. 

The p e r t i z e n t  p a r t  of th?  t e x t  of t h i s  a c t  is  se t  f o r t h  i n  Fixding 

27-c. It w i l l  be noted t h z t  it difzers  fron t h e  ozher a c t s  apprcpr ia t ing  

money t o  pay the  &e?redacion jildper;-ls orLy i n  t h a t  it does ~ o t  give t 5 e  

S e c r e t z ~ y  t5e d i s c r e t i o r 2 q  pok;e= t o  m k e  de&ctions f o r  t k  z?louzt cf 



paid s > a l l  j e  reinSurseci t o  t h e  U ~ , i t e d  S ta tes :  K- . T h i s  ~ d 0 t e d  l a n e a g e  

of t h e  1912 a c t  merely saps t h a t  a e  de f l r . dz~ t  must be r e i ~ b u r s e d  f o r  K?e 

$719 judgnent it pa id  an2 nothying nore; but  can it be pa id  from any re-  

s o u x e s  of t h e  tri_je, t h z t  is ,  from t h e  a a r d  we have made, o r  m ~ t  it 

be deducted from t h e  t rFba l  a n u i t i e s ,  funds o r  +p rop r i a t i on  moneys 

designated i n  Sect ion 6 of t h e  1891 ac t  f o r  such purpose? The o t h e r  

q p r o p r i a t i o n  a c t s  d id  not a f f ec t  the  defendaztt!s r i g h t  t o  make t h e  de- 

ductions i n  the  manner spec i f ied  i n  t h a t  a c t ,  they simply deferred them 

u n t i l  t h z  Secretary  should detemiJle t h a t  they  should be made, and t h e n  

o r l y  from t h e  an ru i t i e s ,  funds and appropriztion moneys s p e c i f i e d  i n  

Section 6 thereof .  Hence it would seen t o  follow t h a t  by t h e  d i r e c t i o n  

t o  pay Ln t h e  1912 a c t  it was not  ihtended t o  do nore  t han  r equ i r e  pay- 

ment f roa  t h e  tri'~sl socrcss  desigzzted iz sa id  Sec t lon  6, 

Since t h e  defendant' s pos i t i on  i s  t h z t  t h i s  judsent cla-im f o r  

$?1?.00 n u t  be s a t i s f i e d  by dedncting it f x m  t he  award w e  have made, 

it must be deternine6 whether such award cones w i th in  any of  t h e  t h e =  

ca tegor ies  of Sect ion 6 of t h e  1891 a c t  frcn xhich dedcctions can be 

mtde t o  r e h ' c u r s e  defen6ar;t. The axard ms f c r  a&d i t i ona l  conpens2tion 

f o r  t h e  p e t i t i o n e r s f  lands  acquired by cefendzni; under t h e  1900 act .  

Obviously, t h e  a ~ a r d  i s  not an "annuLtytt o r  an r T a ~ ; - o p r i a t i ~ n  f o r  t h e  

benef i t  of  t h e  tr i5e, t l  a s  thcse  t e n s  a re  ased i n  Sec t i on  6, so it would 

haire t o  be considered a s  a f i rd  &e pe3it ioners fro= defezdazt  " a r i s i ng  

from t h e  s a l e  of tk i r  lands, o r  cthen;ise." Assming thak t h e  axard 

i s  f o r  riomy p z p b l e ,  o r  tttt shoilld h ~ v e  beer. paid, u l c e r  t h e  19CO s c t ,  

it would be  a find nade ava i lab le  f o r  reF~burs ing  defesdzn%. In f a c t ,  

un l e s s  it i s  sxch a P:r.d, t he r a  a7pears no way f o r  r e h b u r s i r . 5  defez2ar.t. 



provis ions  (F'dg. 27-e) 5e:;ond q ~ e s t i o n ,  exez$ a l l  money, o r  i n t e r e s t  

thereon, p2;rable t he r e -~nde r  from belcg implied t o  t h e  payment of ar,-J 

j u d ~ . e n t  t h a t  had. bees o r  might t ne r ea f t e r  be renderede O f  course, a l l  

de?redaticn judg.er_ts, Including that f o r  $719 .OS, aga ins t  p e t i t i o n e r s  

would be excluced from payner;t out  0 1  suc'n -2nd) so by t h e  eqress pro- 

v i s i on  o f  t h e  1900 a c t  t h a t  judgnent cannot be allowed a s  En o f f s e t ,  

and i s  d i s c lowed .  

A s  ul a l t e r n a t i v e  pos i t i on  t o  t h a t  claL3icg t h e  amount o f  t h e  de- 

p reda t ion  judgments a s  a n  offse t ,  t h e  delenciazt wculd hzve u s  c o m i d e r  

t h e  moun t  cf such j u d p e n t s ,  $1,561,368.00, as a p a p e n t  on t h e  claim, 

t h a t  is,  t h a t  mount  p l c s  the  $2,00O,OC;O t h e  defend& pa id  in cash 

should c o n s t i t u t e  t h e  considerztion f o r  the Ian6 S+. ~ c y i r o r l  kr r  
-& .---- 

1900 z c t .  Wothing i n  t h e  a c t  o r  t h e  circ-mstasces of  i'ts passage l end  

suppcr t  t o  t h i s  contenfuion. 

Indigent  I n d i m s  - Cash Pa:nne;tts 

Defendant claims a n  o f f s e t  of $396,8LL.96 fcr cash payments t o  

ind igen t  I cd i ans  of p e t i t i o n e r  t r i b e s  from f f s c d  year  19bj through 

f i s c a l  year 1956. P e t i t i o ~ e r s  zdmLt (Pet ,  ilea_, Fig,  25) t h z t  t h e s e  pay- 



118 C ,  Cls. 290, 316, ir. which c a s s  t h a t  c o ~ r t  allowed o f f s e t s  fs? 

funeral  e q e n s e s  and boarding czre  of i n d i g w t  Indians. 

A t  s t a t e d  above, pe t i t ioners  contend (Pet. Br. ,  p. 5 9 )  t h a t  t:?ese 

payments a r e  within t h e  exce?tions o f  Sec t ion  2 of t h e  Indian C l s i i i s  

Conmission -kt, 60 S tz t .  10b9, a s  l l r e l i e f i t  payments, The a c t  proeces 

with respect  t o  o f f s e t s  and g r a t u i t i e s  t h a t :  

0 0 monies spent % :- %- fo r  expenditures under any energency 
appropr ia t ion o r  a l lo tnen t  made subsequezt t o  March h, 1933, 
and general ly  applicable throzghout t h e  U ~ i t e d  S t a t e s  f o r  
r e l i e f  in s t r i cken  agr icu l tu ra l  areas ,  r e l i e f  from d i s t r e s s  
caused by ~ n ~ p l o y x e n t  and con~5t ior .s  r e su l t i ng  t h e r e f r m ,  t h e  
prosecut ion of public KO& a x i  pub l ic  p ro j ec t s  f o r  t h e  r e l i e f  
of unenployment o r  t o  increase ernplovrr,ent, and f o r  work r e l i e f  
( including t h e  C i v i l  ?dorlrs program) s h s l l  r,ot be a proper  of:- 
s e t  agaLnst m y  akiard. 

appropr iz t ion a c t s  Tor t he  Bureasl of ~ n d i a n  Affa i r s ,  D e ? a r t ~ e n t  o f  t h e  

I n t e r i o r ,  author iz ing expenditures f o r  %edt'n, ESuca.-Li,on and Kelf a r e  

Service,  'Welfare of Iixiians, " IfSupport and Rehabi l i t a t ion  or' Needy 

Indiansu and t'Education and T::elfzre Services." These appropI-ia%Lon a c t s  
" . ,  

a r e  not  wi th in  t he  exception "=y ezergency appropr ia t ion o r  a lLotzent  

made subsequent t o  Karch b, 19339 and geneyzlly a ~ p l i c a 5 l e  thmughout  tk 

United S t a t e s  fo r  r e l i e f  r- * r-v as   provide",^ t h e  InciFan C l a b s  Ccx- 
I 

miss ion Act, 

P e t i t i o n e r s '  counsel cz tes  Fo t t z~ i a toz i e  Tr ibe  e t  a l e  v. U ~ Z t e d  

S t a t e s ,  3 Ind, C 1 ,  C O : : ~ ~ ~  5kO9 566-568, as  m t h o r i t y  f o r  h o l a n g  cash pay- 

nen t s  t o  indlg2n-l IcCizzs c o t  t o  be prcper  cf f s e t s ,  I n  t > ~ t  case, t h e  



ceived but 2 t o t a l  sum of $j02.57, I n  view of the  proof offered, t h i s  

Comission held, with respect t o  of fse ts  fo r  tho, cash payments and o the r  

a id  t o  indigent Indians, on a requested percentage b a s i s  t h a t  w a s  a 

questionable estimate, that ,  i n  view of the  few menbers r e c e i a g  cash 

pqments and the advance s t a t e  of c iv i l iza t ion  of the.  Ci t izen Band of 

Pottawatomie, it xould be unconscionable t o  c3arge such indieduzl 

benefi ts  against  the  Citizen Band as  a t r i b a l  benefit. 

I n  t'ne present proceedings, however, the f a c t s  a r e  cEffereat. I n  

&&iLivu io  cash psp=ni;s, desencat  seeks t o  of fse t  ctkier aid. to.-hdi- 

gent Inciians on a percentzge basis against petit ioners.  . These e q e n d i -  

tures  i n  t h e  mount of $3L17,!&026 have been denied (T'dg. 36) because of  

the  f a i l u r e  of defendant t o  ident i~fy the  inciividual Indian reco,ivi,?g 

the  a s s i s t a c e  with pe t i t i oce r  t r ibes ,  skce the record ind ica te s  such 

can be accolnplished kiith r e v e c t  t o  these i tens,  Each and every cash 

payment made t o  in6iviciual Indians, however, has been traceci t o  mexbers 

of pe t i t i one r  tz ibes  and is clained as a direct charge and not  a per- 

centage of  t h e  t o t a l  sm.. The following czsh ~ s b u r s e n e n t s  k-ere made by 

the  United States:  



68,2U,OO 
73,152 000 

T o t a l  $396, dkke96; 

The dis jursenent  or" such la rge  sums i q  cash payments t o  individual me~bers  

of p e t i t i o n e r  t r i b e s ,  especially i,*thiq the pas t  six years, undoubtedly 

has resul ted  i n  a t r i b a l  benefit ,  

Pe t i t ione r s  fur ther  contend t h a t  there should be a cut-off dzte 

Seyond which t h i s  Comission should not consider grz tuf t ies  sought as  off- 

s e t s  b y -  defendant. Pet i t ioners  contend t h a t  if any of the -3lternative 

dztes they  propose i n  t h e i r  brief(??,  73-78) were t&en a s  the cxt-off 

date f o r  considering grz tu i t ies  , then the  cash paynents 

be before t h e  CommLsslon f o r  considerztion, Pe t i t ioners  urge, a l t e r -  

natively,  t h a t  e i t h e r  the da te  of the Ixdian Cl2ims Comission Ac3 

(-4ugust 13, 191?6), o r  the  dzte of the f i l i n g  o f  the  pe t i t ion ,  o r  t i e  date 

beyond xhic'n no cla-ims could be f i l e d  before t h i s  Commission (August 13, 

1951), should be the  cut-off date f o r  allowable of fse ts .  Counsel f o r  

p e t i t i o n e r s  during the  hearing on of fse ts  stated. he knew of no case 

wherein t h e  l a x  w a s  s e t  fo r th  pertabfr?g t o  a cut-off date  f o r  g rz tu i t i e s  

and conceded t h a t  the  Indian C l a i m  CornissLon Act i t s e l f  does not pror ide  

(pp, 76-77) pe t i t ioners  c i t e  Siom Tribe v, Uzited Sta tes ,  105 ' C .  C l s ,  

725, a s  zu tnor i ty  f o r  the position t h t  offse ts  should not be charged i n  

t h i s  procee6ing beyocd June 30, 1951, the  close of t h e  f i s c z l  yer r  im- 

&ich xzs the  te=l;,ination mediately prtr,tpxng the date, Axgust 13J 1951, --" 



8119'812) t o  order P n t h e r  proceedings t o  deternine on f u r t h e r  account- 

ing the  s t a tus  of accounts between the par t ies  beyond t h e  da te  of t h e  

G, A, 0. Report in  t h z t  case. The court said: 

* % * I n  other words ? l a in t i f f  says t h a t  a f t e r  we have 
decided the  issues presezted ve shodd  orc',er a f u r t h e r  
accounting as t o  the bdu lces  =d. allow p l a i n t i f f  another 
opportufiAt-3 t o  r a i s e  fur ther  issues ir' it s5ould so desire.  

. . 
There must be an ex6 t o  cases, v;e carmot kee? t h e 3  open 

indef-tely f a r  p l a -h t i f fT  s con-~enience in order t h a t  it nay 
have several t r i a l s  an6 decisiors in each case a s  t o  i ts  l e g a l  
r igh t  t o  reco-rer on the  issues p r e s e ~ t e d  and which may be l a t e r  
presente5 before clos&g t'ne case on Z i n d  accounting a s  t o  t h e  

... offsets ,  if any, agaimt such z,?iot:nts as may be due under t h e  
decision on t h e  issues presented khen t i e  cases were pre?ared, 

' argued and s u h i t t e d .  .&ls 39(a) .was not k t e n d e d  t o  authorize 
o r  prahde several trials on questions as  t o  l e g a l  f i g h t s  of  
an  Indian Tribe t o  recover, o r  to  perni t  piecezeal trials 5.n ' 

chief. P lz in t i f f  knew when it received the accounting re?ort  
on A p r i l  19, 1932, th2-L the accounting ended on June 30, 1925, 
and. no m e ~ t i o n  k-as made of the matter u n t S  the  b r i e f s  i n  t h e  
seven cases were f i led .  * ';- * 

A s  previously stated, if a cut-off ckte f o r  consideriag g r a t u i t i e s  %as 

adopted as  proposed by it wodd resu l t  the Commission 

. .,. cash paynlents t c  incigsnt 126iars of peti t ionzr t r ibes ,  The G e n e r d  

Rules of ?roce<ure of t h i s  Comissior,, Section 12, r e l a t i n g  t o  c o u ~ t e r -  

. . c l a i i ,  cross-clziz, a ~ d .  set-off, p=.cvrae for  t t s  ?leading or' o f f s e t s  



G. A a  0, account of these cash pagments (~ef. Ex. 304) a t  t h e  hearing 

on o f f se t s  and s o  would zppear t o  be presented su f f i c i en t  t i n e  t o  

p e n i t  p e t i t i o n e r s  t o  ascer ta in  they3 zuthent ic5. t~ . 
For a l l  t h e  above reasons t h e  ltems azk2ng ur, t he  sun of S396,8LL096 

i n  cash paynents a r e  allowed a s  proper offsets. 

The C-, A,  0, Report, Par t  III, consists of two .sections,  Seoklon A 

covers disbursenents under vouc3ers o r  i i i o i c e s  ;Jldicztir;g t3ereon t h a t  

t h e  item were issued t o  Inzians of t h e  Kioua Agency, Indiacs o the r  than 

menbers o f  p e t i t i o n e r  t r i b e s  have been under the jur i sd ic t ion  of t h i s  

agency but  i n  vie11 of the  findings herein mzde md t h e  number o f  o the r  

Indizns re2or ted  u ~ d e r  the  agencyt s jurisSc',ion i n  l a t e r  years it i s  

bel ieved t h a t  t'ne findkg t h a t  p e t 2 t i o ~ e r - t r i 5 e s  ccnsis-ted of 73% of tihe 

t o t a l  Indian  pop la t io r !  i s  f ab, Pet i t ionsrs  ab. i t  t h a t  durir?g t h e  period 

f 
1901 through 1910,  oc  the  average, p e t i t i o n e x  ancestors cons t i tu ted  

F2go L1), Under Section A of  pa^ 111, defezdznt z l a h s  that t h e  United 



against p&itior.er trr3es, o r  S103,U j.&, The itezs inclnded xit5Ln 

t o t a l  sum i n  Section A a r e  discussed herein i n  Findbgs 30 through LO 

and wil! be b r i e f ly  considered i n  t h i s  opkione 

Clearing, Zreaking and Fencing Lad - $L9877.52 

the  

Defendant urges t h z t  $k,877,52 be of fse t  as  having been disbursed 

f o ~  the benefi t  of t he  Indizns fo r  these puvoses. The Go A. 0, Report 

shows t h a t  the  en t i r e  sum was expended fo r  bzrbed wire and s t ap le s ,  Tfie 

eedence  shows t h a t  barbed h i r e  xas issued t o  tine Indians (pet. Ex. 51) 

at  the  Kiowa Agency, The defendant i s  en t i t l ed  t o  an o f f s e t  of 731 of 

s a i d  8)~,877~52, o r  S3,560,S9. 

Seeds, F r u i t  Trees  and Zer t i l i ze r s  - $2,620,62 

I n  1942, the Unite5 S tz t e s  disbursed $1,965.99 fo r  37,942 pounds of 

- -  - - -  -. 
vegei2ole s5eci and L(~VLIU pzper bags* rnese i t e m  can scarce ly  be con- 

s i sered  f o r  dernocstration o r  eckca-lional puvoses, and t h e  sum of $1,435090, 

being 73% of  4$1,966,9?, i s  zl'lcxed as  zz  offset ,  The item making up t h e  

balance of t h e  $2,626.62 z r e  denied a s  offsets,  Quapaw Tribe ve United 

Sta tes ,  128 C, C l s ,  LS. 

A g r i c u l h r a l  Iolplernents and Eoui?merrL - $7, 01l0h2 

There i s  e15dence tha t  for  t h e  f i s c a l  years 1901 a d  1902 items of 

t h i s  type were furnished Ind ims  a t  t h e  Kiowa A&&* and t h a t  . a f t e r  t h z t  . . 
. . 

period a sgstcn of c redi t  was established for t 5 e  Zndians t o  s e c u e  these  

i t e m ,  Defe-cht i s  e ~ t i t l e a  t o  offsets f o r  t5e sans expended on these  

i t e z s ,  with cer tain exce?tions ( ~ d ~ .  32), f o r  the f i scaf  years 1901 and 

1902 i n  t h e  ziioun-L of $L,6!!hoOS0 



- q e n s e  of Indian Delegztions - $370.31 

The i t a s  under t h i s  group;,?g are  denied since it appezrs t h a t  the 

t r i b a l  a f f i l i a t i o n  of such delegatiom should be ascer tainable .  

Hardware, GLass, O i l  ar,d Paints - $9LLe60 
Hous &old Sauigmen~ and S u ~ ~ l i e s  - $1, LO9 
Indian %-ellings - $1, k29 2 6  

A l l  of  t h e  i t e n s  in  these groupirrgs a r e  dmied  as proper offsets .  

There i s  no ev5dence of  receipt  of these i t e n s  by t h e  Indiu ls ,  and they 

are ,  k i t h  t h e  exceztion of Indian 6 x e l l i n ~ s .  - - of t h e  type t h s t  mzy hzve 

been f o r  a h i n i s t r a t i v e  o r  agency use, QUZDX< Tr'ibe v.. Ur-Lted States ,  

128 C. C l s ,  h5, 63 ,  The expendikcres f o r  Indi rn  dxel l iags  a r e  denied 

because it would appear tin& the a f f a i a t i o n  i n  19b3 or" the  indi-  

These i tms a r e  deeeci  rs of fse ts  on 2 pro rzta tzsis since it 

appears t h a t  t he  t r i b a l  a f f i l i a t i o r s  of the  kndiv idud In6ians receiving 

t h e  i t a s  a r e  suscept ible  of i d e n t i f i c ~ t l o z  ('re 1352-135k). 

Livestock - Fee2 azd Care of - $3k8,10, and 
Purchase of - $127 a 33 

The i t e m  uzder these g ~ o u p ~ g s  a r s  dezied as  o f f s e t s  s ince  they 



1 s  222 Shops - $552.9& and 
Pay of Eer&rs, Stockmez. Blacksiniths, 
Butchers and Canenters  - @507.9k 

The item under these moupings a?pear t o  have been mostly of the  

kizd f o r  agency use o r  e d u c a t i o r ~ l  pumoses and a r e  denied as  of fse ts .  

Provisions - $86,509~07 

The f a c t s  a s  found herein disclose t h a t  i n  t h e  f i s c a l  years 1901 

and 1902 l a rge  quznt i t ies  of provisions were issued t o  the  Indians of 

t h e  Kiowa Agency, These f ac t s  also disclose t h a t  i n  September 1903 

they were r q o r t e d  t o  be l iv ing  on t3eb own income. Defendant hzs 

therefore been found en t i t l ed  t o  73$ of the  $&8,863,43 expended in f i s c a l  

years  1901 and 1902, or  $35,670~30. Quapax Tribe v, United Sta tes ,  

Trans?ortation - $583.68 . . .+ .. .. 

The item n a k b g  ur, t he  t o t a l  sum of $583.68 a r e  seii for th,  and t h e  

reasons f o r  denying these i t ens  under t h i s  grouping a s  of fse ts ,  i_rl F'ind- 

i n g  LO herein.  Where iteqs d t h i n  cer ta in  groupings have been denied 

as o f f s e t s  t h e  tru;s?orkation of s imilar  itens Flill a lso  be denied unless  

i s sae  t o  t h e  Indians can be detemined from the  record, 

Sec t ion  B, Par t  I11 of the G, A ,  0, Zieport gmups expezditures under 

agerxp, eclucatior,al o r  of.:.'ner use, The tot21 <isjursenents under Sectior, 3 



c ia i i ed  by cef endznt t o  be proper off s e t s  s,ount t o  $68,06580, and 

d e f e n d a t  asks tkat 73% of t3is anoint, o r  $L9,688.03, be a~?owed ic 

in. The grou?lr?gs a d  & ~ o u n t s  e q e n d e d  for i t ens  within each g=-ou? are 

as  follows: 

...................... g r i c u t  S 19 -80 

A g r i c u l t u r d  Implenents 
and Equipment. ...................e... l,loS. 34 

Harcbare, Glass, ( O i l  
an6 Paintso...................oe~e~-~ 

Household. Equipme~=t and S u ~ p l i e s o ~ o . , . o  38085 

............................ Livestocko.. 2,133.58 
- ......................... M i l l s  and Shops h13 . 60 

- Transportation,, ....................... 83767.53 

rn  rhe itens mder the  groupings; A g r i c d t u r d  A i d ;  Agr icu l tura l  inple- 

ments and Equipent ;  Ea,-d?Jare, Glzss, O i l  and Paints;  Eouse3ol6 z - u i p e n t  

a-d Scpplies;  ?!ills and Shops; m6 Pay Wer-ses,  figsncy Employees 

(herders, s t o ~ ' ~ e n ,  butchers, caqenters ,  . harness makers, g e n e r d  mechaz?ics), 

a r e  denTed a s  proper of fse ts  beczuse these itms may- wel l  have been f o r  

the  most p a r t ,  if not a l l ,  eqencieci fo r  zgency o r  a&ain is t ra t lve  p r p o s e s  o 

Defendat  i s  allcced an of fse t  of 73% o f  $l,53Le68, o r  $1,120*32, under 

years 1901 and 1902, when 5 e r ' a & z -  w z s  s u p ~ ? . l ~ ~ ? g  prvr i s ions  t o  t h e  11165~~s 

a t  t h e  Kiowa Agency, and a l l  other itezs . f o r  feed ad care of  l ivestock 

a r s  denied, 



Defendant c l z ins  of fse ts  on 2 pro ra t2  basis  f o r  surveying 2nd. a l l o t -  

t i n g  expenditures in t h e  t o t a l  amount of $7,395.06. The items i n  t h i s  

grouping a re  denied. as  o f f se t s  since there i s  no proof t h a t  t h e  lands 

-involved were those of pe t i t i one r  t r ibes .  

Of t he  $8,767.53 c l a L ~ s d  f o r  tr=sportation of goods a d  m a t e r i d s  

t o  the  Kiowa Agency, defendant is z l l o ~ e d  offsets  of $1,197,25, f o r  the  

t ru l spor t z t ion  of ce r t a in  agr icu l tura l  iriqlenents and equipment as s e t  

fo r th  i n  Finding 47 fo r . the  f i s c s l  years 1901 and 1902. A l l  o the r  iterns 

under the  t ransportat ion grouping are  der?;,ed fo r  the reasons set f o r t h  

in F h d i n g  b7. 

To s m a r i z e ,  defendant i s  en t i t l ed  to offsets  in t h e  t o t a l  amount 

of $ b b l , l S ~ , h l  agzinst  the axard of pet i t ioner  t r i b e s ,  The allowable off- 

s e t s  are: 

Cash ?aynents, Indigent Ir?dians.. . . . . . . . . . $396, 8Ue96  
Clearing, Breaking and Fencing., . . . . . . . . . , 3,560 .S9 
Seeds, Fru i t  Trees and Fer t i l izers .  , , .. . . 1, b3so 90 
A g r i c ~ l t u r a l  h p l e n e n t s  and Equigmezit .. , . , 1, 6Wro 08 
P L . o ~ s ~ ~ ~ s . ~ ~ . ~ ~ ~ . . . . ~ ~ . . , ~ ~ ~ . ~ ~ ~ ~ , . . ~ , ~  35,670e30 

' Feed and Care of Livestock.. . , , . , . . . . , . . . . 1,120,32 
Transportation,,o...O..O,.OO.O...o~OO~~oO~~ 873.99 

Tota l  $W,lSO*lL 

The Kiowa, Comanche and Apache TrLbes are e n t i t l e d  t o  recover from 

t h e  defecdait the  sum of $1,626,015.86 for  which 2.cn a judgnent >rill be 
.- 

entered, 

Loais J. OIXarr 
Associzte Com.issioner 

9. hagar E, X i t t  
Chief Comissioner 

. - 77 m. K. n o l t  
Associate Comissioner 




