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BEFORS TEEZ INDIAN CLADMS COMMISSICN

THE UINTAH UT= INDIANS OF UTAH,
Plaintiffs,

v. Docket No. LS

THE UNITED STATES OF AMERICA,

Defendant.
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Decided: February 21, 1957

Appearances:

Ernest L. Wilkinson, with whom
were Glen A, Wilkinson, John W.

‘ Cragun, Robert ¥. Barker, Carl S.
Hawkins, and Donzld C. Gormiey,

ttornevs for Plaintiffs

Leland L, Yost, with whom was
Mr. &ssistant Attorney General
Perry W. Morton,

Attorneys for Defendant

OPINION OF TEE COMMISSION

.

O'¥arr, Commissioner, delivered the cpinion of the Commission.

The claim here asserted is for the value of an undivided interest
in lands of the Uintah and Ourzy Indian Reservation which plaintiffs

o

allege were teken from the occupants of said reservation, the Uintah
Ute Indians of Utah, by defendant when it placoa thereon 2 band of
Colorado Indiasns known as the White River Utes, in 1881, over the
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of October 3, 1861 (Find. 5) and the Act of May 5, 186L (Find. 6),

the plaintiffs became the permanent and exclusive occupanis of the
reservation and in placing the White River Utes thergon, without their
consent and without payment for the lands occupiled by the latter, the
defendant eeprived plaintiffs of part of their lands thereby making it
liable for the value thereof.

The defendant's main contentions are that the Uintzh Reservation
was not created for the exclusive use of plaintiffs and that they
ne&er accuired any vested rights therein, and that, therefore, the
defendant could place any Indians thereon it desired without incurring
1liability therefor. The defendant also contends that in any event the
White River Utes were Utzh Utes within contemplation of the 1864 Act
and therefore were entitled to occupy the reservation with plaintiffs,
Another contention of defendant is that by a treaty consummated in 1848
the Utah Utes relinquished their rights to the reservation lands.

The plaintiffs in this casé, Docket No. L5, and those in Docket
No. Ll are the same. Since the claims in the two cases involve lands
situate in the State of Utah and it wes contemplated thai much evidence
to be offered would apply to both cases, the parties agreed at the out-
set of the trial to a consolidation of the cases for trial, and the
evidence adduced is made aprplicable to each in so far as relevent. But
the two cases have been briefsd and submitied separately and will be
disposed of separately on the limited issues of law and fact relating

to the plaintiffst rizht to recover. (Rule 22(f)).
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The plaintiffs here, according to the allegations of the petition
and the proof, are members of several groups of Utah Indians who reside
in the Uintzh and Curay Indian Reservation. These Indians and their
ancestors were Indians of the Territory of Utah as it existed in 1Bé1,
and they were from the several groups of so-called Ute Indians who then
innabited Utah Territory. Defendant is critical of the use of the
name "Uintah Ute Indians of Utzah™ as party plaintiff, but when thau
designation is considered in connection with the proof and the alle-
gations of the petition, it is plain that it is the Utah Indians of
the Uintah and Ouray Reservation who tecame and are generally known as
Uintah Indiazns. The defendant had no difficulty on the question of the
identity of the claimants, as its pleadings, proo; and defense show.

Plaintiffs have offered proof of the organization of the reser-
vation under the In dlan Reorganization Act of June 18, 193L, (Pltf.
Exs. 1 and 2) which inclides members of the Uinteh Utes. Since this
claim is not asserted by such entity, the purpose of such proof is not
apparent. Anyway, membership in such an organization cannct prejudice
this claim (25 U.S.C. L75).

Two of the main contentions of the parties center upon the gquestion
as to the rights acguired by the Indians in the Uintah Reservation and
what Indizns the defendant could place thereon without interfering with
the possessory rights of other occupants, The 'plaintiffs contend that
the reservation was created for the exclusive use and settlement of Utes

of the Territory of Utah, while defendant, as staied above, maintzins
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that the act creating the Uintah Reservation did not vest in the claim-
ants any exclusive property right in the reservation, so Congress could,
as it did, make it available for any Indians it desired to place thereon,
and in any event, that the White River Utes, which the defendant placed
thereon in 1881, were actually Utah Utes and entitled to live thereon
under the 186k Act.

The first step in the establishment of the Uintah Reservation was
an Executive Order of President Lincoln on October 3, 1861, who "set
apart and reserved for the use and occupancy of Indian tribes % % the
entire valley of the Uintah River within Utah Territory, extending on
both sides of said river %o the crest of the first range of contiguous
mountaing cn each side, tc be reserved t¢ the Unilted Stales and set
apart as an Indian reservation." (Find. 5).

The next and finzl step in the establishment of the Uint;h Reser-
vation was the Act of May 5, 186k, 13 Stat. 63, which the parties here,
and many Goverment officials, seem to agree was Congressional approval
and confirmation of the executive action of 1861. Apparently, no survey
marking the boundaries of the reservation was made, at least it is not
in evidence, but the boundaries shown on plaintiffs' Exhibit 321 seem to
be accepted as correct by the parties and also by Govermmeni officials,
and is accepted by us.

By Section 2 of the 186L Act (Find. 6) the Uintah valley of the
Territory of Utah was expressly "set zpart for the permanent settlement
and exclusive occupation of such of the different tribes of Indians of

said territory as may be induced to inhabit thes same." Plainly, the
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purpese of the section was to provide a permanent and exclusive habi-
tation for only Indians residing in Utah Territory. No other Indians
were eligible for settlement in the reserve, and the fact that permanent
and exclusive settlement is provided for those Utah Indians who take
advantage of the act most certainly recognizes z vesting of all rights
necessary to such use. Had the Congress intended a revocable pérmit to
use the reservation one would have expected language plainly indicating
such an intention in the act.

As the text of the Executive order shows, the reservation was
established for Indians generally, but the 186L Act is more definitive
in that it restricts its use and occupancy to Indians of Utah Territory
as may be induced to inhabit the same! and until tﬁe ¥White River Utes
were placed thereon no Indians except Utah Indians occupied the reserve.
This legislative change would seem to justify the conclusion that use of
the reserve was to be restricted to the Utah Indians. Moreover, the
Goverrment's dealings subsequent to the 186k Act was on the basis of the
ndians' exclusive possessory rizht to the reservation. .

By the Act of ¥ey 2L, 1B88, 25 Stat. 157, a part of the reservation
was restored to the public domain and ordered sold for fhe benefit of the
Indians on the reservation, bui such act required the ratification of the
Indians to beccme effective. In every instance where land of the reser-
vation was taken compensation therefor was psid by the defendant. See
Act of May 27, 1902, 32 Stat. 2L5, 26L; Act of April L, 1910, 36 Stat.

269, 285; and Act of Feb. 13, 1931, LS Stet. 1092, for 973,777 acres of
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The Executive and Congressional actions, and the entire course of
dealings by the administrative officers of the Goverrment with the
Incians of the Uintah Reservation lead to the conclusion that from its
inception the reservation was estatlished as a permanent and exclusive
home for the Utan Indians who occupied it after 186L. So, in placin
the White Rivers thereon, the defendant violated the rights of the plain-
tiffs, unless the White Rivers were actually Utah Utes and therefore
entitled to share the reservation with plaintiffs.

Whether the White River Utes were actually in Utah Territory at the
time of the creation of the reservation by the 186L Act is complicated
by a large mumber of conflicting s. atements contained in the documentary
evidence. But out of the mass of material (over 400 documents) im this
record, it is fairly evicdent that it was only the Utes of Utah Territory
that actually and permanently setiled on the reservation after 186lL. The
efforts of the agents were almost exclusively exerted to bring in Utzh
Indiens. No apparent effort was made to bring in the White River Utes
nor do we find that any of those Utes attempied to take advantage of the
reservation privileges between 18&L and 1881. The Covermment quite
generally considered the Utah zné Colorado Utes as separate divisions of
the same trive and we learn from the evidence that there were three Ute
tands in Colorado known as the Grznd River, Yampa and Uintah. These

bands were raferred to as such in the Treaty of March 2, 1888, 15 St
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619, by which they and other Colerado Utes ceded 2ll their lands except

certain reservations. One reservation was provided for these three
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them on their reserve. These three groups thereafler became known as
the White River Utes and were so described ir the Agreement of June 15,
1880, 21 Stat. 199, the agreement under which ihe White Rivers were
placed on the Uintah Reservation.

Whether, as we have said, any of the White River groups originally
occcupied lands in Utah is much confused by the conflicting evidence and
the diametrically opposite positions of counsel with respect thereto.
If the part of the White Rivers the Goverrment describes as Yampah-
Uintahs, at some time lived in Utzh Territory, they voluntarily moved
to Colorado after the establishment of the Uintah reserve and before
1868, and remained there until forcibly removed to the Uintah Reser-
vation pursuant io the 1880 Agreement. At no time after the fiﬁal
estabtlistment ¢of the Uintah reserve in 18&L, or prior thereto, did th
Colorado Yampahs or Uintahs assert any rights to said reserve or to
occupy the same. In fact, it is undisputed that the White Rivers
strenuously opposed going to the reservation in 1881 and it took two
or three years to complete the removal from Colorado.

The defendant asserts with much vigor that if the plaintiffs had
any aboriginal claim to the Uintah Valley (this is where the reser-

vation was esitablished), it was extinguisned by the Treaty of March 2,
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to the rights of the plaintiffs therein acquired by the 186&L act.
The 1B&E ireaty was execuied by seven bands ¢f Colorado Utes. They

cdid not cede any defined ferritorv bui relincuished trheir Yrighis
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to any portion of the United States or territories."™ One of the parties
to this treay was a "Uintah band," but this group was not a Utah band
8L the time of the treaty; it was z Colorado band which, with the Yampa
and Grand River Utes, settled on the White River in Colorado and became
known as the White River Utes and were under an agency of the same name
established by the 1868 treaty. And even if they did cede Utah lands
in 1868, as indicated by Royce (Utah 1), which is doubtful, they did not
cede any part of the Uintah Reservation, as the cession shown by Royce
did not extend west of the Colorado or Green rivers.
But, the defendant also contends, the plaintiffs were parties to

the 1868 treaty by virtue of the fact that a chief or sub-chief by name

P B RPN R A N A W S .
Ya Saaviiiv LGV Daikileu &

[

i inconsequential amendment (see Plt?. X,
165) to that treaty. This Indian was 2 Uintzh Ute from the Uintah Reser-
vation. He did not sign the main ireaiy and there is no convincing
evidence that he represénted the Uintah Utes of Uteh, or that he had any
such authority when he signed the amendment. Hence, the Anthro signa-

ture in no way affected the Uintah Reservation lands.

Population ratio as btetween Uintah and White
River Utes. ’
Smrhe VUCS

A cuestion msic to this litigation is the part of the Uintah Reser-
vation that was lost to the Uintzh Uies as a result of placing the Write
River Utes thereon by virtue of the Act of June 15, 1880, 21 Stat. 199,
which ratified the igreement of March 6, 1880, between the Confederzied

Bands of Utes and defendant.

A Tal

No proof has been offered zs to the lands in the Uintzh Reser-

vaticn actually occupied by the White River Utes when they were placed
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thereon by the defendani, beginning in 1881, so the plaintiffs would
have us determine the part so taken on the basis of the respective

populations of the two group.. The case Shoshoni v, United States,

o)

299 U. S. L76, B2 C, Cls. 23, seems tc provide such 2 method and we

-

will be guided by it. But to apply it, the number of Uintahs and of
White River Utes at the time of the latterfs settlement on the reser-
vation must bte determined.

The plaintiffs claim there were L7L Uintah and 655 White Rivers
on the Uintzh Reservation in 1881, after White Rivers were moved from

Colorado to that reservation, and would have us determine the part of

the reservation lands tzken for the settlement of the White Rivers on
4% o F S AT A S a5 mvama T A v AAn noct sucoort
vii€ C3S8SXis ¢i sucn pvyu.gc.u;.vu L11ECTESe i02 gV_.gente Goes nlo Edat-d A

those figures. )

t is obvious that if we are to determine on a population tasis_the
part of the reservation used for ‘the settlement of the White Rivers, it
is only those Uintah and White Rivers who permanently occupied the same
at the time the White Rivers were placed thereon that can be considered,
since, as we have said, no proof has been offered by either party as to
the reservation lands actually occupiéd by the White Rivers.

The White River§ did not immediately remove to the Uintzh Reser-

vation after the conclusion of the Agreemeni of March &, 1880. It wzs

not until about August 1881, that the main tand of White Rivers reached

Py

<

2 reservation, The first zuvthentic evidence of their rnumbers in the

1 oY

Uintah Reservation is found in the repert of A, B. Meacham, a member of

the Ute Commission who had been assigned by trai Commission to remove ihe

White River Utes from the Colorado to the Utzh Reservation. (Plis. Zx, 279).



¥eacham reporied to the Commission cn November 21, 1881 (P1lif. Ex.
280), thgt after the White Rivers were brought to the reservation he
enrolled them in accordance with the 1880 agreement (Find. 10) and
entered 655 of them on the "census list." But he also stated in the

same report:

# % True, a majority of the Wnite River Utes returned to
Colorado, with their families, because of the government's
failure to supply them with anmiity goods and partly on
account of their attachment to their old homes. If they
are not molested and driven to war by misunderstanding
with white men, I feel safe in saying that all, or nearl
all, of them will within ihe next year locate permanently
at Uintah, the exceptions being Colorow and one or two
others.

The above report is the basis for the 655 population figure relied upon
by piaintiffs, but it will be seen from the above that more than 300 of
those enrolled Indians returned to Colorado zfter getting per capita pay-
ments in Utah of $19.00. Some later returned to the Uintah Reservation
but others did not. One S. R. Martin was sent to Utah and Colorado by
the Attorney General and on May 23, 1882, he made his report (Pltf. Ex.
28L). He stated that the Agent of the Uintah Agency said only 275 White
Rivers had come into his agency. Martin further reported that about

100 White River roaming Ute had just been started back to their agency.
He, Martin, estimated that the White Rivers did not exceed over L0OO and

.

this figure included the 100 being returnsed by Masor Bryent of Mesk
g J

[}

T,
Colorado,. mentioned in the report. In ithis report, Martin also esti-

Cad &

mated there were L60 Uintzh at the Uintah Agency.

3

Coming now to ti

-

e Uinteh Ute, we find Agent Critchlow reporting on

August 18, 1881 (F1t

(2%

~m

o Ex. 281, p. 213), L7L Uintah shown by a "careful
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census" made "last winter." This figure was used by the Commissioner of
Indian Affairs and the Secretary of the Interior in ordering disiri-

«

bution of funds ic the Uintah they ccnsidered payzble under the Brunot

Agreement of 1873, the Treaty of 1868 and the Agreement of June 15,
1880. (P1tf. Exs. 288, 289). These letiers were written in July 1882,

and based upon the census of 1880-1881 (winter) referred to in the
agent's report of August 18, 1881 (Pltf. =x. 281, p. 213).

The Indian population of the Uintzh Reservation undoubtedly be-
came stabilized by 188l because of the efforts of the Goverrment to get
the White Rivers on the reservation and the fact that families from
other portions of Utah Territory had setiled in the reserve, as indi-

ted by the agentis report of August 18, 1881 (PLtf, Zx. 281, p. 213

(¢
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So, the census taken irn 1881 and later years becomes important.

In January 188L, according to the agent's report of August 21, 188L
(P1tf. Ex. 292, p. 199), "a careful census" of the Uiniah Reservation
Indians was taken which showed that there were 531 White River Utes and
5§28 Uintah U%tes there at that time.
And again, the report of the Indian Agent, dated August 2D, 1885
(Pltf. Ex. 292-A) shows that as of June 30, 1885, there were, according

i<,

to a2 "complete census," 51lbL White River Utes and 5C8 Uinteh Uies on the

reservation.
The above pepulation fizures are consistent with the "965 Uintah and
Wnite River Utes -- nearly hzlf and half" reported by ihe Uintah Agent

in his report of August 1L, 1883 (Pltf. Zx. 356), and lead to the con-

clusion that the population of each of thz two groucs was about ecuszl



te Rivers wers ccmpletely settled on the reser-
vation, unless a change in the population of the Uintah is caused by
~the failure to include the Pahvant and Sampitch groups as reservaiicn

Uintah in the census.

The Goverrmeni contends in its brief (p. 52-3) that since the
Pahvants and Sampitches are plaintiffs their numbers of 13k and 75,
respectively, even though they were not living on the reservation,
should be included in the Uintah population figure, thus increasing
the census figure of 528 shown by the census of January 188L (P1tf. Ex.
292, p. 199) to 737, the White River census figure of that date, 531
remaining unchanged.

The claim in this duckel is Dy those Uintah permanently settled
on the reservation at the time the White Rivers occupied a part of it.

CS RS '7"[)
The act establishing the reservation (13 Stat. l%éé) expressly provides

is set apart for the permenent settlement and exclusive
occupation of such of the different tribes of Indians
of said territory /Utah/as may be induced to inhabit

the same,
There is nothing in the act vesting rights in Utzh Indians who did not
permanently settle on the reservation, hence, those groups of Pahvent
and Sampitch who did not take advantage of the act by settlinz on the
eservation are not entitled toc share in the recovery herein. No doubt
indivicual Pahvant and Sampitch -settled on the reserve and were included

in the census lisis but those who did noit do so must bte excluded and
g hex

must nct be added to the 188L census figures, or any others, in determ-

ning the Uintah population at the time the Whiie River Utes were

57



settled therson. Therefore, to the extent that the Pahvant and Sempiich
mzy be considered as plaintiffs herein, representing the members of
those groups who did not permanently settle on the Uintah Reservation,
they are dismissed as parties plaintiff,

We, accordingly, concluded that the effect of the settlement of
the White River Utes on the Uintah Reservation was to deprive the Uintah

Utes ¢f an undivided half of the lands of the Uintah Reservation.

Louis J. C'Marr

Associate Commissioner

We concur in the foregoing:

Y. M. Bolt
nssoc1aue Commissioner
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