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Lelz id  5. Y cs t, 15th ~ k o n  t:as 
Yr . P-ss-'Lstznk 4-ttcrrtey Gegeral 
P e w  Ii. Xorton, 
Attornsys fo r  Cef e n d a t  

- - -  
w r t t ,  Chief Com5.ssioner, delivered t k e  ~ p i n i o n  of t h e  C o ~ m i s s i o n ,  

The p l a i n t i f f s  he re in  x e  l n c x n  as t h e  Uintz? Ute I n 2 i z ~ s  of  C t A  

and =e 2 cons t i tuen t  p z t  of t h e  Ute I z d i a  T r i b e  o f  t h e  'EintAi a d  

The 



. . ", . -.. 
bnes anci ad2 thc f ~ k - t h  bzcd fmo:~ as  t 5e  S e r ~ ~ n s ,  Ine p l aF -? tx r s  c m  

a l l e y e  t h a t  the  p resez t  Uir ; ' ,& E2.n.d ;s corcposed of t h e  c5escendzn-i;~ of t n e  

Uintah, T L ~ p a n o a ~ ,  Pahvznt, Sav,sitch, 2nd Seuvar i t  Bznds of Ute I n d i m s  

~ h o  viere 21 a 'sor igi r ,d  en t i t > -  Z D . ~  ;:'no exclusively  used and occupied a 

d e f i ~ a b l e  a-ez of land. x i t h i n  >;hat is n m  the  S t a t e  of  U t a h ,  They f u r t h e r  

a l l e ce  t h a t  the defendant depri_ved the  =ces tors  of p l a i n t i f f s  of t h e i r  

Indian t i t l e  t o  t h e  land without t he  p a p e n t  of j u s t  cornpensation ad 

thev a s s e r t  t h e i r  clzim t i e r e l o r  under s e c t i o n  2(3):, (L) ,  a ~ d  ( 5 )  of t h e  

India C1--iw ~ o n ~ i s s ~ o n  k t  (60 S t a t .  lo&, 25 U.S.C., sec. 702). 

The p r i x l p a l  i s sues  r a i s e d  'y t h e  plezdings 2nd the  evidence i n  

t'nis c a se  zre: (1) K%at a rea  o r  z e a s ,  if my, were occu9ied by t h e  

a ixe s to r s  of p l a i n t i f f s ?  (2 )  !.:ere the ances tc r s  of p l a i n t i f f s  such an 

& o r l c i ~ z l  c;;ti-Lgr as  t o  en&le t?,eri t o  hold  Indizn t i t i e  t o  these lands? 

( 3 )  !:re p l a i n t i f f s  t h e  &scendar?ts or  ss,ccesscrs i n  i n t e r e s t  of t h e  

o r i g i z l  oTmers of these  lznds? (L) Did t h e  zncestors  of plaintiffs 

d ives t  themselves of   at ever i n t e r e s t  t hey  m q  have hzd. in  t h e  claimed 

a rea  5.7 being p a r t i e s  t o  any t r e a t i e s  or agreezents? ( 5 )  Have p l e n t s f s  
- . - 

been estop-psci t o  asse:-k t heb  a l leged c l aLm e i t h e r  by a c k i n i s t ~ a t i v e  

ruling:, p r i o r  l i t i g a t i o n ,  or t h e i r  comiuct i n  zccepting a shme  oZ t h e  

proceeds of v z i o u s  t r e a t i e s  and a g e m e n t s ?  (6) Xhat k-ere t'ne 'ooun6a-iss 

of t;?2 l z ~ d s  dleged:~ occu=, i~d 3-y t h e  ances tz r s  of p l ~ i z t ~ f s ?  ( 7 )  
. . 

uas t h e  &ate o l  taking of Cne land, ziiy? These questions v l l l  be cxs- 

ccseed i n  t k e  s m e  G T ~ E ~  as  s e t  oct  ~ ' k v e ,  

T:?e 2-ea fcr t$.ich pl r in tsfz  erz  c l a i n L ~ g  is  described pz2- 



The abve desc-iptlon n n s  very into n o r t h e s t e r n  Colorado 

ad includes  the s m a l l  a rea  betveen the  Colcrzdo-Utik border ad. t h e  

r e s e r v a t i c n  i s  brought under Docket 20, !LS k;;lich >:as consolid.ated 7 5 t h  

t h i s  case  f o r  t h e  p u q c s e s  of trial, The t o t d  a-rea c l z k e c i  L? t h i s  case, 

zs d e s c ~ i b e d  z b v e ,  is a?proxL.x~kelj. ll,C00,000 zcres, ~ k i c h  does not 

;JlcluCe t h e  Uintz i  ~ n d  CUE? Reservation u e a .  

The evidence in C ~ i s  cese, a s  ~ 5 t h  nc s t  of tkese  cases, i s  vcLmF- 



exc lu s i -~e ly  used and. occupied the  c e n t r d  porti.cn o f  litah t o  t h e  v e s t  

of the  h s z t c h  Xountains, zqd tine ciefen&nt admits t h e  occupancy although 

questioning cc cupancy 

of the  clzixed. por t ion t o  t j e  e a s t  of t h e  Wasatcn Mounta~hs by the  

Seut-=its is not thought su s t cned .  $.%en the  Seuvzr i t s  vere  first men- 

t ioned bj ?righam Young and bgent "u;y ea r ly  i n  t he  1850 's  K1ey k-ere s a i d  

t z  be a roving k n d  who rozr& thro~tsn  the other  n a t i o n s -  When C h i ~ f  

!-alker o f  t h e  S e ~ ~ a r i t s  vas met by Lshley on GI- nezr X l e  S f v i e r  River i n  

Yce 1 8 L O t s ,  he T-ias on h i s  >:a7 t o  meet t5e C a l C o r n i a  csravan and levy  

t r i j u t e .  Xearly a l l  or" t h e  evIc!ence ine ica tes  t h a t  F d k e r  ! s  band were 

p r i n a r i l y  r a i d e r s  and z ~ p a r e n t l ; ~  G-e$? f 01Uok-ers from t k r o u ~ h ~ u t  t h e  o ther  

bmds  zs t e s t l x i e d  t o  dyring the  t r id.  a1 of t h e  early menticn of  t h e  

Seu;-&-its p laces  then t o  t h e  trezt cf t3e  T;:zsatc:? Ikou~~t&ns and inBicztes 

t h a t  they  .;rere prob&ly ycrlnzer Izdians f r c n  t he  o the r  bands 1210 jciried 

' : rdk?  f o r  t h e  p t r p s e  of r a i 6 i n ~ .  3egiming i n  a b u t  t h e  1360 's  the  

secvc'Ltyr jet-2, t o  be i d e n t s i e d  1.5%:? sor;thezste.?n c z t  03 Ut& and 

e spec i z l l y  s o  >-%en ?;lack 3---:- beczr2 ch ie f  2'la t h e  X e c k  Eaxk t:ar began, 





~ .~oun ta~ ins  ;.:as held. kT Ete Indians wi th in  h i s t o r i c  t i i ies ,  uld t h a t  t h e  

region of i",& Lake, Seyier  Lake, ad c e n t r a l  a d  eas t e rn  U%&i xas us- 

questionzblj- Ute. Ze also stated.  t h s t  t'ze pcr t ion of s m t h e r n  Utzh 

lying e a s t  o f  t h e  n;onntai;.s consis ted l=gely o f  a-id meszs a6 zlmost 

ixip~ssa.5le cznyons a.6 Ulat  it probzbly s u p o r t e c  a s m a l l  Ute populat ion 

which had l i t t l e  or no con tac t  with their kir~ e i t h e r  t o  t h e  e a s t  or west ,  

I n  t h e  map accompanying h i s  publ icat ion he shotrs t h e  Yamph Ute south  of 

t h e  Uintah Valley and t h e  Sheberetch ( i . e ,  Seuvul i ts )  Ute sou th  of  t h e  

Su l  Ezfael Ziver i n  a pcs i t i on  H'Ech xould place them hi5thiirl the claiined 

area, e z s t  of t h e  lrasatch, D e q i t e  t h e  above x r i t i n z s  none of t h e  con- 

temporaneocs m i t i n g s  of t h e  e a r l y  s e t t l e r s  a ~ d  o f f i c i a l s  p12ce t h e  

- 
S e u v x i t s  ziq3'~ihere but  v e s t  of t 5 e  Yasatc'n i-hxtains , It Ez:j be s a i d  

t h 2 t  2-15s is s o  b e c a ~ ~ s e  t h e  s e t t l e r s  themselves were a l l  x e s t  c? t h e  

countaias <;ring t h i s  period, On the  ot3er h a d ,  i" t he  Seuvzri%s had 

a pernanent home on the e a s t e ~ n  s ide  of t h e  f iountzhs  t h e y  c e r t ~ - d y  

d i b l t  s?end. m c h  time t he r e ,  Yhen .sett,lernent c a s e d  a s c s r c i t y  cf l a n d  

and g z w  =d f r5c t i on  betveen t h e  IncIi2rs a d  s e t t l e r s  b e c z ~ z  more 

n. s o ~ t h e a s t e r n  p2r-t of i'tz!. inese r e p r t s ,  hotrever, z r e  never qi l i te  

r e f e r r e d  t o .  A s  x t e d  befare,  Xodge e q ~ a t e s  t h e  t h r e e  g ~ o c p s  and. 



S e m z r i t s  did use t h e  southeastern  p z t  of U t &  but tjnst ti'nere i n  t h e  

7 southeastern  92rt ~ e z z i m  a ccest ion,  it is  highly possYole t h a t  they  

xsed t h e  pc r t i cn  zrcund t:?e -2 S27 Mczintalns ~ + 5 c h  is outs ids  of t h e  

=ea clairnee. I n  f x t ,  t h e  e v i d e x e  i nd i ca t e s  t h a t  they did use t h e  

a r e a  beyond. w!!ere t h e  G r a d  a d  Green R'ivers nee?,, This use  03 t h e  socth- 

e a s t e rn  p z r t  of  Utah pata:kes more of t h e  nature ef a g u e r i l l a  r e t r e d  

than  a primary subsister;ce z e a .  h l e n  cc rd i t ions  in t l e  se t t l ed .  a r e& 

becane t o o  dangerous a s  a r e s u l t  of  t h e  rz ids ,  then  the S e u v z i t s  r e -  

t rezted.  e a s t  across  t he  '::asatch t o  safet2-, % Pc-irell a d  I n g z l l s  r epo r t  

of 1873 is  nc t  to be disregarded as a j s o l u t e l y  incorrect ,  b u t  it does not 

con t a in  an inherent guarantee of exclusive  &original  use 2nd occnpacy  

. , of t h e  ?ea e a s t  of t h e  k-;;sztc.h n s  clai-rned + jhe So:y=::s, It "& 

c l e a r  and a d e q u ~ t e  proof of exclusi-re ~ 3 o r i g i m f .  occuFancy. Tne o the r  

r e f e r ences  a g p e z  t o  be too'ccnfuseci a s  t o  Sand. z f f i l i z t i o n  aci l c c a t i o n  



t h e  Ccrri~..azcne cz - l s  h ~ - - ~ e  p s h e d  t?,e Ute oc t  of t h e  Vinti;l Vfiley the 

Qte  wculd hzve t o  be i n  the re .  They -+:ere discovered t h e r e  $7 4-shley 

i n  1825, and re re inzd  in t h z t  area frcm t h a t  t i r ie  cn, Undou5tedly, 

t he  Shcshcni (Comanche) Zi2 r e i d  the Ute c ~ u x t r y ~  There is evidence 

of su.ch a r z i d  by t h e  Arapahoe i n t o  the  Eiddle Pzrk  i n  Colorado i n  t h e  

lake  1860's. Hoxever, t h a t  does not a l t e r  file f s c t  t h a t  it was Ute 

country and tine Ute remained t he r e  or  reentered t h e  a r e a  .md he ld  it, 

I.le f e e l  t h a t  t h e  evidence s u p p c ~ t s  the  c la im 02 occupancy of the Uihtah 

Valley tsy t h e  Ute Indians vim c z ~ s  t o  be c h o ~ m  a s  Ui?tahs. 

Another a l l eg s t i on  of defendzzt goes t o  t h e  l a c k  of an abo r ig i -ml  

e n t i t y  ~ k i c h  xas capable of holding Indi2n t i t l e  t o  t h e  a r e a  claimed. 

O f  coxrse, t h i s  m t  necessz r i ly  go S2ck beyond the p e r i o d  of x h i t e  

s e t t l e n e n t  t o  winere- t h e  infomation 'ceccees ex t r e se ly  sc &-ce , , Since 

t he r e  is s o  l l t t l e  inZcrcation ~ v 2 S z 3 l e  t h e 2  it becc'xes necessa-y t o  

L e k e  t k e  s i t u a t i o n  as It e x i s t e d  z t  t h e  t i n e  t he  r e 2 c r t s  stz-t and nzke . 



i n d i c a t e d  tht t h e  %roo River area  ~ : s s  t h e  g r e a t  s n r i n g  ~~~~~~~~5 2 1 s ~ ~  

7.  of t h e  tit= I n d i m s  i n  the area ~ ? s  t?.e na_r.es of c5ieZs X>D x e r e  p r c z i n e n t  

tk rougkout  t h e  t e r r i t ~ r ;  t;ere ~ezt isr \ .ed 2s be ing  t h e r e  S o x i e t t e ,  X:?O 

- -- &GS c a l l e d  c5ief of the Uintzhs,  s?pezrs  to have e x e r c i s e d  c9ntrDl  o v e r  

t:?e v a r i o u s  S=nds. & i s  c r e j i t e d  with sto??in,-  Chief ' f a l k e r  from a t t e x p t -  

i n s  t o  d r i v e  t h e  Xomons from t h e  c snn t ry  x t e n  they f i r s t  s e t t l e d  t h e r e .  

A t  t h e  t h e  of t h e  Spanish  Fcrk Trea ty  i n  l%5, Kan-csh r e f e r r e d  t o  S o ~ . e t t e  

as "* * * t h e  f a t h e r  of 211 t h e  Utes ,  Sox-e-ett .  E e  u s e d  t o  be t h e  g r e a t  

c k i e f  and f a t h e r  of u s  211, b u t  2o-x he  i s  very o l d ,  * * * i<e w a n t  Sow-e-ett 

t o  t a l k  and a l l  t o  l i s t e r , ,  both Utes and f::??ites." Th i s  i s  c e r t a i n l y  a 

good i n d i c ~ t i o n  t h a t  t 3 e r e  w2s an o v e r z l l  organization even  ? r i o r  t o  

w k i t e  s e t t l e z e ~ t .  PPlso. i n  1851. t h e  r e ? o r t s  r e f e r r e d  t o  'Yzlker a s  t h e  

.--,. A,, c k i e f  of t 5 e  vsr5zus  b=,r.ds acb  s a i d  t k z t  all t h e  grcups  appezred t o  

shox d e f e r e z c e  t o  h ix ,  b u t  t h a t  S o x k  t t e  s word p r e v a i l e d  over  \:alker ' s . 
:.%en S o w i e t t e  bec=e t t o  old t o  c ~ n t i r ~ e  a s  c k i e f ,  a b ~ t  t h e  t i ~ e  o f  t h s  

p r i r . c l ?a l  movement t c  t h e  rese,rvztior,  T ; h ~  r e p l a c e d  him ss ckter". It 

x,-as r e ? o r t e d  tk t  w k i l e  sane ir .dFvi$~al  t r i h r l  o r g a n i z a t i m  was m a i ~ t a i r i e d ,  

m iz5';:: ;:as s t i l l  recogzized  2 s  ch ie f  by t h e  o t h e r  b;cds. 

Tke e-ridence with re feronce  t o  t S e . d i s t i r . c t i o r ,  Se txeen  t'se Vte ~ r . 2  

Southern  'ainte i s  bo th  lengthy  2~15 i r . v ~ . l v e d ~  ?oxever .  t k a t  Kay be, it 

xould  a?pez r  t h z t  t3.e m a t  t s l l i z g  z r ~ ~ z e ~ t  q z i ~ s t  t h e  d e f e n d z i t ' s  

c o n t e n t i c n  t k 2 t  t k e r e  i s  no d l s t l s c t l m  i s  t h z t  i n  t h e  p z s t  t k e  s e ? z r ~ t e  

. m c l a s s i l l c a t i ~ r !  or' t:?e i;te an: r;i_;te s ~ s x s  to I?z+e beer! acze?tec! by r . ~ a r l ~  1 

ever::3sdg, i n c l c d i n g  &fer .c ia t l  s e-u=.ert x l t z e ~ s ,  



hor ses  t h s r ea f t e r  p lz ins  ir.6ia-... t r a i t s ,  it dces not  m s e a r  t o  nake 

were c a l l e d ,  had Seen i n  t k i s  a rez  s ince  t i z e  iniemorial .  If  2t sane 

i n d e t e ~ i n z b l e  s e r i o d  p r i o r  t o  the coning of tbe  x h i t e  ma, c e r t z i n  of  

t h ~  acquired horses anc thereby cka.ged t3eir  xo5e of livi~g s c  as to 



t c  e s t a b l i s h  a rese rva t ion  h ~ a d q z r t e r s  a t  Uintah Valley. T'ne r e p o r t s  

of the of Ineian -C-ff s iks  2l-r.d agents  f o r  t h e  next t e n  



ancestors of the ones knom t.oda;r as the C ' i ~ t a h  C'tes, plaiztiffs herein. 

It i s  no t  claized by ~ l a i ~ t i f f s  tkt  211 mez3ers 3r" the fLve gr=lu?s 





t h z t  t h e  p r e s e n t  Ui~t;?,  Utes ,  p l z i n t i f f s  h e r e i n ,  are  t 5 e  descsndzn t s  of 

t h e  U in tah ,  TFm?anozs, ?ah-'.~zct, Sai-pi tch z.nd Seuva r i t  Indizr is  who 

abor i z in .2 ly  used ;r.d s c c u ~ i e d  c e r t a i n  lzm-ds 5n what is nox t k  S t a t e  

m of Utah.  he fact tkat t he re  ~ z y  bzve jeen a fex 1nd iz . s  xko were n o t  

rnemiors of thoce  o r i g i n a l  b&?ds b u t  ~- -ho  v e n t  cn t h e  Uin ta5  3ese-rvation 

does n o t  appear  t o  t h e  Cocaission t o  bt s u f f i c i e n t  r ea son  t o . d e n y  a 

r ecove ry  t o  t h o s e  xko p ~ e s e n t l y  r e s i d e  t h e r e  and xhose a n c e s t o r s  were  

mexbers of t h e  o r i g i n s  banis .  

Defendant contends t h a t  t h e  Uintah 3znd of Ute I n d i m s  were p a r t i e s  

t o  t h e  t r e a t y  c: :'';arc:? 2 ,  1ES (15 S t a t .  613), e n t e r e d  i n t o  a t  h 'zshington 

D. C. b e t x e e n  def e n d a t  a d  t h e  Ebegauche ,  Eaache , C a o t e  , Keeminuc:?e, - 

. . t h a t  tte Cin tah  3znd of I c c ~ z c s  i n  Colors& x a s  no ?art of  t h e  U t ~ h  

I n d i a n s  a d  t k z t  t h e  i i i n t a ?  :and o: Utah had nc th ing  t o  do w i t h  t h e  Trezt;r 

of :-:arch 2, 1558. 

,S e n t e r e d  The= i s  a lot o f  evicieence cocce-rning t h e  v a r i o u s  agree.'.---' 

i n t o  w i t h  t h e  3tes of Colorzdo. To a t t e z ? t  t o  d i s c u s s  ever j  p h s z  of  it 

i n  t k i s  c p i n i x  :auld 5e too mc'r. sf zii ur.derta!sir.,- t o  j u s t i f y  tk?e r e s u l t .  

a s e ? a r a t e  a d  d i s t i n c t  group fr~n the I c d i a n s  of Colora& vnl:?~ CZEO to b e  



co  reason fo? thea  t o  avci< contzc: a ~ d  a l so  t key  -.,-ere prcbakl:? c9r-~r.sn 

v i c t i ~ s  of t h e  r a i d s  by the  Sboshocies t~ the  nor th .  I n  o t h e r  wor5.s. 

the re  x a s  a corrmon plzqe of i n t e r e s t  upon L->ich they undouStedly n e t .  

7 -  eoxever, wi th  the  e s t a b l i ~ 5 ~ 7 : e n t  of Utah T , r r l t o r -  i n  1850, z r B  Colorado 

i n  1861, t h e r e  czqe 2 d e f i n i t e  dLvirion 5etxeen t h e  two groups a s  2 res-dt 

of t h e  e ~ t 2 b l i s ' r - ~ e n t  of txo su?er iz tendencies  f o r  t h e  t-63 grou?s of  Ind ians .  

k'e do not  mean t o  s2y t h a t  t h e r e  xas not  a separa t ion  ? r i o r  t o  t h a t  t ime 

b u t  r a t h e r  t h a t  such se?ara t icn  bec3n:e a x z t t e r  of r ecord  t h r m g h  t h e  

r e s o r t s  of t h e  res?ec t ive  superintendencies.  

Utah T e r r i t o r ;  included a l l  of t h e  p r e s e n t  Sta te :  oZ Colorado w ~ s t  of 

t h e  F.oc!cy Xountalns when i t  was e s t z b l i s h e d  i n  1851. E r i g h m  You& then  

- 
had i n  h i s  ch~rg? a ?or t ion  of w h t  l e t e r  hecane ~ n d i a s  o f  t?:e Colorado 

S1~perintender.t  i n  1861. k7c:en S i ~ e o n  5 i t e l y  was a?gointed agent f o r  t 3 e  

Utes i n  Colorado i c  1Q&, he took over  tkese  Indiacs  l i v i n g  i n  the  Park 

a r e a  of Colsrado zzd. u? t o   hat i s  EO;; t h e  present  border  Setxeen Vtzk 

a d  Coloraso. A c e r t z i n  degree of c ~ n f u s i o n  r e s u l t e d  f ron  tkis a r t i f i c F d .  



were i z d e n t i f i e d  Eore with the  Vtak groups. i.r,tero, o r  kn th ro ,  ar,d 

Douglass were b o t h  p r e t t y  milch i d e n t i f i e d  w i t i !  Utah Utes,  p a r t i c u l a r l y  

Antero. Pntero xas i n  Colorado i n  1p66 a t  E q i r e  w k r e  t h e r e  x a s  a d i s -  

t r i b u t i o n  of p resen t s .  I n  1867, -6ntero and s e v e r a l  s u b s h i e f s  of t h e  

Grand River and Uintah Eanas cane i n  t o  Genver and t o l d  Governor Eunt 

r e l a t i o n s  and t h e  2mnons  i n  the  C-rezt ?as in  t h e y  hzd decided t o  come 

-7 e a s t  of t h e  Rockies. I n  !-upst of t h s t  ye.zr, ~ o u g l ~ s s  cz?e t o  Cecvzr f o r  

ti:e saie Imeason t o  -join h1.s brotker ,  Flovzra, OI' hev2vc7. fuevara.was 

d e f i n i t e l y  a Colorado Ute and Donglass stayeci i n  Colorzco 2nd S e c z ~ e  a 

p a r t  of  t h e  k l i t e  F i i ~ e r  Utes. 

7 -. ficen t h s  Son.nissioner of IncSzn L-ffsirs au thor ized  t h e  brin.gicg of a 



. . .  
Antsr3 i s  t h e  only  one of the f i v e  wko IS l z e r t i f i e d  a s  a Utah Vte. 

Tkree  of  t h e  f i v e  are n o t  o t h e r ~ i s e  i d e ~ t i f i e 2 .  The f i f t h  oRe, 'Jab- 

." _' ,mD -. ..,zn ...- , i s  d x q s  c a l l e d  a ";pr,ver Ute o r  l - '  : I  - y e  t ?k is l a s t  

i d e n t i f i e d  as a su+ckief  in 2ouglass1  band of k1-ilte River Utes ,  Of 

cour se ,  C ~ u g l a s s  z ? p r e ~ t $ y  hzd Seen a t  one tixe i n  Utah. Ee i s  nen- 

t i o n e d  2 s  be ing  cF-ief of a  g r ~ u p  of 21 l odges  sf "Salt Lake Utes"  by 

Governor Eunt i n  1E67. It i s  p o s s i b l e  to s u r a i s e  t h a t  t h e  Uin tahs  who 

s i g n e d  t h e  ai;t.en&;nent were all at one t i x e  Utah Utes ,  but t h o s e  w i t h  

Douglass hzd abandoned Utah f o r  Col3rado acd s t a y e d  t h e r e .  h n t e r o  d id  

n o t  r e z a i n  i n  C o l ~ r a d o ,  but went back t o  Utah wkere he was r e ? o r t e d  o n  

t h e  Uin tah  & s e r v a t i o n  bg P o ~ ~ e l l  2nd i n g z l l s  i n  1873. k n t e r o  had l o n g  

been a sub-chief  i.1 U t a h  bu t  had n e v t r  k6d t h e  polcer t o  s3eak  f o r  t h e  



m be  r a t i f i e d  if t:?e L r e a t y  of 2 ,  1?% V;ZS r z t i f i e d ,  s i n c e  t h e  

p a r t i e s  v e r e  t h e  saTe i n  boL\ t r e a t i e s .  Governor F u ~ t  w m t e  i n  1368 

t h a t  t h e r e  x e r e  900 U i ~ t a h s  under  a s epa ra t e  zgent  in Uintah Va l l ey  

that tkose i n  Colorado were six?ly a n  offshoot  of t h e  Uintahs i n  Utah =a 

had dec ided  t o  a t t a c h  t h e m e l v e s  t o  t h e  Colorado Superintendency,  The 

L-hole t e n o r  of t h e  cor res?o~Cence  thraug5cut  t h e  h i s t o r y  of  I n d i a n  i-ffz;irs 

i n  Colorado and Ut2h i n d i c a t e s  t h a t  t h e  Ir,dias t h e r e i n  x e r e  cons ide red  

and k n d l o d  as s e p r a t e  grou?s and t h a t  t h e  Uintahs of Utah had c3 pa* 

i n  t h e  T r e a t 3  of E=zh i, 1%6, and t h a t  t k  Colorado Utes had no ~ x r t  i n  

t h e  Spanish  Fork Treaty of  June 8 ,  1955, 

The same s i t u a t i o r i  as o u t l i n e d  above p r e v a i l e d  k i t h  r e g a r d  t o  t h e  

c l  :-?ril 2 3 ,  1872 (17 Stat. 55). The r c t  l L c i t e d  t k e  n e g o t i a t i o n s  t o  the 

I n d i z n s  of Colorado 2nd t h e  c o s t  of t h e  n e g c t i a t i o c s  xas charged t o  t h ~  



n e ~ o t , i r t o d ,  anc tkeg r e l i n c u i s b e 4  their i n t o r e s t  Lz t i e  1 ? C ?  t r c z t y  

f o u r t h s  of t he  inde  I n d i m s  occa?yinc o r  i n t e r e s t e d  i n  t h e  rese,-vaticn 

c r e a t e d  tkere7m2er. The Uint*. Utes of t t e  Uin tah  Vz i l ey  FLese-rvztion 

s igned  a " r e l e a s e n  uh ich  a n s e n t e d  t o  t b e  s c t i o n  o f  t h e  r e s i c e n t s  o f  t 5 e  

r e s e r v a t i o n  i n  Colorsdo i n  c e d i ~ g  t h e l r  i n t e r e s t  t h e r e i n .  The Uint&s 

were lookkg fon;ard hcpe fu l ly  t o  s h a r i n g  ir, t h e  mcney t o  be p a i d  t h e  

t h r e e  b a x i d s f o r t k e i r  ce s s ioc .  ThLs does n o t  a , e a l  t o  t h e  Corr i isaion 

a s  adequate  procf t h a t  t k e  Uin taks  xe re  a ? a r t y  t o  t h e  t r e a t y  of l e a  

t n e  s i , - n a t u z  of t h e  LTir:tzhs i s  the csr, t inue& nixur, 5 e t x e e n  t h e s e  bands  
.? 

b e c a s e  of  t h e  n z i e .  TcLs ag reenez t  cZ 1778 vzs neve r  r z t i f i e d .  

Fir.ally, xi).er, t h e  s e t t l e z s  6exzc2s f c r  l a n d  b e c m e  tso g r e a t ,  t h e  

de fendan t  en t~ . red .  i n t o  a agreement L-5th t k e  Utes  i n  Colorado ,  k n o m  ts 

t h e  confedera ted  bznds of t h e  Ute n a t i m .  This  a p ? e x e n t  o f  1830 ( 5 1  

P 

Trezty of 1868 2nd s t i ? o l z t e d  2s t o  t t o  ? l a c e s e z t  cf t h e  Ir.eizis wko were 



Agreozont of 1573, bu t  hsd never  been r e c c g ~ i z e d  as be5r.g e n t i t l e d  t o  

2x3- ccf t h e  b e n e f i t s  ti:ereaf end tk,zt t hey  h2.d n o t  been recognized  o r  

c3nsul tec!  about  t h e  1,CeO i g r e e z e ~ t  , tkere'sy zizkizg t k e i r  si c . a t u r e s  or: 

- t h e  a ~ e e z e s t  ucnecessr ry .  Ir t h e i r  f i n d  r e p o r t  LI lP81 ,  t h e  Corrzilssion 

r e ? e a t e d  t h e s e  s t a t e c e n t s  a d  mentioced t h e  s i g 3 i n g  of  t k e  r e l e a s e  under  

t h e  u n r a t i f i e d  agreexent  of IF78 where t h e  Uin tzhs  of Utah had agreed  t o  

t h e  d i s 7 o s z l  of a p a r t  of t h e  Colorado Reserva t ion  by t h e  Xuache, Capote,  

a-d Yeerninucfie Bands. 

I n  .hgust 1?81, t h e  movemezt of t h e  1-.."nite R ive r  Utes  t o  t h e  Uir-tzh 

R e s e r v a t i o n  wzs beL-. Th i s  iihole t r ansac t io r .  had t aken  p l a c e  x i t h o u t  

t k e  knoxledge o r  consent of t h e  Gir,tak Utes.  The r e c o r d s  inc i ica te  t h a t  

tk_v d i  ss?nroverl nf ?l =cq ng y.35 t:e F i v e r  ~2 5F.2 V5r.t-L. ?;s==. 

v a t i o n  x-Ltkout c ~ n s u l t ~ g  tken  3r s q - i n g  f o r  t h e  l a n d  g iven  t h e  ';,:?ite 

Rivers. The !.Trite E v e r  Utes  had 3lst r e c e n t l y  been invo lved  i n  t h e  

F e e k e r  rcassacre =i: y e t  were s t i l l  r e c e i v i n g  z c n u i t i e s  under t h e  s e v e r a l  

agreements  t r i t h  d e f e n d a t  x h i l e  t h e  Clntak Utes  were g e t t i n g  o n l y  s smll 

g r a t u i t y  e x h  :,ear. This  was cause f o r  concern t o  t h e  a g e n t  and t k e  Cox- 

n i s s i o n e r  of I n d i a  Affairs .  Tee ficdir.-s 5 i n 5 i c a t e s  the b z c i c g m q d  o f  t h i s  

s i t u a t i o n  uld tts even t s  vk ich  lec2 t o  t h e  r d i n g  of S e c r e t a r y  of  t h e  

I n t e r i o r  T e l l e r  i n  J d y  IS2 t h s t  t he  U i ~ t a h  Utes of  Utah k c 2  p z r t i c i ? a t e d  

7 .  i n  t h e  T r ~ f i ) t y  of 1%e s.6 t h e  Zrunot Agreeaent  of 1?$3. ce s t a t e d  t k a t  

w k i l e  t h e y  b2d fiot s a r t i c i ? a t e a  i n  the  I g r e e x e s t  of Ie.33, t h e y  >.-ere cever -  

- 
t h e l e s s  e r , t i t l s i  t o  s:?rrc ir. t h e  ~ r z c e e d s  3f t h a t  a g r e e r s z t .  ir, ~ c ~ ~ j r d ~ : c e .  

b:lth t k e  :21ic- he &irectcS ttzt t h e  v l z t z > ' s  s h c r e  of t?:e s c n c d  d i s -  6 



. - 
Uints+s  - n e  s t a t s <  t-at it - - - -  ,.,a> r.ot necessary  t3  xzke u? azy back p a p e n t s  

and czut ioned  t h e  2gent.s n3 t  t o  zzks the  a e c i s l o n  kr.c-m t o  t h e  I n d i a n s .  

I n  1997, t h e  xko le  r eco rd  u z s  rev lexed  jg t he  C o m i s s l c c e r  o f  I n d i a  

A f f a i r s  at +h &..e reqdest of the  o f f i c e  of t>e  3ec re t z -y  cf t k e  I n t e r l o r .  

m y  i n e  Cormissioner  cane t o  t he  c o n c h s i c 2  t h t  the r z v i c u s  - rul ing had beer, 

wrong and t h a t ,  i n  f a c t ,  t h e  U i r t zh  Utes cf  Utah had n o t  ~ s r t i c i ? a t e d  i n  

t h e  T r e a t y  of 1368 o r  t h e  3,m.ot Rgreezent,  S u t  had ~ ~ z y s  beer? a s e p s r z t e  

and d i s t i c c t  grou? from tbose of Colorzdo. 

T h i s  C o m i i s s i m  f e e l s  t h a t  t h e  dec i s ion  of 1P37 was t h e  c o r r e c t  one  

and t h a t  t h e  r u l i r g  of Sec re t a ry  T e l l e r  i n  1882 was s i s g l p  2 n e c e s s s r y  

e x s e 2 i e n t  t o  t h e  rriaintenance of friendly r e l a t i o n s  song t h e  I n d i a n s  o n  

t h e  Uin tzh  Rese-rvation acd t h e  u l t i n z t e  p r o t e c t i o n  of  t h e  x k i t e  ?eo? le  

i n  t h e  a r e a .  Th i s  be ing  so ,  t hen  t h e  L'intzh Utes  or" Utah hzv'e n o t  ce6ect 

th~lr a b o r i g l z e l  title t o  t h e  1 ~ ~ 1 5 s  used acd occa?ied by  ths i n  Utzh acd 

t h e  d e f e n 3 a ~ t  kas  c e v e r  csn;r,ecsated t h e 3  o r  taken  a c e s s i o n  frm t h e n  i n  2q7 

rnaneF o t h e r  t han  by  the  u n r a t i f i e d  Spvlish Pork T r t a t y  of  1855, acd c m -  



m ihe case of "3lackfeet  Xation v. United S t a t e s , "  81 C ,  Cls. 101, 

* * * The Court would he s i t z t e  to apply the  doc t r ine  of 
estop?el  t o  t r i b a l  Ifi~a~s, i n  the  ~ b s e ~ c e  of pos i t i ve  e m o f  
thzt the t r i b e  a s  suck corr,?rel:en&d its r i g h t s  and xas 
acco2ting ber.efits from the  gcverrixect with 3211 'knoxledge 
of ar.d i n  pursuance of r i g h t s  created by t r e a t i e s  b e k e e n  
the p ~ x t i e s .  

The Ute I n C m s  ha7re been engaged i n  extensive l i t i g z t i o n  i n  t h e  

Court of Claixs  under s?ecia l  j w i s d i c t i o n a l  a c t s  i n  pa s t  yea r s ,  I n  

3ur i sd i c t i c r , a l  a c t  r;iaking it possi'ole, the referencesare a l l  t o  the  Utes 



g n u ?  a s  Utes of C o l ~ r a d o  ar.d s a y s  tP.2-L t1r.e~ a r e  a l s o  knos:n 2s T-' ..,.-te 

River Utes ,  S o u t h ~ m  Utes acd Uncoz?akgre Utes. The G i r t a k s  O Z  U t z l  

have always S e ~ c  se2arate f r o a  these t > r e e  grau?s who z r e  w q u e s t i o n a b l y  

Colorado Utes. It i s  t h e  s m . ~  cocfusion t h a t  has been e v i d e n t  t n r s u g h c u t  

t he  h i s t o r j .  of t h e  Utes of Colorz& and t:?ose of  Ut&,. The fzct t h a t  t h e  

Utes of Utah c o z ~ o c n d e d  t k i s  confcsion ~ e t h  t h e i r  R e s o l u t z i o n  o f  1897 does 

no t  a l t e r  t h e i r  p r q s e n t  r i g h t  t o  prosecute  t h i s  s u l t .  The o r i g i n a l  cDn- 

f u s i o n  c a e  t h r m g h  S e c r e t a r y  T e l l e r ' s  m l i n g  i n  18e2 and t h e  p o s i t i o n  

of t h e  Uintah Utes of Utah has  n o t  c?=ged s i n c e  that t i z e  . The d c f e d a n t  

has  saffered co l c s s  t h z t  i t  would no t  have suffered a s  a r e s u l t  of 

T e l l e r ' s  n l b g  and t o  ho ld  no&: t h a t  because t h e  Uiz tah  C t e s  c o n t i m e 6  a 

nor  xit 'n j u s t i c e .  

It is  t o  be  noted  t h a t   hen t h e  f a c t s  c ~ n c e r n i n g  t h e  t,ne s l 5 ~ a t i c n  

begs t o  core  t o  l i g h t  a s  t h e  r e s u l t  cf t 5 e  l i t i g z t l o n  of l a t e r  y e = s ,  



s ince  that =ea i s  considered i n  socket Eo. 45, 

Plaintfffs' conte2tion ~ 5 t h  regar2 to the eastern boundary canot 

b e  accepted by the Conmission i n  view of the fact that there was not 

established a. &fFnable a r e s  used a d  occx2ied in the u s u d  Lr,diul 



2 s ~ l f f i c i e n t l y  definite boundary t o  2ustl2 t he  divLsior. line k i n g  =laced 

where it is, In other k-ords, t2-e evi2enco ir?dicates a boundary but t h e  

placement Lher~of becomes a mat t e r  of s3me speccla t ion ,  'ik feel t h a t  t h e  

p1ace:cent :a& is logical, 



f x m  Terrel to Xasatc3 Teak and t o  Steley Kountain through t h e  Xasatch 

Y r l a t e a u  a d  on 1ri a nor tkezster ly  d i r ec t i on  d o n g  t h e  s u m ~ i t  of t he  

e c s t e ~ n  rar.ge of t he  T::asatch Xaur.t~ir,s t o  I.,-here it i n t e r s e c t s  x i t k  t he  

- .  -- l i n e  of  Uintzh Fbservztion near ~ ~ d ~ ; i . q  ?%ad Sm.r,it a t  i t s  soutkxest  corner.  

- 
PI-3s tilere ir, i o i i o u s  .izc! xesterr .  line sf tkp reser?i~tlcr. t o  t he  p 2 r . t  cf 

be gimirig . 
- $ c c o r ~ ~ g  t o  the  C l e g a t i 3 ~ s  cf the ?-tition and s ta temccts  of 

p l a i n t i f f s  c=unsel ( T r ~ n s .  p. 3C7) l i z k i l i t y  of t he  defendsnt i s  based 

upon a l t e r n z t i v e  t t eo r i c s .  One i s  tht t h e  I z d i a s  w e r e  rcnoveC from 

i t s  cur, Gse. Such dearivatior. r ;ecess;~ily extended over a ??Aoc of 



the a r e z  d e s c r i b e d  i n  Finfing Xo. 3 as t h e  p l z i n t i f f s  may h e r e a f t e r  

?rove t o  have been d i spcsed  of o r  c9nve r t td  t o  i t s  o m  u s e  by de fecdan t ,  

t h ~  t i n e  of such d e p i v a t i o n  t o  Se dc temi~e : !  %:her, t h e  ?roof  t he reo f  has  

Seen s ~ b z i t t e c i .  Inasxuch  a s  t'ne ? i s ? c s i t i o n  of s2id. l ~ ~ d s  O? t h e  t a k i n g  

t h e r e o f  S-y.,de<endw,t are u;ldocbtecly ina t te rs  of r e c ~ r d ,  i t  i s  sugges ted  
C 

t h a t  ccmnsel ~ a k ~  z s e r i o n s  e f f o r t  t o  zgree  upoz t h e  acreage  o l  the lmas 

dis?osed  of bjr d e f e n 2 a t  a d  thssp r e t z i n e d  by it and &so agre= cam a 

a v e r t g n  v a l u e  to avo id  burdensaxe d e t a i l e d  c c q u t a t i o n  of v d u e  z s  of 

t h e  d a t e  of d i s z o s a l  of each sepz rz t e  t r s c t .  See Creek S a t i o n  v. United 

S t a t e s ,  302 U . 3 ,  620, 625. 




