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OPINION OF THE COMMISSION

t, Chief Commissioner, delivered the cpinion of the Commission.

The plzintiffs herein are kaown as the Uintah Ute Indians of Uteal

nd are z constituent part of the Ute Indian Tribe of the Uintah and

[}

o

Ouray Reservation in the Stzie of Utzh., They are represented befor

this Cormission under & duly executed and approved centract with the

Ute

=1

ncian Tribe of the Uintzh and Ouray Reservation for end cn behelf



tands and add the fifth band known as the Seuvarits. The plaintiffs now
allece that the present Uintzh Band is composed of the descendants of the
Uintah, Timpanoag, Pzhvant, Sampiich, and Seuvarit Bands of Ute Indians

who were

[\)

evoriginal entiiy and who exclusively used and occupied a
definable areaz of land within what is ncw the State of Utah. They further
allere that the defendant deprived the ancestors of plaintiffs of their
Indian title to the land without the payment of just compensation and
they assert their claim therefor under section 2(3), (L), and (5) of the
Indien Claims Commission Act (60 Stat. 10L9, 25 U.S.C., sec. 702).

The princ?pal issues raised by the pleadings and the evidence in
this case are: (1) What area or areas, if any, were occupied by the

ancestors of plaintiffs? (2) Were the ancestors of plaintiffs such an

inal entity a3 to enzble them to hold Indian title to these lands?
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laintiffs the descendants or successcrs in interest of the
original owners of these lands? (L) Did the ancestors of plaintiffs
divest themselves of whatever interest they may have had in the claimed
area by being parties to any treaties or agreements? (5) Have plaintiffs
been estopred to aséer%‘their 2lleged claims either by administrative
ruling, prior litigation, or their conduct in accepting a share of the
proceeds of various treaties and zgreenm nté? (6) ¥hat were the boundaries

of the lands zllegedly occupied by the ancesiors of plaintiffs? (7) What
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ng of the land, if any? These cuestions will be dis-
cuscsed in the same order as set out atecve.

The arez feor vhich plaintiffs zre claiming is described in para-
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Commencing on the norihezst

at tne headwaters of Pot
Creek in the Uintah Mountzinz; thence down the Pot Creek
1o 1ts juncture with the Cresn River; thence down the CGreen

J

Ry ts juncture with the San
Rafzel River; thence in & wesierly direction from the junc-
ture of the Creen River and 2el River to the southern-
most point of the House Mountains; thence north along the
summit of the Hcuse Mountains to Notch Peak; thence in a
ak
e

v: 1
River in a southerl:; directiocn to it

northeasterly direction frem Notch Peak to the southermmost
polnt of the Cquirrh Mountains; thence north along the summit
of the Cquirrh Mcuntains to the Putierfield Pezks; thence

east from the Butterfield Peaks along the summit of the
mountain range separating the drainage area of the Utah and
Creat Salt Lakes to the sunnit of the Uintah Mountains; therce
east along the surmit of the Uintah Mountains to the point of
beginning.

The above description runs very slichtly into northwestern Colorado
and includes the smell area between the Colcrado-Uizh border and the

Juncture of Pot Creek znd Creen River. The bzalance 8f the land descrited

pete

1ncludes nezrly all of eastern and central Utan, 1Ihe presently existing

ever, ihe claim of plaintiffs for compensatien for z portion of that
reservaticn is broucht under Docket Ho. L5 wanh was consolidated with
this case for the purpeses of trial. The total area claimed in this case,
as described zbove, is approximziely 11,000,000 acres, which does not
incluce the Uintzh znd Curay Reservation arez.

The evidence in this case, as with mest of these cases, is vclunmi-
ncus and yet leaves much to be desired zt certzin points. The degree
of proof necessary toc susitain a clzim of Indian title has been discussed
by the Court of Tlaims in the case of "The Snake or Piute Indians of the

alreur Reservaiicn in Crecon v. The United States,™ 125 C. Cls, 2Ll
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inherent difficulty invelwred in the underiaking from the viewpoints of
toth plaintiffs and defendant.

As indicated in the findings made herewith the occupancy of a major
periion of the claimed area is adequately established by the record,
There can be no doubt that +the Timpanocag, Pahvant, and Sampitch Utes
exclusively used and occupied the central poriicn of Utzh to the west
of the ¥Wasatch Mountains, and the defendant admits the occupancy although
questioning the definability of the area. The fact of the cccupancy
of the claimed por;l';ion to the east of the Wasatch Mountains by the

Seuvarits is not thought sustained. When the Seuvarits were first men-

ct

ioned by Rrigham Young and 4gent Day early in the 1850's they were said
o be a roving tand who roamed through ihe other nations. When Chief
Walker of the Seuvarits was met by 4shley on or near the Sevier River in
tre 18L0*'s, he was 6n his wzy to meet the Californiz caravan and levy
tribute. Hearly a2ll of the evidence indicates that Walker's band were
primarily raiders and apparently drew followers from throughout the other
bands as testified to during the trizl. All of the early menticn of the
Seuvarits places them to the west cof the VWasaich Hounizins and indicates
that they were probadbly ycunger Indizns from the other bands who jeined

Walker for the purpese of raziding. 3Seginning in about the 1860's the
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euvariis began to te identified with the soutneastern part of Uiah and

especizlly so vhen BDlack Zawk becare chief and the Elack Hawk war bezan.
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Walker had ofien fled zecrozs the ¥aszteh Mountains afier his raids on the



part of Utah as a retireat. Even sc, there insufficient prooi thzil the

l;l)c

area used was within the area clzimed. On the contrary, Superintendent

s

Head reported in 1866 that Rlack Hawk and his band wintered near where

the Grand and Green Rivers unite tc form the Co

[

orado, which is outside

the area claimed. He also confirmed the idez of this as a group of

iy

raicers macde up of anybody who wanted to fight when he reported that
Black Hawk's band consisted of azbout half Navajoes from New Mexico.
There are 2lso some contemporaneous repcris which might indicate that
the Seuvarits did live within the erea clzimed, east of the Wasatch
Mountains. |
The Powell and Inga2lls report of 1873 mentions the Seuverits. They

stated that upon meeting scrme 31 locdges of them on the Sevier River, wesi
of the Wasatch Mountains, they claimed to live east of the Vasatch be-
tween the San Pete and Sevier valleys on the west and the Green and
Colorado Rivers on the east. They also reported that the Seuverits were
breaking up and joining four different groups of Indians. Hodge, in the

Handbook of American Indians, B.A.E, 30, pt. 2, p. 51k, locates them in
the Castle valley country in w. Zgig7 central Utzh. Hodge a2lso ecustes
the Seuvarits with Flk llcuntain Ute and Fish Uie. Dr, Swanton in B.A.E.
LS, p. 373 in spezking of the suhdivisions of the Uie says that the
Seuvarits or Sheberetch lived in the Castle vezlley country and on the

headwaters of the San Rafzel Rix
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centrel Utzh., He zlso places

the Yampah Ute on and zbout the Creen znd Cclcrado Rivers in eastern

(e
ct
m
o)
.
()
[
[
}..J
'Jn
[
o]
I
.
(€2]
ct
(1]
]
;
\-n'
(21}
1]
k4
]
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Mountzains was held by Ute Indians within historic times, and that the
region of Utah Lake, Sevier Lake, and central and eastern Utah was un-
cuesticnably Ute. He also stated that the portion of scuthern Utzh
lying east of the mountains consisted largely of arid mesas aznd slmost
impassable canyons and that it probably supported a small Ute population
which had 1little or no contact with their kin either to the east or west.
In the map accompanying his publication he shox;:s the Yampzh Ute south of
the Uintah Valley and the Sheberetch (i.e. Seuvarits) Ute south of the
Sen Rafael River in z pcsition which would place them within the claimed
area, easi of the VWasatch. Despite the zbove writings none of the con-
temporaneous writings of the early settlers and officials place the
Seuvarits anywhere bui west of the Wasatch ¥ icuntains. It may be said
that this is so because the settlers ithemselves were all west cf the
mountains during this period. On the other hand, if t‘n;e Seuvarits had

a permnanent home on the eastern side of the mountzins they certé:lrﬂy
didn't spend much time there. When settlement czused 2 scarcity of 1and
and game and friction between the Indians and settlers became more
seriocus, you find more and more menticn of the Seuvarits being in the
southeastern part of Uizh. These reports, howev-er, are never guite
clear as to whetﬁer they refer to the Seuvarits, fish Utes or Elk
Mountain Ute. HNor are they consistent in their lcceation of the groups
referred to., As noted tefore, Hodge ecquates the three groups and
Swanton places the Yempah Uie in eastern Utan. In addition to these
facts, the country in scuthezstern Utzh within the claimed arez would

appear to be a2 highly cuesticnedlie area for subsistence pimpeses Tre
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Seuvarits did use the southeastern part of Utar but jﬁst where in the
southeastern part remzins a question. It is highly possible that they
used the periion arcund the La S2l Mcuntains which is outside of the

area claimed. In fact, the evidence indicates that they did use ihe

area bevond where the Grand and Creen Rivers meet. This use of the south-
eastern part of Utah partakes more of the nature of a guerilla retrezt
than a primary subsistence area. When ccrditions in the settled area
became too dangerous as a result of the raids, then the Seuvarits re-
treated east across the ’-‘-’ésa‘bch to safety. The Powell and Ingzlls report
of 1873 is nct to be disregarded as absolutely incorrect, but it does not -

contain an inherent guarantee of exclusive aboriginzl use and occupancy

R vt
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the arez east of the %Wasatch as alaimed Yw the Seuwarite

supperted by sufficient background evidence to justify its acce p% arce as
clear and adequztie proof of exclusive zboriginal occupancy. The other
references appear to te too confused as to band affiliation and location
between the Seuvarits and Elk Mountain Ute.

It is not the desire of this Commission to ignore the reccgnized
authorities in the field of ethnology. fowever, in considering the
exhibits and testimony introduced in this czse, we are unzdle to conclude

that the plaintiffs have carried the burden of proof necessary to establis:

exclusive zhorigi

i
-

use and occugancy of z cdefinzble zrea ezst of the

Wasateh Mountsins zs claimed for the Seuvarits.

The defendant denies the cccupancy of the Uintzh Valley by Uie

s o > > 2 - - —_- —_ -
Indizns in zboris sinzl times., This denizl seems ic¢ be based solely on
the infemmzts 1304 e T . P ermerev it e ; -
“A& 1nicermaviecn supnlied by Zscelznte, However, 1t seems that telore
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the Commanche could have pushecd ine Uie out of the Uintanh Valley the
Ute would have to be in there. They were discovered there by Ashley
in 1825, and remained in that area from that time on. Undoubtedly,
the Shosheni (Commanche) did rzid the Uie country. There is evidence
of such a reid by the Arapahoe into the Middle Park in Colorado in the
late 1860's, However, that does not alter the fact that it was Ute
couniry and the Ute remzined there or reentered the area and held it.
We feel thét the evidence suppcrts tﬂe claim of occupancy of the Uintah
Valley by the Ute Indians who came to be known as Uintzhs.

Another allegation of defendant goes to the lack of an aboriginal
entily which was capable of holding Indizan title to the arez clzimed.
Of course, this must necessarily go back beyond the period of white
settlement to where the information beccmes extremély scarce. _Since
there is so little infermation “véilable then it beccmes necessary to

the situation as it existed zt the time the repcrts start and make
whatever inferences.seem Justified thereby. In mzking those inferences
it is necessary to bear in mind the verious factors, economic, social,
and peliticel, which go to meke up the culturzl patiern of the occupants
of any given area. In other words, the criteria'must te rezsonza®tly
adapted tc the situastion which exists in the particular asrez under con-
sideration.

The eviderce, zs embcdied in the findings, indicates that there was
a2 certzin zmount of cchesion among the five groups which eventually
went in whole or in pari, on to the Uintzh Reservation, and whese ca-

scencants zre plaintiffs herein., Early in the settlement period it was



indicated that the Provo River area wzs the great spring gathering plzce

{
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of the Ute Indians in the area znd the names of chiefs who were premine
througnoutl the territory were mentiicned as being there Sowiette, who
was called chief of the Uintzhs, zppears to have exercised control over

the various bznds. Ee is credited with stopnin

(@]

hief Walker from attempt-

"
be

ing to drive the Mormons from the country when they first settled ihere.

At the time of the Spanish Ferk Treaty in 1865, Kan-osh referred to Sowiette
as "* * * the father of 2ll the Utes, Sow-e-ett. UHe used to be the grest
chief and father of us zll, but now he is very old., * * * We want Sow-e-etil
to talk and 21l to listen, both Utes and VWhites." This is certainly a

good indication that there was an overall orgznization even prior to

white settlement. Also. i

o]

1851. the renorts referred to zlker as the
war chief of the varicus bsnds and said that all the grouvs appezred to
now deference to him, but that Sowietie’s word prevailéd over VWalker's.
YThen Sowlette became too old to continue as chief, about the time of the
principal movement tc the reservation, Tabhy replaced him as chief. It
was regorted that while some irdividuzl tritel organization was mairtained,
Tab=y was still recognized as chief by the otker bands.
The evidence with reference to the.distirction between the Ule and

Southern Fainte is both lengthy and involved. FEowever. that may be, it

ould appear that the most telling argument zgzinst the defendant’s

contention that there is no disiinciion is that in the past the sepzarztie

[Rad
=
Foy
X2
¢l
fr
ct
o
O
5]
(8]
1
o+
9]
o
s}
o+
6]
f
8}
£

Q,
D
L)
1)
N
£
5
+
n
[ty
3
(0]
L]
*
!
J
ﬁ
p
D
n
n



The testimeny of the ethnologiszis and their previcus siudies of the
Cte and Scuthern Paiute apparently led them to distinguish
- two groups. Yhether that distinctiicn was the result of accuisition of tne
horse or what does not seem to be important. Escalante noted a difference
in the dialect of what he called Farusis &s opposed to that of the Tim-
.panoags to the north. Early travelers when they crossed "the rim" going
south noted a difference in the Indians on the south side. When Powell
and Ingalls discussed the placing of the Paiute on the Uintah Reserva-
tion, they concluded that it would be necessary to use force to get threm
there because of their fear and dislike of the Ute. This is the same Ute
with whom the Seuvarits and Sa .p tc“es merged. There are severzl in-
stances of Utes capturing Pziute children and selling them into slavery
to the Mexicans. with regard to the question as to when the Utes acquired

N

horses and thereafter plains Indizn traits
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ot agocear to meke
any difference. So far as the evidence shows these Indians, whalever they
were called, had been in this area sincé time immemorial. If at some

indeterminzble period prior to the coming of the white man, certain of

them acquired horses and thereby changed their mode of living sc as to

make them 2 distinct grouo and that group, with vhatlever

[¢]
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grmpglnent Darts
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it might have, exclusively used znd occupied a definzble

res of land,
iren they are entitled to sursue their clzim before this Commission and to

recover thereon if they present the prooer preof to sustain their allegations

with regard to the aberiginzl zrea claimed,

five groups of Indizns of the Uirizh Reservation is cne covering &
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lorng period ¢f time. when the reservation was Tirst establishned by
Executive Order in 1841 ‘here was no serious attempt to remove the
Indians to ii. It was established for the purpose of keeping the
Mormons out of the Uintah Valley. After the war between the States,

when ihe westward expansion vegsn in earnest, there was considerable
demand for the extinguishment of Indian title in Utah as well as else-
where. In Utah this demand culminzted in the Act of Congress (13 Stat.
432), autborizing the-negotiation of the Spanish Fork Treaty of Juns 8,
1865. Under the terms of that treaty the Indians who were parties there-

to gave up z defined area which included the land presently claimed and

much more that is nct involved in this case; Utah Territory then being

considerably bigger than the present State. In return the Uintzh Valley
Reservation previcusly estzblished by Executive Order and confirmed by

Corgress in the Act of ¥ay S

}.J
0
(N
wn
~~
ot
(W)
n
[+3]
°
(9)Y
(W)
g
]
%]
[6)]
(9]
(48]
[t4)
‘,J
3
H
(4]
1]
1]
'
d
(0]
.,
ct
(o]
ct
®

Indians who were parties to the treaty.

Beginning after the sizning of the treaty there was an effort mzde

(I‘)

tc establish g reservation headquarters at Uintah Valley. The reporis

of the Superintendent of Ihdian Affzirs znd agents for the next ten
to fifteen years desl with the efforts to get the Incdians trroughcul the

Utar 2rez concentrated on the reservaticn. It was very much ¢f s ses-saw

affair. ZIndians came and went whenever they saw fit and st one veriod

nezrly 211 of the

PR-pits
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the failure of defendant i0o zdegueiely provide for the needs of the Incians

onice theyr had been placed on the reservation. The [indings rerein reflect



Lthe groblems facing the agents in their sttemont to maintsin the Indians

a2t Uintah Feservation. The Uintah Valley did noi afford sufficient
naturzl resources to permit the Indians to maintzin themselves and when
the agents had nothing to supply them they broke up into small groupss
and left the reservation to avoid siarving.

The number of Indians and their normal tribsl affiliations is not
always too clear. The reports of the agent at Uintah show a variance at
nearly every report. Powell and Ingalls reported 556 Indizns on the
reservation in 1873, and Agent Critchlow szid that while that might be
the maximum at a given time it was not the totzl number served. Ie
estimzted 800 as the number who madée the agency their hezdaguarters. The

more important cuestion, however, is, which Indians eventually cid make

the reservation their home and whether or not those In d*_“s wers the

ancestors of the ones known todsy zs the Uirizh Utes, plaintiffs herein.
It is not claimed by plaintiffs that all memters of the five groups

ever went to the reservation. The evidence shows that Xan-osh and his

Parvanis apparently had not gone on the reservziion as lzte as 1877, znd
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Captain Joe's band of some 75 Sampiiches were off the reservati

raving been on at cne time. Apnzrently, ihe Mormens exerted considerzble

Indians had left ard taken up land in Szn Pete County after professing
to give up their 4rivzl z7filiztions. This could have been Cepiain Joe's

band of S,mpitches. The Fowell and Ingalls report of 1873 statsd that the

53



ocpulaticn of itne Uintian Reservaiion was made up cf Seuvarits, San-pits,
Timpanogots, and Uintzhs, in addition to three other grougs which remzin

None of the grours menticred by Powell and Ingalls are reported separately
in the census of 1260 except tre Uintzh, and it may be presumed that they
are all z part of the 435 Indians czlled Uintahs in the census. In 1286,
it was reported that the population of the Uintsh Reservation was mace up
of Pavant, Uinta, Yampa, CGrand River, and White River Utes. It will be
noted that the Pavants are included. The census of 1390 states that the
larger number of Pavant had been on the reservaticn for many years and had

not been reported sepzrately. Thers were still Pzhvant Indians off the

reserveticon znd on February 11, 1223, Congress estatlished s reservation of
G20 acres of land in Millard County, Utzh for the Karosh Zand of Indians.

In 1245, there were some 21 Uies =zt Kanosh Resarvation.

There isn't much doubi but that virtually 211 ancesteors of the Indians
who are plaintiffs herein were eventgally removed to the Uintsh Reser-
vation and coﬁsolidated under the nzme of the Uintzh Utes. In 1881, the
White River Utes had been vlaced on the Uirtah Reservation under tﬁe Lot
of Jurne 15, 1820 (21 Stat., 199), which apprbved the agreemert under which
they had ceded the remainder cf trheir reservation in Colorsdo. it the

present iime the Uintzhs, Vhite Fivers and Uncompahgre arez zll occusants

Tre evidence indicates thai while some of the members cf ol=z
original btands did not sisy on the ressrvatiocon, or did not go on ori-
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that the present Uintzn Utes, plzintiffs herein, are the descendants of

1

, Sampitch and Seuvarii Indians who

of Utah. The fact that there may have been a few Indizns who were not
memders of those original bands but who went con the Uintah Reservation
does not appear to ithe Commission to be sufficient reason to deny a
recovery to those who presently reside there and whose ancestors were
members of the original bands.

Defendant contends that the Uintah Band of Ute Indians were parties
to the treaty cf March 2, 1848 (15 Stat. 619), entered into at Washington
D. C. tetween defendant and the Tabegauche, Muache, Capote, Weeminuche,
Yampa, Grand River, and Uintz Bands of Ute Indians. Plaintiff contends
that the Uintzh Band of Indizns in Colorado was no part of the Uizh
Incizns and that the Uintah Zand of Utzh had ncihing t§ do with the Treziy
of March 2, 1348,

There is a lot of evidence concerning the various agreemenis entered
into with the Utes of Colorado. To aitempt to discuss every prases of it
in this opinicn would be ts¢ much of zn undertaking to justify the result.
on of tre Commission that the Uintah Band of Ute Indians

H

in Utah were not parties to the Treaty of March 2, 12

It is the opin

'_h

(]
ON

2, and that they were
a segarate and distinct group from the Indians of Colorado who came 1o be

knewn zs the CGrard River, VYampzh, and Uintah Bunds, and eventually as the

here is nzturslly some confusion beiween these

Yy e - - 3 2 2 o e — -~ - =
wrey were zll Ules and crior to the coming of the white men there was
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no reason {or them to avoid contact arnd zlso they were prcbatly commen
victime of the raids by the Shoshonies to the north. In other words,

there was a common plzane o

]

interest upon which they undoubtedly met.

.
i

H

owever, with the esizblishment of Utah Territory in 1850, and Colorado

in 18€1, there came a definite division between the two groups 3s a result
of the estzblishment of itwo superintendencies for the two groups of Indians.
We do not mean to say that there was not a separation prior to that time
but rather that such separation became a matter of record through the
reports of the respective suverintendencies.

Utah Territory included all of the present State: of Colorado west of
the Focky Mountains when it was esiablished in 1851. Brigham Young then
had in his charge a portion of what later became Indians of the Colorade
Superintendent in 1861. Y%ren Simeon Lnitely was appointed agent for the
Utes in Colorado in 18&Z, he toock over these Indizns living in the Park
area of Colorado and up to what is now the present border between Utzh
and Coloracdc. A certain degree of confusion resulted from this artificizl
divisicn beczuse of lzck of knowledge on the part of ¥hitely. whitely
and Curtis repsorted that the Colorado Indians clazimed a large area‘of land
and that orly atout ore-thrid of it lzy im Colorado. Curtis was familizr
with these Indians and the orly explznation for his report zs to the area
claimed is that Curtis, who had found the Indians near Spanish Fork in
Utah, was talking about the Uintzrs of Utz

Grand River Utes or Colorzds

°
O

urtis reported at the same time that the
Indians he was bringing in hzd gone

Teceived presents at Spanish Fork. This seems to have been a part of the
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tendencies visited back and forih whenever presents were being distrivbuted,
Cne of the confusing points about the distinction between the Indiars

of Utzh and Colorado is the presence in Cclorado of certsin Indiars who

were indentified more with the Utah groucs. fntero, or Anthreo, and

Douglass wers both pretty much identified with Utah Utes, particularly
tero. Antero was in Colorado in 18€£ at Empire where there was a dis-

tribution of presents. In 1867, ﬁntero and several subshiefs of the

drand River and Uintzh Bands came in to Denver and told Governor Eunt

that because they were afraid of being drawn into the war betliween their

relations and the Mormons in the Great Fasin they had decided to come

ezst of the Rockies. fugust of thszt yezar, Douglass came to Tenver for

ihe same reason to join his brother, dNeveara, Or hevava. hevara.was

definitely a Colorado Ute and Douglass stayed in Colorédo znd became a

part of the ¥hite River Utes.

whnen the Cormmissioner of Indizn Affairs zuthorized the bringing of a

[0}

elezation of Tabegaucres, Uintahs, Grand Rivers, and Yampahs to Washington
for the purpose of negoiiations, nothing was szid about Utzh Indians. The
authorizatior was addressed to Governor Eunt of Colorado. Tre Treaty of
March 2z, 18£8 grew out of these negotiztions ard none of the Indians who

signed 1Y are designated as Uintahs of either Colorado or Utak. The Senzte

ratified the treaty ancd made cerizin amendmenis which necessitated the
signatures of the Indians. GCovernor Funi went out to get trese signatures

natures ¢f five Irdians designated as "Uinteahs
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Antero is the only ore of the five who is ideniified zs a Utah Ute.

Three of the five are not otherwise ideniified., The fiftih one, Yah-

<

mzh-me, is always called a Denver Ute or %h

fe . man -
1ite River Ute.
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s last

icdentified as a sub-chie
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y Douglass'! band of White River Utes. OCf
course, Douglass aprarently had been at one time in Utah. Ee is men-
tioned as being chief of a group of 21 lodges of "Salt Lake Utes" by
Governor Funt in 1867. It is possible to surmise that the Uintahs who
signed the amendment were all at one time Utah Utes, but those with
Douglass had abandoned Utah for Colorado and stayed there. Antero &id
not remain in Colorado, but went back to Utah where he was reported on
the Uintah Reservation by Powell &nd Ingalls in 1873. Antero had long
been a syb-chief in Utah tut had never had the power to spezk for the
Utes of Utah. FEis signature on the treaty smendments in 19€8 cdould not
deprive the Utes of Uizh of itheir lands any mcre than thzt of zany other
one of many sub-chiefs could have done.

The Commissioner of Indizn Affairs urged in the szme report for
1868 in which he recorted the nezotiztion of the Treaty of March 2,
18£8, that the Spanish Fork Treaty with the Utes of Utah te ratified or
a new¥ treaty held with them. nis indicates that the Utes of Colorado
and those of Utah were considred as separate entities and that the ones
in Utzh wers not considered to be parties to the Treaty of March 2, 1862,

On March 13, 1848 % Interior
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trhat the Treaty of fugusi 25, 186%, with the Uintan znd Yampsh or CGrand

lver vands of Ute Indians whicenh was still before the Senzie reed not
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te ratified if the Treaty of Maresh 2, 1843 was ratified, since the
partles were the same in both treaties. GCovernor Funt wrote in 1848

that there were 900 Uintahs under a separate zgent in Uintah Valley and
that those in Colorado were simply an offshoot of the Uintahs in Utzh and
had decided to attach themselves to the Colorado Superinterdency. The
wrole tenor of the correspondence throughout the history of Indian Affairs
in Colorado and Utah indicates thaé the Indians therein were considered
and randled as separate groups and that the Uintahs of Utah had no part

in the Treaty of March 2, 1848, and that the Colorado Utes rad no pzrt in

)
the Spanish Fork Treaty of June &, 1865,

The same situation as outlined above prevailed with regard to the
Trunot Agre
of 4pril 23, 1872 (17 Stat. 55). The act limited the r;egotiatiéns to th
Irdians of Colorado and the cost of the negctiations was chsrzed to the
Indizns of Colorzdo. The preamble of the Brunot igreement mentions the

Uintah Zand along with the other bands c¢f Colorado and refers to them zs

the "confederated bznds of the Ute Naticn." The whole sub
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alt with Colorzdo land znd Colorado Indians under the
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1968 treaty and the Utes of Utzh had nothing to do with it, nor were they

consulted about it as they would have had to te if the terms of the 1248
treaty were to be complied with insofzar 2s the number of signatures re-

quired under :iriicle 1€ were concerned., ETrunot himself siated in his

report that he had dezlt witl
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The one time thzt the Uirish Uies of Utah or Uintsh Vzlley Reser-
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valion wers consuliced izrs in CTolcrzZo came when the
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agreement ¢f 1878 wiih the iuache, Capote, and veeminu
negotiated, and they relincuished their interest in the 192¢8 ireaty
reservaticn., There was apparently an attempt to follow the terms of
trticle 1% of the 18£8 treaty which required the signature of thres-
fourths of the male Irndians occupying or interested in the reservaticn
created thereunder. The Uintah Utes of the Uintzh Valley Reservation
"signed a "release" which consented to the action of the residents of the

reservation in Coloradc in ceding their interest therein. The Uintahs

e

«t
.

were looking forward hcpefully to sharing irn the money to be paid
three bands for trheir cession. This does not zppeal to the Commission
as adequate proof that the Uintahs wers z party ito the treaty of 1243
or to the Erunot fgreement cf 1273. The only explanation for cbtaining
the signature of the Uintzhs is the continued mixup beiween ihése bands

becazuse of the name. This agreement cf 1278 was never ratified.

Firally, when the settlers' demands for lgnd became tco grezt, the
delendant entered into an agreement with the Utes in Colorado, known ss
the confederated bands of the Ute naticn. This agreement of 1820 (z1
tat. 152) ceded the remzinder of the Colerado Reservaticn crezted by the
Trezty of 1868 and stipulzted as to tre placement of the Irdians who were
residing therecn. The White River Utes weres nlaced con the Uintah FReser-
vation. The Zcmmission created to carry cut this agreement had itis
chairmzan, Ceorgze W. lManvpenny. Ee szssumed that the Uintzh Utes of Utzh

3 P e A T 3 <~ Yyt A~
T ¥ greemznt and thet their signatures should te
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Lgreement of 1873, but hzad never been recognized as being entitled t
ary cf the benefits thereof snd that they had not been recognized or

consulted zbout the 1880 lgreemerni, iherety making their signztures on
the agreement unnecesscry. Irn their finzl report in 1881, the Commission
repeated these statements and mentioned the signing of the release under
the unratified agreement of 1878 where the Uintzhs of Utah had zgreed to
the disposal of a part of the Colqrado Reservation by the Fuache, Capote,
and ¥eeminuche Rands.

In fupgust 1881, the movement of the White River Utes to the Uirtzh
Reservation was begun. This whole transaction had taken place without
tre knowledge or consent of the Uintah Utes. The records indicate that
trey disannroved nf nlzeing the hite River Mtes on the Tirtah P-cor
vation without consulting them or sgying for the land given the White
Rivers. The itr River Utes had just recently been involvediin tre
Meeker massacre and yet were still receiving annuities under the severzl
agreements with defendant while the Uintah Utes were getting only a small
gratuity ezch véar. This was czuse for concern to the agent and the Com-
missioner of Indian Affairs. The firndings indicates the background of this
situation and ths events wﬁich led to the ruling of Secretary of the

Interior Teller in July 1222 that the Uirtah Utes of Utzh had participated

wnile they had not participated in the Lgreement of 1880, they were never-
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Uintahs. He stated thai it was rot nscessary to make up any back payments
anc cautioned the agents not to
In 1897, the whole record was reviewed by the Commissicner of Indian

AL - ~
Affairs at the recue

n

t of the office of the Secretary cf the Interior.
wrong and that, in fact, the Uirtzh Utes cf Utah had not participated in
the Treaty of 1268 or the Brunot Agreement, but had zlways been a separate
and distinct group from those of Colorado.

This Commission feels that the decision of 1897 was the correct -one
and that the ruling of Secretary Teller in 1882 was simply & necesssIy

expedient to the maintenance of friendly relations among the Indians on

1

the Uintah Reservation and the ultimate protection of the white peocple
in the area. This being so, then the Uintzh Utes of Utah have not ceded

their ghor

[

ginzl titles to the lands used and occupied by them in Utzh zand
the defendant has never compensated them or taken a cession from them in any
manner other than by the unratified Spanish Fork Trsaty of 1863, and con-
sequenél‘, without the ccrsent of £he ancestors of plaintiffis.

This Commissicn feels no reluctance in denying the correctness of the
administrative ruling of Secretary Teller. The ruling was pgrely an

ary of the idezs of zdministrative

'Q

rocedure sc as tc give us vpause in
setting it zside. Neithker do we feel thzt the acceptance by the Uintah Utes
of Utah of the

nefits under thzt ruling can now be used by the deferdant as
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ex-parte decision of which the Indians were not told and does not conform witl
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gratuiiy each yezr and the faci that it was increased to more nearly what

L]

the Whiie Fiver Utes were getting undoubtedly apvealed to the sense of
jusiice of the Uintahs who had been peaceable while the White Rivershad
~cker massacre and other trouble,

The case of "Blackfeet Nation v. United States," 81 C. Cls. 101,
is applicable to the situation now before us. In that case the Court of
Clzims said:

* * * The Court would hesitate to apply the doctrine of

estoppel to tribal Indians, in the zbsence of positive croof

that the tribe as such comprehended its rights snd was

accepting berefits from the gevernment with full knowledge

of arnd in pursuance of rights created by treaties between

the parties.,

The Ute Indians have been engzged in extensive litigation in the
Court of Clezims under specisl jurisdictional acis in past years. In
1£97, when an attorney was hired to press their claims before Congress
and the courts, the Uintah. Utes who sre plaintiffs herein signed an
agreement with the attorne* wherein they asserted that they were parties
to the Treaty of 1848 and the agreements of 1873 and 1880. The White

& Ty

River Utes &did the sazme. Cut of ithis contract came the case of "The

Ute Indians v. The United States," L5 C. Cls, 440. In this case and the

n

risdicticnal act meking it possible, the referencesare 2ll to the Utes
of Colorado. The orly evidence of the Uirtzhs of Utanh being included is
in the census figures where the Uintzh Utes are listed as having 427

. The figure is undoubtedly that cf the Uintahs of Utzh because

to the tribzl affiliztions in the szre finding in that case refers to th
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group as Utes of_Co lorado and says that they are also known as Wnite

River Utes, Southern Utes and Uncompahgre Utes. The Uintahs of Utah

Toups who are ungquestionably
Colorado Utes. I% is the same confusion that has been evident throughcut
the history of the Utes of Colorado and those of Utah. The fact that the
Utes of Utah compounded this confusion with their Resolutzaion of 1857 does
not alter their present right to prosecute this suit. The original con-
fusion came through Secretary Teller's ruling in 1882 and the position

of the Uintah Utes of Utah has not changed since that time. The deferdant

U]

has suffered no loss that it would nct have suffered as a result of
Teller's ruling and to hold now that because the Uirtzh Utes continued a

practice estzblished by defendant they ars to be penzlized by not being

permitied to assert a valid clzim to compensation for their lands would
not be commensuraie with the purpose of the Indian Claims Commission ket

nor with justice. :
It is to be noted that wh h facts concerning the true situaticn

began to come

ot

0 light as the result cf the litigstion of later years,
the Jintah Utes of Utzh disclzimed ary interest in the recoveries under
that litigation, Specificzlly, when the issues of the 1910 case were
litigated zzain in 1943 and final Judgrent was had in "The Confederzted
Eands of Ute Indians v. The United Siates," 117 C. Cls., 433 in 1950,

the Uintah Utes filed disclzimers in 211 dockets in which recovesries were

had., Also, in these lzter cases the errcr of the descripticn, if suct
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The intertiribal agrsement beiween the Uintah Utes, White River Utes,
and Uncompahgre Utes of the Uirtah and Ouray Reservation whereby each
iribe zgrees to share any recoveries had, including the two cases before
this Commission, is of no interes® herein, The fact that they will share

o

the proceeds does not detract from the merits of their respective cases.

0]

The description of the definatle zrea which the evidence substzantiates
as having been used and occupied by the ancestors of plaintiffs from time
immemorial is set out in Finding No. 3 made herewith. The bcundaries as
found by this Commission are very similar to the btoundaries set out by
plaintiffs so far as the northerm, western, and part of the southern
boundaries are concerned, and they.differ only so far as the eastern and
part of the sontrern lina are concerned. The descrintion of the area as
set omt in Finding Mo, dcoces not include the Uintzh Vazlley Reservation
since that area is considered in Docket No. 45,

Plaintiffs' contention wiith regard to the eastern boundsry cannot
be accepted by the Commission in view of the fact that there was not
established z definzble areaz used and occupied in the usual Indian
mznner wiihin the south-centrazl and southeastern part of Utan. The Green
River is undoubitedly a nztural boundary because of the roughness of the
terrain, but the fact that it is such z naturzl béundary doesn't lessern the
reguirement thzt the lznd wiihin it be used and occupied by the Indizns

claiming it., See the Quacaw Tride of Indians v. lhe United States, 128
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ceads southwestie

na Lural bc.’”“l

. Bowever, the locsz

Creat Szlt Lzka

and around present
tion of the Ute to the south around
a sufficiently definite boundary io

where it is,

placement ther=of becomes a matter of some

placement made is logical.,

The western boundery czn be cz
follows the pezks of the mountains

to Notch Pezk in

(2%

the Eouse Range ©

those mountains to the south end of

In other words, the evidence

founc Ty

¥ountains. As it
valleys and
the east cf

tion of the Shoshcni to

Sz2lt Lake City as opposed to the loca-
Utzh Lzke and Provo seems to indicate
justify the division line being placed
inficates a boundary but the
speculation. ¥Ye feel that the
1led a

nztural i

and the edge of the Savier desert
1teins and along the crest of

 Sevier Lake,

The Southern line running from the south end of Sevier Lzke to Mt,

Terrel in the Wasatzsh ¥ untdlus is

indicates 2 d.stﬂnct*on tetweean the

~r T
o

\,.er
"is the szme as i* was

Vallers, There is a division of v

eople

not 2 naturzl barrier. The evidencs

people on the two sides of the line

t Paiute Indians. The placement
to tre norirn in Proveo and American

. . X .
here but the line
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line as found herein is a logiczl one. Ve cannot refuse to place a
boundary because it is possible that it might vary a few miles one wzy

or another, It would seem that "z reascnably definable boundary' would
noct be defeated ty a relatively small variance in one direction or znother
sc long as the evidence justifies a boundary within that arez.

The eastern bouﬁdsry is agzin a relatively naturzl barrier running

rom Mt. Terrel to Wasatch Peak and to Sseley Mountain through thé Wasatch
Plateau and on in a northecsterly direction along the summit of the
eastern range of the Wasaich Mountains to where it intersects with the
line of Uintzh Reservziion near Indian Head Summit at its southwesi corner.
From tneres 1t 1ollows tne wesiern line of the resarvation to th
beginning.

According to thc 2llegzations ¢f the petition and statements of
plaintiffs' counsel (Trans. p. 307) liztility of the defendant is based
upon alternative theories. One is that the Indians were removed from
their ahoriginal lands as 2 result of the 18£5 unratified treziy and
placed upon the Uiniah Eeservation.

The other thecry is thzt the Indiags werzs deprived of their lands

P

when the defendant disposed of pari to settlers and others under the
putlic land laws of the United Stzates and converied parts of the arez to

its cwn use. 3Such deprivetion necessarily extended over a period of



was ogresd by counsel (Trans., o. 3

|~

$) for itre parties thzt insofar
as the interlocutory determination of ligtiliily was concerned, the
showing of such disposiiion by plaintiffs was sufficien
the plainiiffs the right to offer zrcof at a later hearing of other dis-
position of lands within the area described in Finding No. 3 should the
Commission hold defendant liable.

We, therefore, are of the opinion, and so hold, that the defendant
is liable to plaintiffs for the value of such pa;t of the lands within
the area described in Finding No. 3 as the plaintiffs may hersafter
prove to have been disposed of or converted to its own use by deferndant,
the time of such deprivation to be determined when the proof thereof has
been submitted. Inasmuch as the cisposition of szid lands or the taking
ther=of by,defendzani are undoubiecly matiers of recorﬁ, it is sug
that counsel mzke z serious effort to agree upon the acreage of the landé
disposed of by deferndant and those retazined by it and also agree ugon an
average value to avoid burdensome detailed ccmputation of value as of
the date of discosal of each sepzrzte tract. See Creek iLation v, United

States, 302 U.3. 620, €22

Concurring:

wm. M. Folt

fssocizte Commissicnar






