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Sbm T. Caman, with whcr:i was 
Nr, Ass i s t an t  Attorney Gemrd  
Berry 11. Fnrton, 
Attorneys f o r  Def e n d a ~ t ,  

Q914an-, C O ~ ~ S S ~ O K F ~ Y ,  de l ivered the opislion o f  t he  Co~m5ssZon~ 

Citizen Rand of Bot~~:.;e"sxi Indiars,  Doclet No, 71-A, and the  

b a b i e  Band of t h e  Potawatc3i Tr ibs  of Indizrls, D m k t  No, 1$J, filed 

t h e  gross inadequ2cy of the cors idera t ion  t he  d e f e c d z ~ t  paid the  P0t.a- 

watomi Nation fo r  the cession of  ~,GOO,@CO a x e s  of Z e d s  located LI 



- m addit ion t o  the namd bands, each p e t i t i  o w r  2oined a s  a pa r ty  

t h e  Pot;?t:atorr,i Tribe cr Nation which i s  represented by individual  members 

thereof,  However, it is conceded by defendant, o r  a t  l e a s t  not q ~ e s t i o n e d ,  

t h a t  the Ci t izen and P ra i r i e  B a ~ d s  are  t h e  successors i n  i n t e r e s t  of and 

cons t i t u t e  t he  Potawatomi Tribe or Nation and represen t  a l l  i ts  members. 

Another party t o  t he  pe t i t i on  i n  Dccket Ko. 71-A is  t h e  United Nations 

of Chippewa, 0tta::a and Potmatomi Indiacs r:hich i s  represented here in  by 

individual  members thereof. The two hands ~ e n t i o n e d  above a re  t he  succes- 

s o r s  i n  i n t e r e s t  of the  United Nation and represent  a l l  i t s  mmbers, 

I n  using the name "Potawatomi" generally herein,  we f o l l m  the  spe l l ing  

adopted by the flureau of Arerican Ethnology m d  the  Indian b e a u ,  1 Kappler 

1021. The use of t h i s  adopted spel l ing secss d e s i ~ a b l e  because of t h e  

nany differences i n  spel l ing of the  n z ~  of the  Indians involved i n  t h i s  

case.  Vhere t:e quote from a document, thc  spel l iq:s  k r i l l  be as it appears 

i n  t h e  dccunent i t s e l f ,  

Before going i n t o  t he  meri%s of these c l a i m ,  it seems appropriate 

t o  m n t t o n  t h e  magnitude of  the  recorrl, mere %:ere received i n  evidence 

u p ~ ~ a r d s  of 400 exhibits ,  ranging frcm a pap! t o  as many as 350 pages, 

The testimony of witnesses exceeded a00 pages. Then there  were over 200 

pages of proposed findings of fzct and oyer 600 o f  b r i e f s ,  To r e -  

view t h i s  m s s  of patierial has heen an  = d u o ~ s  a d  the-consuming task,  

Some of t he  nore lengthy d o c ~ ~ ~ n t s  trritter! c?:;a~ a century ago have become 

so  d i m e d  with age tymt t ' n e k  contents ccvl.' no t  be determi~ed without 

pac.insta!&ng work; :;'q-.se, covnsel  5ave xi*'? r-;;c:? ~ f f c r t  copied i n  type- 

w r i t t e n  f o r n  and thcre'ay saved t'qe Coninissic- -:.ci- time, Ke wish t o  



and Chippewa Clairrs 

Dock t s  13-5 and. 40-H were, on not ion of defendant, consohiciated fc? 

the purposes of t r i a l  x i t h  Dockets 15;-J a d  71-Ae Finding No. 3. 

The c l a i m  i n  Doch t s  13-5 and 1;O-H z r e  respect ively  asse r ted  by 

individual  mem5ers of each t r i b e  %rho a l l ege  they a r e  members by b7_ood of 

A  he Chippewa and t r i be s ,  respect ively ,  arrd represent  a l l  the  

ckscendants of the t r i b e  of ~ 5 i c h  they a r e  mexbers, I n  each d o c k t  these  
C 

i s  claimed a ' th i rd  inteerest i n  the ~,OOO,OC)O acres  of Iowa lagd, end the 

proceeds from t h e  s a l e  thereof, sold  by t h e  t r e a t y  of Jme  5, 17, 18h6, 

and a lib shme of  t he  recovery i n  t h i s  case, 

A s  x e  gather f ron  the  pe t i t ions ,  ar,d t h e  f ind ings  of f a c t  subni t t ed  

j o in t l y  5y these  p l a i n t i f f s ,  t5ey base theix r e s p c t i v e  claims upon t h e  



t h e  e,xhibits or  the t r e a t i e s  does it appear t h a t  they % e r e  t he  Chippewa 

or Ottawa who %ere a f f i l i a t e d  wi th  t h e  United Nation Potat~atomi. The 

testimony of D r .  >:allace, Trans. p. l O L 4 ,  is t o  t h i s  e f f e c t ,  See a l s o  

Def. Ex. 51, p. a9, i n  which t h e  Indian Agent st, Council Bluffs, Iowa, 

s t a t e s  t h a t  d though there z e  st h i s  sub-agency ( i n  t he  Iowa t r a c t )  

Indians of Chippe5:a and Ottava ancestry,  they describe themselves as 

Pot awat mi. 

A review of t he  evidence offered by t h e  p l a i n t i f f s  i n  D o c h t s  13-5 

and 40-H, and the evidence offered by th?  defendant and pe t i t i ones s  i n  

Dockets 1s-J and 71-A convinces us t h a t  snch p l a i n t i f f s  had no i n t e r e s t  

i n  t h e  Ima lands and are not e n t i t l e d  t o  share i n  t h e  recovery here in ,  

Therefore, both pe t i t ions  m u s t  be dismissedo 

Consideration unzer t h e  l8 t6  t r e a ty ,  

The q ~ e s t i o n  of t he  ac tua l  c o n s i d c r ~ t i c n  patd t he  Potawatomi 

Nation f o r  the 18L6 cession of t he  Iowa and C s ~ g e  r i v e r  t r a c t s  is  

important i n  determining the amount t h z i ,  un&r the Indian Claim Corn- 

mission Act, mst be ded~xted. a s  paymct o f  t he  clai-,, and a l s o  i n  

determining wheth3r the  considerat ion %;as ;;~consciomble, me p e r t i -  

nent  provisions of t he  t r e a ty  a r e  s e t  f c s t h  i n  F i rd ing  35, 

Ast ic le  3 exp-essly provides that, the cash c c ~ s i d e r a t i o n  t o  be 

pa id  by dofendaqt was $89,GCO :'mb jeci, t o  t?e  coAi t i ons ,  d e d w t i c r s  

and l i a b i l 2 t j . e ~  proyir'2d f w  i n  tl-ie s u b s q u e l t  2.Aicl .e~ of t h i s  t re&yel '  

we f i n d  t k a t  i n  A ~ L i r l z  5 ,  the defendant i s  req:;k-2.5 t o  pay the I n d i a ~ s ~  

out of th.2 e s z x l  c~x5ci ,erat ion,  . $ ~ C ~ , G O Q  te ec-.>T.e the?: t o  amanze t h e i r  



affairs, pay t h e i r  debts, t o  purchase t ranspor ta t ion  f a c i l i t i e s ,  e t c ,  

And i n  Ar t i c l e  6, defendmt tjas requ i red  t o  advance out  of t he  agreed 

consideration fu r ther  sums, aggregat ing $70,000, t o  cover t h e  e-qelzse 

of removal and one year ' s  subsistence a f t e r  t h e i r  a r r i v d ~  on the Kansas 

ReservatFon, 

The pe t i t i one r s  conteen t h a t  i n  determining t h e  a c t u d  considesation 

the t o t a l  of these  advances CY ded~c t ions ,  $120,000, should be deducted 

from t h e  $8~0,000, and t h a t  the  difference, $730,~00, cons t i tu tes  t he  

 ors side ration f o r  the  cession of 1846. We c?o not agree, R e  cash con- 

s i de r a t i on  was def in i te ly  f b e d  by Ar t ic le  3 and payxents f o r  a3-raEging 

t h e  affaLrs of t h e  Potawatoni preparatcry t o  t h e i r  moaing, the  c o s t  of  

n o a i q  and s u b s i s - k x e  &te r  t h e i r  arrival on t h e i r  net? r e s e r v a t i m  

i t e n s  -to ?x b x n e  by t h e  Inziians but t:5%ch were t o  be advar?ced t o  

t'ns Indians out of the cash consideration of $850,000, i n  e f f e c t  p ~ t i a l  

p a p o n t s  , 

The defe~dan-b, on t he  other h a d ,  i n s i s t s  t h a t  the  r e d  considc?&kon 

paid f o r  t he  cession was $1,199,578.01, net i~c luZ5rg  t he  v d u e  of tk 

new hsme i n  Kmsas, l a t e r  t o  be cliscussed. I n  reaching t h i s  concLmion 

th4 do,fendar?t stz-rts with a figure of $2,257,9~8.~8 shmm zt page 3h 

of 319 C-,A,O, ~ e p o ~ t  (Def. 55) .  ' . i s  i s  a to ta l .  of ~ 2 n y  cEs5ume- 

~ 2 - t ~  mzde f c r  Po t 27,-ato3l, i x l u d i n g  disbursexe n t s  cut of appropriations 

ma& f o r  Wiscorzir! ZnSia?~ (~n-lervenclrs); $10,963.77 i n  l i e u  of to5acc 2 

27.1, s t e e l  under J r t i c i e  10 of the 18L6 treayy which xere prcv5ded 

u ~ G e r  a? e a r l i e r  t r ea ty ;  per cz2ita payrents t o  Po'~axz.tcmi a g g r e g a ' i ~ g  



f i g u r e  s e t  f o r t h  above, I n  a d d i t i o n ,  are t h e  c i i s S w s e w n t s  of  $120,000 

adiianced under A r t i c l e s  5 and 6. Then a t  page 31 oi t h e  r e p o r t  is  t h e  

item of i n t e r e s t  i n  t h e  stun of $1,057,970~07, vh ich  defendant  &educted 

f r o n  the  t o t a l  disbursements of  $2,257,5beO08 t o  make t h e  sum o f  

'$1,199,578.01 it cons iders  the  c a s h  c o n s i d e r a t i c n ,  Xhether  t h e  i n t e r e s t  

i tem baas d isbursed  under A r t i c l e  8 o f  t h e  lEL6 t r e a t y  as i s  i n d i c a t e d  

(p.  31, G.A.O. r e p o r t ) ,  or  i n t e r e s t  on t h e  trust fund provided  by 

A r t i c l e  7, which seems more l i k e l y ,  t he  defendant  does not  c o n s i d e r  

it p z t  of t h e  cons idera t ion ,  and we agree, But deduct ing  t h e  i n t e r e s t  

i tem from t h e  t o t a l  d i s b u r s e m n t s  does not g i v e  a f i g u r e  r e p r e s e n t i n g  

t h e  cash  cons ide ra t ion  f o r  t h e  18116 c e s s i o n  s i r ice  a l l  b u t  a few o f  t he  

i tems have no r e l a t i o n  t o  t h e  c o n s i d e r c t i c n  fon  t h e  c e s s i o n ,  Soze of 

t h e  i t e n s  may c o n s t i t u t e  o r f s e t s ,  'cct t h a t  is a ma5ter t o  be de t e s -  

rnined only  a f t e r  an  ar-!arc! is m d e  an6 of ' fsets  a r e  presen ted ,  

By A r t i c l e  L of t he  15Li6 t r e a t y ,  t h e  t e x t  of tiiiich is  s e t  f o r t h  

in Finding 35, the  defendant agreed  t o  grazt t h e  Pot&watorni Nation 

576,000 ac re s  of t h e  lands  i n  Kvlsas it >ad s c q u i r e d  from t h e  Kasas 

Tr ibe  by tkne t r e a t y  of  January 14, 18L6, ? St&. EL2, It h-zs z l s o  

agreed  t h a t  t h e  defendant, d - d u c t  therefo- f-cn t h e  $850,000 c a s h  pay- 

ment prosidgd f o r  i n  A r t i c l e  3, t h e  s m  05 $ ? 7 , ~ 0 0 .  

The defendmt c o n t e n 3  t h a t  t h e  c e d i ~ e  of  t h e  576 ,0~0 a c r e s  of 

- 
k ind  was i n  r e a l i t y  2.2 exchange of  l a n l s  the 'cta:,.:aio.?zL g o t  f o r  t h e  

l a x i s  t h e y  ceded co?sti-k~ltec! p a r t  cf tks ~ ~ r i c i & i - a t i o r a  f o r  t h e  

P ~ h x a t m i  c e s s i m ,  Yke & f e d a n t ' s  p a s i t i . ~ ?  i s  s . ;?cr ted  by t h e  

f a c t s .  R z i n g  t'?.r? n2~otiat:ons f o r  pwckzse of  "" L .  I~ Fctx,:atcni l m d s  



i n  Iotia and on t h e  Osage River ,  t h e  p r i n c i p a l  d i scuss ions  concerned the  

cash ~a-plerit t h e r e f o r  and l ands  i n  Kansas t h e  Government was $0 ob-t.dn 

fsr a pew hcxe f o r  t h e  Potaxa tcn l ,  These nego t i a t i ons  began i n  V ~ t s h h g t o n ,  

De C., on KO-;ember 7, l abs ,  and ended i-? t3e k s t  or! J w e  17, 15116, (See 

typemT%e;? copy of the J o c x a i  of tAe  Proceedirgs ,  Clainants i n  Docket 

11-A, h i i i b i t s  33 and 34, a': ppo 7, 22, 31, h8> 50, 52, a9 619 02), 

At "ee t i n e  o f  t h e  1 : ~ s h i ~ t o n  ~ e g o t i a t i o n s ,  which ended Decen5er 2, 3.8b5, 
A &he Govexment had not  acqui red  t h e  Kansas 1 ands ~ i h i c h  the P o t m a t c n i  de- 



d e t ~ r m i n ~ t i o n  of t h e  va lue  of t h e  g r a n t e d  lands as of  June, 18L6, and  t h e  

va iue  the reo f  a s  of such d a t e  be  t a k e n  as t h a t  p z - L  of t h e  t o t a l  c o n s i d e r -  

a t i o n  and not t h e  $87,000 t h e  defendant  accepted  t k e r e f o r .  Further, t h a t  

such va lue  should be 50 c e n t s  pe r  ac re ,  o r  $288,000, kec.mse i n  t h e  c a s e  

of Ej,, I x i i a n s  v. United S t a t e s ,  1 Ind.  C1. CCYT, 606, 613, we v a l u e d  a 

l a z e  t r a c t  of land,  which inc luded  t h e  S 7 6 , ~ 0 O - ~ c r e  grant ,  a t  50 c e n t s  

p e r  ac re  as of  Jvluary I&, Eb6, a d a t e  o ~ l y  six m o ~ t h s  be fo re  t h e  Pota- 

watoxi  g ran t .  

It seem more than  coincidence t h a t  t h e  defendant  f j x e d  a va lue  o f  

t h e  pa r ! t ed  l ands  (15 c e n t s  pe r  a c r e )  a t  about t h e  sa-ne p r i c e  ( a . 3 8  

c e n t s  pe r  acre)  it paid t h e  Potawatoni f o r  t h e i r  Iowa  and Osage R ives  

lands .  The f a c t  t h a t  the  p r i c e s  x e  s o  ne2r a l i k e  sugges t s  a r e l a t i o n -  

s h i p  b e t m e n  t h e  tr.:o t r a n s a c t i o n s  as t o  t h e  agreed  vz3.ue o f  t h e  l a n d s  

involved. Anpay,  s i n c e  x.;e h a ~ l e  f o m d  i.n t h i s  c a s e  tinat t h e  Goverrment 

s h o u l d  have paid about 60 c e n t s  per  a c r e  more f o r  t h e  Iowa l a n d s  and 

abou t  50 c e n t s  per  ac re  more f o r  the  Cszge River  l a n &   i in dings 53 

and 69) t h a n  it d id  pay i n  June, 1846, equi ty  r e q ~ l - i r e s  t h a t  f o r  t h e  

purpcses  of t h i s  c ~ s e  the value placed upcr t.he Kansas g r z n t  as of nezr  

-. 
t h e  saTe d a t e ,  Jazuary a, 1SL6, i n  t ho  r x.7 case,  snpra ,  t h a t  is, $288,000, 

t h a t  sun nust  be t d k n  a s  t he  value of ikose lar:& as of June, 1846, and 

cons ide red  a s  a p a r t  o f  t h e  cons idzrakicn  f c r  t h e  18~6 c e s s i o n ,  

It is, of comse ,  t r v e  "sS,zt no ~ r m f  has  been c f f e r e d  i n  t h i s  c a s e  

2s t o  t h e  v d u e  of Kmsas graq ted  Ian3 2s of J'T=~T??, 1&6, aside from our 

acf,ion in the  K ~ Y  c ?SS,  ~12p1'2, of xh ich  ve  t2.l.;~ j?-?.dicial n o t i c e  I t  i s  

h a r d l y  probable Y!?'; t k  vallle of t h e s e  lands ciirnzec! b e t m e n  J,m_u.ary 



Jun5 of 18t6, so i n  the  i n t e r e s t s  of a prompt determination of this 

case  we accept thc  value fixed. i n  t h e  Kaw case. The value  o f  50 cents 

per acre does not appear unreasonable. It c e r t a i n l y  is  not a ~ b i t r ~ y ,  

See Q k o  and Hissouria v, United S ta tes ,  131 C. C l s ,  593, 637, 

lie, "berefose, reach t he  c o ~ c l u s i o n  t h a t  t h e  consideration f o r  the 

18L6 cession was cash i n  t h e  sun of $850,000, p h s  the  value of t h e  

Kansas grant, $288,000, from tih5ch is  deducted t h e  $87,000 the  defendant 

received therefor ,  or the  r e su l t i ng  sum of 81,05I,000. 

Value of Em& involved 

The pe t i t ioners  and the  &fendant m e  in agreement that  t h e  Icma 

t r a c t  was acqu5-_red by the  Potma-tomi by the  t r e a t i e s  of September 26, 27, 

3.833, 7 S k t ,  L(31 and &2, a d  t h a t  there  were 5,000,000 acres  of Govern- 
' 




