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O P I N I O N  OF THE COI4?IlCSSIOM ---- 

W i t t ,  Chief C o m i s s i o n e r ,  d e l i v e r e d  the op in ion  of  t h e  Commission. 

The i s s u e  i n  t h i s  cs39 now before  t h e  C o m i s s i o n  i s  o n l y  t h a t  of 

whether o r  not  the  defendant  e d e q ~ c t e l y  corpensatcd t h e  p l a i n t i f f  Ind iaqs  

f o r  t he  l a n d s  ceded t o  i t  by t he  Treaty of January 8 ,  1894. The l o c a t i o n  

a d  amount 9 f  said acreage  h3s beer! a ~ r e e d  q o n  b,v the  p a r t i e s  and t h e  

o-WsLion o f  t i t l a  i s  not involved,  nor  i s  t h e  capac i ty  o f  t h e  p l a i n t i f f  

t r i b e  of Ind ians  t o  p ros scu te  t he  c l a i n .  Themfore ,  the s o l e  q u e s t i o n  

nvd before  t h i s  Comzission i s  the de te rmina t ion  of t h e  f a i r  market value 

of t h e  lands, when thoy wore ceded t o  t h e  defendant end w h t h e s  tho motlnt  



paid by tho  defendant t o  t h e  Indian8 was a n  unconscionable consfdesa- 

t i o n  for oa%d bands. 

The language of this Conmission as t o  mrket va lue  RS m e &  bn 

the decishon of  Docket No. 239 is: 

"Oxdfnasiky, nisrket value is  what a wibll-% buyer 
would pzy t o  a w i l l i n g  s e l l e r  i n  the open n ~ s l ~ e t  
at tho  date of tho  t r znsac t ion  involved,  fio:;evcro 
psculias circumsLanceo may mke i t  i n ~ o s s i b l c  t o  
determine a Dnarke t  va lue '  ( i n  its o t r i c t e s t  oense),  
Thore nay have 'beezl, f o r  e x a q b e ,  s o  f o v  irsalcs of 
o i n l l a r  p rope r ty  that i t  c a m o t  be p r e d i c t e d  with 
a q  assurance  t h a t  came a r e  d e t e m i n a t i v e  of the 
va lue  of tho prcycrty considere5, It 1s  t hen  csa- 
ceded that t h e m  i s  no 'market value"(9n i t c  n t s i c t -  
o o t  s e r g e )  f o ~  t50 p r o p r t y  i n  queotion,  32: t h t  
does no t  put ou: o f  cons i rk~- : t io~  t h e  bcar iag  v15ich 
oc3t';ored sales r.27 hz-o on t jbt a n  o?dir,zmy p - X h s e s  
~ 3 ~ 1 ~ 1  have paid  f o r  c l a i m n t  b opsogcrty a t  t h o  t i n o  
in ques t ion .  0 4 0 but  i t  docs r e q u i r e  t h a t  t P o  ap- 
p r a i s e r  be V I ~ D J  n a  t o  the  weight t o  be accor2ed tho 
few s a l e s  contcz?osary with t h a t  of t h e  trzcnactflon 
involved and the  s a l e s  of t h e  o w e  o r  s l 3 i h ~  property 
at p r i o r  o r  svhaoqm;lt t i m e .  Tho ap?~aioea mst t a k e  
I n t o  coxidora : io3  the  s p e c i a l  c i ~ c u z ~ t a n c e s  s w ~ o n c d -  
Bng o t h e r  sales which would not have a f f ec t ed  t . 5 ~  h-90- 
t h e t i c a l  buyes w b s e  hypothet ic  p r i ce  nust B e  consj.iLcred 
as C3s value of the proper ty  i ~ ~ o l v e d  at t 5 e  date of  tho 
t r a m a c t i o a  i n v 0 1 v ~ d ~  U d e r  these  c i s c ~ m s  tanceo addi -  
t i o m 1  evidence nus t  a l s o  be cons idered  i n  &:eminins 
what a prospec t l v e  purchaser  would have ?aid, ' I  

Mr,  h o t i c e  S o l ~ e s  e x p ~ e a s e d  himself in the  fo l lowing  language 

*?Pat t h e  owner is  e n t i t l e d  t o  is  t h o  va lue  of t L e  
p-opert;. t d m n ,  azzl that mars  w h a t  i t  fafilly m-jr 

be believed a p u s c b ~ o r  i n  fair  narkef condit ions 
w~uld h v e  give2 Coy it." 

Aed Later Ms, Jus t i co  Claak i n  338 U. S. 395, at page 402 oaid: 



p u b l i c ~ s  need and the  e l a i n i a n t o s  boss  has  been s t r u c k ,  
i n  most c a s e s ,  by awarding the  c la imant  t h e  monetary 
Dmarket va lue '  o f  t h e  p r s p o r t y  taken .  * * * * A& 
t imes,  however, t h e  p e c u l i a r  c i rcumstances  m a y  make it 
Impossible t o  determine market value.@ 

The Court of Cba%ns i n  i t s  r e c e n t  d e c i s i c u  i n  t h e  Otoe and Missous ia  

Tr ibe  of Ind ians  vs. t h e  United S t a t e s  w i t h  r e f e m n e e  t o  t he  de t e rmina t ion  

of va lue  says  tha t :  

" I n  the  absence of a market tit the i n  q u a s t i o n ,  
and t h e r e f o r e  t h e  absence of evidence of P n ~ r k e t  
value1 i n  t he  convontionnl  sense,  t h i s  c o u r t  ar,d 
t h e  Com?lbssion ( I n d i a n  C h i n s  ~ o n f  s s l o n )  have t aken  
i n t o  consideration numorous o t h e r  f a c t o r s  ic de te r -  
mining t h e  vabne of k m d s  ceded by t h e  Inciiansea 

Reference i s  made t o  t h e  f i n d i n g s  sf t h i s  C o m i s s i o n  i n  i t s  recent 

d e c i s i o n  i n  t he  Osage case  and a loo  t h e  d o c i s i o n s  of t h e  Court of C l a i m s  

i n  t h e  Alcea and R ~ w e  River CRSOS, The c o u r t  then  In ~ e f e r o n c e  t o  t h e  

p r i n c i p l e s  and the  f a c t o r s  taken i n t o  ccmsidcsa t ion  in t h e  c a s e s  t o  which 

r e f e r e n c e  i s  made and which v a l u a t i o n  methods a r e  approved says: 

"This  method of va lua t ion  t a k e s  i n t o  cocs iCera tbon  
whatever s a l e s  cf  noi&horin< lscds are of  r eco rd ,  
I t  con39ders t he  r n e l r ~ e l  r e sou rces  of  the  l s n d  ceded, 
i n c l u d h g  i t s  c l i n n t e ,  oo<etz.tion, i n c l c c i n g  t i n b e r ,  
game and wild l i f e ,  mineral  roaources ,  and whether 
they  a r e  of economic va lue  a t  t b s  time of t h e  ceos ion  
o r  merely o f  potentla; G ~ E P  IL-ator pck18r~ it8 then  
o r  p o t e n t i a l  user anrksss c d  trrc?zspor tat  Lon--eonsiC!er- 
i n g  the ready markets a t  t h a t  $ in% and t t e  p o t e n t i a l  
market ( ~ n d e r s c s r i n g  OUTS.) 

R a t h e r  than  be concerned over t he  terms t o  be used i n  a v a l u a t i o n ,  

i t  seems t o  u s  t h a t  t he  important t h i n g  i s  t o  have a c l e a r  s t a t emen t  of 

t h e  f a c t o r 0  t h a t  nay be p rope r ly  and fairly cons idorcd  and t h e  determl-  

n a t i o n  of va lue  basod thoreon can $fell  be cens' ldered " f a i r  market v d u e  ." 



The bando involved in this ease almost  e n t i r e l y  are what am 

c d h d  timber bands: f e e . ,  t h e  r e a l  v a l u e  of t h e  l a n d  m s  because 

i t s  timber. Therefore ,  under  what i s  c a l l e d  the  Timber and Stone A c t  

of Congress, enacted i n  1878, these  l a n d s *  as public lands, wese LegdXy 

mmkotabbo at not l o s s  t han  $2.50 p e r  a c r e .  A portion of t h e  bands mro 

a g r i c u l t u r a b  and wese probably snbdec t  t o  bsdr!! homesteaded at a l e s s  

p r i c e  par a c r e .  Th i s  Timber and Stone  A c t  f ixed t h e  minimum value of 

p~blic timber l ands .  The r eco rd  i n  t h i s  c a s e  shows that tho Bends 

voBved were covered wi th  musua%ly heavy t imber ,  and, t l l esefore ,  we 

th%&, o n t i t l e d  t o  be g iven  a highor  v a l u a t i o n  t h a a  t h e  minimum v a l u w  

t h n  f lxed by law, 

The p l a S n t l f f  ~ a l i e s  p r i m r f l y  on the v a l w t 9 o n  @ven by itn 

wl$2ess,  GmLo Do Henzo, and the  dc2ondant on the v a l n s t l o n  o f  i t 8  

~ 1 t 1 h 3 3 3 ~  ~ o r m n  B. Plurn.r!er, 

Th8 a?graiser, Renze, was an experienced foresterc--h8s en t i r e  

educa t ion  a2d t r a i n i n g  f o r  y e a m  had M e n  i n  f o r e s t r ; ~  and B n  thbos  

aFpraisal. He had beon used by t h e  ou t s t and ing  l'tl_~~b.r farms 04 t 5 o  

C Q ~ t r y  f o r  years .  Be basod h i o  eappraisal of t h e  value of  tho  tfrnkea 

on tho Land on c r u i s e s  made of the ssme, a c r e  by acre, 9a 19Lb, bg t h e  

om-,_or of t he  Land a t  the t ime, t h e  accuracy  of which c m l s e s  had bee2 

confAsned, by the later c u t t i ~ g  of more timber o f f  t ko  Lezd, than  the 

@ m L s o s  h ~ d  fo!3-11d, In valu ing  the  -Limbos. on the izzd 8s shorn by sa4d 

cmis3s and t h e  l a t e r  examination o f  t h e  l and  i t s e l f  by the q p r a B s o - ,  

he used standard methods used i n  valuing t fnbor .  Eo a p f i c d  tho  va?.eac3 

09 the t5nber as f o x ~ d  by the  recognized works of  Ksson a~rd S:eer, ~ 5 C c h  



were the besic a v a i l a b l e  sou rces  of in format ion  as t o  t imber  va lues  

dur ing  the  pe r iod  i n  q u e s t i o n ,  The v e l u e  of t h e  t jmber on t h e  l a n d  

in 1894 moun ted  t o  $6.00 p e r  a c r e ,  as c a l c u l a t e d  by Renae. 

Defendant 's  appraiser, Plumnor, i n  r each ing  h i s  e s t i m a t e  of  

the  value of t he  l end  at t h e  t ime,  d i ssegasded  e n t i r e l y  t h e  c r u i s e s  

made by the  owners who c u t  t h e  t imber  o r  any e s t i m a t e  of  t h e  q u a n t i t y  

of timber on tho  land.  Re r e l i e d  s o l e l y  on sales made by the Northern 

P a c i f i c  Rai l road  Company and probably  o t h e r  small sales as shown i n  

h i s  testiraony; and upon gene ra l  in format ion  8 s  t o  t i n b s r  and economical 

developcent .  Many of t h e  mall s a l e s  r e l i e d  on by him were no t  i n  t he  

v i c i n i t y  of  t h e  l z ~ d  i n  q u e s t i o n  and many w r e  made be fo re  t h e  r a i l r o a d  

was constructed near  t h e  involved t r a c t  and,  as he admi t ted ,  before  

economic cond i t i ons  had c h a n ~ c d  by reason  of tho  c o n s t r u c t i o n  of t ho  

r a i l r o a d  and o the r  devclopnonts .  Mnreovor, t h e  wi tnoss  admi t ted  t h a t  

h i s  a p p r a i s a l  experience had been c h i o f l y  i n  a p p r a i s i n g  l e n d s  i n  t he  

S t a t e  of Oregox+-pnd t h a t  he had had no p a r t i c u l a r  educat ion  o r  t r a i n -  

ing ,  o r  experience i n  v a l u i n c  timber l a n d s ,  Es a d n i t s  much confus ion  

i n  e v a l u a t i n g  the  f a c t o r s  ho cons idered ,  

The only sale of consequence of l a n d s  i n  t h e  t r a c t  wa.s that made 

by t h o  Northern P a c i f i c  Rai l road  i n  1302 of lQ,000 a c r e s  t o  t h e  Lanb- 

navies Lumber C o q a s y  f o r  $2,00 p e r  a c r e .  These vore of Pands given 

the r a i l r o a d  by the Oovcrment .  WhiPs t h i s  g r i c o  p3r acre was l a r g e l y  

i n  oxcoss of t he  mourit p a i d  by the  Covermont t o  tke I n d i m s  f o r  tho 

land, i t  sho-dd i n  our judgmnt  bs g iven  l i t t l o  weight in d e t o r n i n i n g  

the a c t w l  va3.w of th3 t i m b x  on tho  lanA, Th3 l ~ , n d s  wsro c o r t a i n l y  



given t o  the  r a i l r o a d  conpany i n  o d o r  t h a t  t hey  might be used by i t  

in f inanc ing  t h e  c o n s t r u c t i o n  of i t s  r a i l r o a d  and not f o r  t h e  bus ines s  

of engaging i n  lumbering; and the  f i n a n c i a l  s i t u a t i o n  of tho  sa lb road  

a% tho  time i s  no t  d l scbosed ,  The s a l e  a t  t h i s  g r i c o  might we11 haw 

boen becsuse of i t s  doub t fu l  v a l i d i t y  i n  view of t h e  Act of Congross 

of May 31, 1870 (1.6 S t a t .  378, 379) which provided  t h a t  bands of tho  

Northern P a c i f i c  Ra i l road  C~npany  should be so ld  t o  s e t t l e r s  only. 

In a d d i t i o n  t o  t he  va lue  of tho  l a n d  f o r  i t s  t i nbe r ,  it  had oome 

value  as cut-over l and  and added va lue  f o r  the f i s h  i n  k t s  P&e end 

s t s e m e ,  

!?re Plbumer rna;-c.a h i s  a;?prai3nl I n  a I m p  s1m without  a s i n g l o  

wszd of exp lans t ion  a3 t o  how he a r r i v e d  at such a n  a m o m t o  o t h e r  then  

t h s t  5 %  13 based on t h e  fn fo rna t fon  which he has  a s s c ~ b l e d  and ~ 5 : I c h  

1s an ovidcnce. I t  i s  s i g n i f i c a n t  t h a t  ho placed t h e  t o t a l  va luo  sf 

ths t r a c t  a t  $20,350.00, which i s  j u s t  $350 more t han  t h e  Governvent 

pald t h o  Indians for the Innd, The Comiission tlaibllrs t h a t  t h i s  ep- 

pralsd 9 s  nado the  more s fgnl f9cant  by reasox  of n s i m i l e r  ~ppra3sa8 

mads by the o m s  appraiser i n  Dockst No. 239, i n  ~ h l c h  he a p p r a i s e d  

i n  a I- sum 13%,798,80 aereo w i t h  n d i f f e r e n c e  of o a l y  one-tonth sf 

a cent  pss acre  between s a i d  appraisal and the  conslCcl-ation p a l d  by 

tho G s o e r ~ m n t  f o r  t h e  l and  involved,  

Taking into c o n s i d s r a t l o n  a l l  the  f a c t o r s  mentioned b ~  t h e  Court  

~f Claias I n  its hold ings  a s  t o  the elonenfs t o  bc c o n s l d o r c d  ia dote-- 

mbn9ng v a l u s  and a l l  the  evidence i n  t h s  r o c o ~ d  is t h i s  c m c ,  I t  scens 

to us t h t  tho  l and  @ad a vafuc i n  1834 of at least $3-00 231. a c x ;  and. 



th inking  t h a t  i t  had the  value of $3.00 per  acre  in 1834, t h e  eon- 

a i d s r a t i o n  of approximately 874 p e r  a c r o  patd by t h e  dafandaa t  f ~ r  

sa id  l and  was an ulzconszfcncable consfcie;.ation. Therefore ,  pla?nt%ffs 

a r e  e n t i t l e d  t o  Rn atlard of $3.00 per  a c r e  for 53,000 acres Less tho  

moun t  h e r e t o f o r e  paid t5em t h e r e f o r ,  and leas such o t h e r  o f f s e t s  o r  

counter  e l a i n s  as defendant  may show i t  i s  e n t i t l e d  t o .  

Lovis  J, OIB!zrr -- 
Assoc ia t e  Combss3.oner 

Wm. M .  Holt  
Assoc ia t e  C o z n i a s i o ~ e ~  




