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OPIMION OF TEE CO!MISSION 

W i t t ,  Chief Conmissioner, del ivered the opinion of the  Commissione 

The issue  i n  t h i s  case has become only  the question of whether o r  

no t  the defendant adequately compensated the Indians f o r  the  land ceded 

t o  i t  by the Treaty of October 31, 1892. The question of t i t l e  is  not 

involved as the land w a s  r e s e r ~ a t i o n  l a d ,  nor i s  the  capaci ty  of t h e  

p l a i n t i f f  Confederated T r i b e o f  S i l e t z  Ind ims  t o  prosecute  the  claim 

questioned. The defendant contends t h a t  the Confederated Tr ibes  of 

S i l e t z  Indians is the only pa r t y  e n t i t l e d  t o  prosecute the  ac t i on  and 

t h a t  the s u i t  i.2 behalf o f  the o ther  p l a i n t f f f s  should be dismissed. It 

has  been agreed by the other p l a i n t i f f s  t o  consent to  a d i s n i s s a l ,  



 therefor^ in  the Findings of Fact w e  f i n d  t ha t  t he  claim is being prosecuted 

g ~ l e l y b y  the Confederated Tribe of S i l e t z  Indians and t h a t  the  claim of 

other p l a i n t i f f s  is being dismissed. (Defendant I s  Br ief ,  p. 85: Plain- 

t i f f ' s  Reply, p. 14Ie 

These has been some confusion as to  the  acreage involved, A t  the  

inception of t h i s  l i t i g a t i a n  both  p a r t i e s  apparently thought the  acreage 

involved was 178,840 acres ;  howevcr, the  evidence as d i sc losed  by t he  

records of the Bureau of Land llanagcnent, e s t ab l i she s  t h e  acreage t o  

actual ly  consis t  of 191,79f3,80 acres  a d  t h i s  is  the f igure  we f i n d  t o  

be correct  by our f indings ,  Therefore, the question now before t h i s  

Comission is--"What was the f a i r  ' ~ a r k c t  valuee of these  lands when they 

were ceded t o  the  defendant"-Qctober 31s Is92 (Defendantls Brief ,  pp. 58, 

59). 

Ordiwirihy,mai-ket v d u e  i s  what a wil l ing buyer mould pay t o  A 

wil l ing  s e l l e r  i n  the open market at the  da te  of the t r a m a c t i o n  involved. 

However, pecu l ia r  circumstances m a y  make it i r qos s ib l e  t o  determine a 

"market valueq" mere may have been, f o r  exaaple, so  few s d e s  of 

similar proper ty  that  i t  cannot be predicted with any assurance t h a t  same 

a r e  de te rn ina t ive  of the  value of the property considered. It i s  then 

conceded t h a t  thore i s  no "market value" f o r  the  property i n  question. 

'ut t ha t  does not pnt out of consideration the  bear ing  which sca t te red  

s a l e s  may have on what an ordinary purcheses would have pa id  f o r  claim- 

an t ' s  proper ty  at ttae time i n  cpes t ion.  Eor w i l l  i t  deny the  consider- 

a t i on  of s a l e s  of s imilar ly  conditioned a d  located. proper ty  made not 

too remotely p r io r  t o  o r  subsequent to the s d e  date i n  question;  b u t  it 

does r equ i r e  that the appraises be wary as t o  t h e  weight t o  be accorded 

the few s a l e s  con teqorary  with t ha t  of the  t ransact ion involved m d  t h e  



sales of the same or s i n i l a r  proper ty  a t  p r i o r  o r  subsequent times, The 

appraiser  must take i n t o  considera t ion the  spec i a l  circumstances surround- 

i n g  the  other  sa les  which would not  have a f f ec t ed  the h n o t h e t i c a l  buyer 

whose hy-pothetic p r i c e  must be considered as the  value  of the  proper ty  

involved at the date of the t r ansac t ion  involved. Under these circum- 

stances addi t ional  evidence must a l s o  be considered i n  determining what 

a prospective purchaser would have pa id  ( &fendant ' s  Br ief ,  p. 60) .  

M r ,  J u s t i c e  Rolmes e.xpessed himself i n  the following language i n  

New York vs. See ,239  U. S. 57, a t  page 611 Wmhat the onner i s  e n t i t l e d  

t o  i s  the value of the property taken,  and t h a t  means what i t  f a i r l y  may 

be believed a ~ u r c h a s e r  i n  f a i r  market condit ions nould have given f o r  

i ton  . And l a t e r  Mr. Jus t i c e  Clark i n  33& U. S. 396, a t  page 402 sa id:  

"Perhaps no marning has been noro repebted than t h a t  the determination of 

value cannot be reduced to inexorable ru les .  Suff ice  t o  say t h a t  t he  

balance between the pub l ic ' s  need and the  c la imant ' s  l o s s  has been s t ruck ,  

i n  most cases ,  by marding the claimant the monetary 'market value '  of the 

proper ty  taken. * * * * A t  times, however, the pecu l ia r  circumstances 

may make i t  i q o s s i b l e  t o  determine market value."e defendant requests  

by i ts  requested f inding Bo. 34 tha t  t h i s  Com~iss ion f i n d  t h a t  "There were 

no comparable land s a l e s  of large  t r a c t s  within the  v i c i n i t y  of these  

lands  at o r  near the time of t h i s  cession.  There is ,  therefore ,  a complete 

l a ck  of a c tua l  sa les  da t a  as of t h a t  da t e  with respect  t o  the value of 

l a r g e  t r a c t s  of tirnber lands i n  t h i s  gensra l  area.  This ten2.s t o  i n d i c a t e  

the  absence of a market at or about the  time these  lands were ceded t o  

the  defendant. ( ( ~ f  endant's Br ief ,  pp. 35-36 



The Conrt of Claims i n  i t s  recent  decision i n  the Otoe and 

Missouria Tribe of Indians vs. The United Stakes of America (decided 

May 3 ,  1955) says with reference t o  the determination of market value 

that  "In the absence of a market at the t ine  i n  question, m d  therefore  

the Edbsence of evidence of 'market value-in the conventional sense, 

th i s  court the Conmission (Indian Claims  omission) have taken in- 

t o  consideration numerous other f a c t o r s  i n  de'cernining the value of 

Imas ceded by the Indians ,VBefcrencc is maBe t o  the f indings of t h i s  

Commission i n  i t s  recent decision i n  the Osage case md a l s o  the de- 

c is ions  of the Court of Claims in  the  Alcea and Rogue River cases. The 

court then i n  reference to  the pr inc ip les  and the  f ac to r s  taken i n t o  

consideration i n  the cases t o  which reference i s  made and which valu- 

a t ion nethods aro approved snys: "Tnis method of valuation takes i n to  

considesation chatevcr sales  of rmei~hbosf~g Lands a r e  of record. It 

consid2ss the natural  resources of  the l o +  ceaed, including i t s  

climate, vegetation, including timber, gape and wild l i f e ,  mineral re- 

sources, and whether they are of econonfcd value at the time of the 

cession o r  merely of po ten t ia l  value, mates power, i t s  then or  poten- 

t i a l  use,  markets and transportation-considering the ready markets at 
t ha t  time and the po ten t ia l  market. "underscoring ours 1. 

The evidence md our findings shov that  conteqorary  s a l e s  of the  

land o r  neighboring lands are qu i te  few; however, the few t h a t  a r e  avail-  

able show a secomit ion of a valuation much greater  than the  p r i ce  paid 

by defendaqt t o  p l a i n t i f f s  f o r  the land, Tvcnty-two ear ly  deeds recorded 

i n  Lincoln Covaty, in  which county the ccdc3 l z ~ ~ d .  l i e s ,  shorn tha t  

from January 1372 to  Er!arch 1875 these conveyxqces of 2219.92 acres  

were made f o r  a t o t a l  consideration of $I-&, 872,84, an merage p r i co  of 



$6.70 per  acre.  I t  i s  presumed tha t  these were farm lands upon which 

there mere very l i t t l e ,  i f  any, improvements. Too much weight cannot 

be given t o  the values indicated,  but cer ta in ly  the evidence i s  of 

value very much greater  than the 82 cents  per ac re  paid by defendant. 

We also r e f e r  t o  the 21 homestead en t r i e s  involved i n  the prosecution 

of 8 .  K. Jones, e t  a l . , f o r  conspiracy t o  defraud. Pe t i t i one r s '  

Exhibit 5, Appendix H, i s  a l e t t e r  from Acting Gomissioner of the 

General Land Office, dated September 19, I ~ O ~ I ,  i n  mhich he re fe rs  t o  

21 en t r ies  on the ceded larid having been made by homesteaders for  160 

acre t r a c t s  each, which had been t ransferred to  another a f t e r  patents  

had been issued f o r  from $1500 to  $4400 each. These, of course, in- 

dicate values f a r  i n  excess of 82 cents per acre.  Defendant i n  i t s  

brief r e f e r s  to the Weyerhonuser purchase of 900,000 acres  of timber 

land i n  ?;~shington, West of the  Cascades, i n  the year 1900,:at $6:00 

per' dcre. .- . .  < .  . 
It i s  strange tha t  the  ceded land being almost wholly timbered 

land should have been opened up as  pxbl ic  lands f o r  homesteading mhen 

there mas a s t a tu t e ,  cal led the Timber and Stone Act, enacted i n  1878, 

providing tha t  tinbered lands were marketable a t  not l e s s  than $2.50 

per  acre;  which enactaent evidences a congressional viewpoint that  no 

timber land was worth l e s s  than $2.50 per  acre  i n  1878. That the home- 

steading was a mistake i s  shown by l e t t e r  of Coxinissioner of the  General 

Land Office to  the Secretary of the In te r ior ,  dated January 26, 1893, 

s t a t i n g  t h a t  these lands being unsuitable fo r  cu l t i va t ion  and being 

timbered lands ought t o  be disposed of at not l e s s  than $2,50 per  acre. 

( ~ e f e n d a n t ' s  Ezhibit 19). 



- - 

In addi t ion t o  the value of the land and i t s  timber, i t s  value w a s  

enharaced by reason of i t s  s t r e m s  f o r  t ranspor ta t ion  and i ts harbors, 

t h e i r  f i s h ,  i t s  mountains and f o r e s t s  with t h e i r  mild l i f e ,  its water 

poner availa,blo f o r  l a t e r  development, mrl. i t s  scenic beauty--all 

certain]-y co,atrl%uting t o  5. t s value and d e s i r s b i l i  ty f o r  occupsnts as 

well as f o r  visitors. 

Thet i t  mas so long i n  heisg s e t t l e d  m d  acquired f o r  p r i v a t e  u se  

is  due largeby,  me think,  t o  the f a c t  t h a t  i t  ~nsn't put  on the market 

as a whole compact t r a c t  o r  c e r t a in ly  i n  lzrger t r a c t s  than mere home- 

s t e d s ,  and ni thout  res iden t ia l  and o ther  homestead requirements. The 

conditions under which i t  a22 ava i lab le  t o  the  publ ic  were such as t o  

make i ts  oecqxxncy almost i q o s s i b l e .  Its c lea r ing  mas too expensive 

f o r  the ssual honesteading npylicant and the  t r a c t s  were ava i lab le  i n  

too smll an acreage t o  jus t i fy  the ex-pmse of exp lo i t ing  the  timber 

the re on. 

We cannot give much aeight t o  e i t h e r  the  appra i sa l  of Mr. E. 0. 

mler f o r  t h e  p l a i n t i f f  or t o  t ha t  of KT, Norman B. Plummer f o r  the  

defendant, Mr, F a l l e r ' s  a p ~ s a i  s a l  is  exit: i m l y  theoret  ical and un- 

r e a l i s t i c .  It i s  based on sa les  mhe  many years l a t e r ,  even s a l e s  made 

as l a t e  as 1953 and 1954; and these s a l e s  f i ga r e s  were converted t o  

1894 riollazs by applying the v e h e  of the d o l l a r  i n  1894 t o  the value 

of the 1954 d o l l a s ,  Hovever, the information as t o  condit ions at t h e  

time and the  record of such s a l e s  a s  were msde nhose da t e s  were not 

too remote f o r  considsration--the s t a t i s t i c s  as t o  timber and other 

na tura l  resovxces of the  band--as to  which the  two n i tnesses  d i f f e r ed  

l i t  tle--are all va lua l le  inf  ornation f o r  t h e  consideration of t h i s  



Commission i n  arr iving a t  i t s  appra i sa l  of the value ,%f %'he lhd. a t  the  time 

M r .  Plummer makes h i s  appraisal  i n  a lump sum f o r  the e n t i r e  t r a c t  of 

191,798.80 acres without a s ing le  word of explanation as t o  how he 

a r r ives  at t h i s  amout, other than tha t  i t  i s  based on the information 

which he has assembled and mhich i s  i n  evidence. Ehile Mr. Plummer 

has ins i s ted  that  the  pr ice  paid by the defendant t o  the p l a i n t i f f s  

of 82 cents an acre in  no wise influenced him i n  h i s  lurjrp-s~un valu- 

a t ion  which amounts to 81.9 cents per acre ,  it  seems t o  the Commission 

t o  be a ra ther  unusual coincidence tha t  in  the lump sum valuation of 

191,798.80 acres tha t  there should only be a difference of one-tenth 

of one cent between such valuation and the p r i c e  paid by the defendant. 

The l a d  involved herein is  a p,mt of the land involved i n  the 

Alcea Band of Tillanooks, e t  ale vs.  The United S ta tes ,  decided by the 

Court of Claims on Jmuary 3, 1950 (115 C. Clo. 463 to  519). The 

lands involved i n  that  decision were vdued  by the Court of Claims a s  

of 1855 at $1.20 per acre. The t o t a l  acreage involved i n  tha t  liti- 

ga t ion  covered the acreage involved i n  the  present law syat and lands 

north  and south of sane--dl of mhich were bound on the west by the  

P a c i f i c  Ocean and on the east  by the  coast  range of mountains, and 

consis ted largely of t inber lands. The t o t z l  m a s  found by the  Court 

of C l a i m s  t o  have the same average value per acre.  The conditions i n  

1855, as found by the Court of C l a i m s ,  as to resources of ceded l.zinds 

i n  t h e  way of timber, minerals, waters, wild l i f e ,  etc. ,  of course, 

were p rac t i ca l ly  the sane then as they mere i n  1892-as Kere the land 

t ransac t ions  considered--and the findings of the c o u r t  as t o  same are 

e n t i t l e d ,  we t b i ~ k ,  to be given great  comiderat ion bx us. We r e f e r  








