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O 1 M a r r ,  Conmissioner, delivered tho opinion of the  Comission. 

On motion of the  defendant, the Conmission l imited the  hearing i n  

t h i s  case t o  the question of pe t i t i one r ' s  r igh t  t o  the land claimed t o  

have been used a d  occupied by the  Coeur dfAlene &.2bs, cad t he  area 

thereof,  

Set i t io l ler  contends tha t  from t ine irnnenoriaf u n t i l  rel inquished 

cession i n  t h ~  Agseenent of Xwch 26, 1887, 26 S t a t .  989, I Kapp. 419, 



the  Coeur dsAlene T ~ i b e  has c la ined,  possessed, used and occupied ex- 

c lus ively  the t e r r i t o r y  as described i n  Finding 11. The a r e a  claimed 

vrould mount t o  zpproximately four  mi l l ion  ac res  l e s s  sone 600,000 

acres s e t  aside a s  a reservat ion f o r  the  t r i b e  By executive order i n  

lg73. (Pet. Ex. 95). 

Since the  f i r s t  white contact i n  1806, v~hen Lewis and Clark mere 

maMng t h e i r  yestern exploration,  the  Coeur dlAlcne have always been 

locate& by f u r  t raders ,  explorers ,  cl issionaries and government agents 

i n  the  v i c i n i t y  of Coeur d¶.!Jene L2i:e and i t s  t r i b u t a r i e s ,  In  1842, 

Father de Snet ordered a mission es tabl ished anong the  Coeur dlAlene 

and Father Point ,  the f i r s t  n iss ionary t o  res ide  with them, found them 

occupying twenty-seven d i f f e r en t  l o c a l i t i e s  wi thin  the a r e a  of the lands  

now claimed by the t r i be ,  Fa.ther de Szct i n  1858 described the t e r r i -  

t o ry  of thp t r i b e  from north t o  south and cant t o  west as embracing 

100 miles i n  each di rect ion.  In  1859, the s m e  missionary sa id  that  

taking Coew daAlene &Ice a s  a cen t r a l  point  t h e i r  country extended f i f t y  

d l e s  t o  every point  on the compass. (Finding 4), 

Governor Iswc Stevens, i n  1854, while on h i s  expedition t o  l oca t e  

a r a i l r oad  from the IAississippi t o  the vest coast ,  reported the t r i b e  as 

living "on the upper part of the Coeur dgAlene River, above t he  Spokanes, 

- .  and around the lake of the same nameon Governor Stevens on this journey 

made m a y  t r e a t i e s  with the neigh5orin.g t r i b e s  but d-UB t o  an Indian out- 

break failed t o  nego.tiate a contemplated t r e a t y  with the Coeur t l tUens.  
i 
! 

A s  the y e a s  passed, mhites began t o  s o t t l e  in Cosur d t U e n e  country, 

In 1867, a z ~  executive order reservation w a s  s e t  side f o r  the  Coeur dtAlene 



but the Indians did not l e a rn  about t h i s  f o r  severa l  years, In  1873, 

an agreement was entered i n t o  mith the  t r i b e  (Finding 6) under a i c h  

the  tri 'be agreed t o  re l inqu ish  al l  r i g h t  and t i t l e  t o  the lands  claimed 

by the t r i b e  outside of the rese rva t ion  agreed t o  be es tabl ished by sa id  

agreenent. This agreement vms never r a t i f i e d  but the  rese rva t ion  w a s  

s e t  eside by executive order of Noveaber 8 ,  1873 ( ~ e f .  Ex, No. 3).  Nothing 

fu r the r  m s  done t o  secure a cess ion of the  l m d s  claimed by t h i s  t r i b e ,  

which i n  1885 pe t i t i o r~ed  the Goverment t o  send a comiss ion  t o  t r e a t  with 

them f o r  t h e i r  lands outside the 1873 executive order resorvat ion ( ~ i n d i n g  

7 ) ,  u n t i l  an agreenent ms concluded 15 th  the  t r i b e  by the  Northmest 

Indian Gomission on Mach 26, 1887,  indi din^ 8). By t h i s  agreement, the 

t r i b e ,  under Ar t i c l e  2 ,  ceded, granted,  rel inquished and quitclaimed all 

r i g h t ,  t i t l e  end claim t o  all lands outside the reservation.  Unliko the  

un ra t i f i ed  agree3ent of 1873, the 1887 agreenent did not describe the  

lands ceded but the Conqission re fe r red  t o  the 1873 agreement and the  

t r i b e ' s  pe t i t i on  of 1885 fo r  the descr ip t ion  of the  lands i n  repor t ing 

the  1887 agreenent . (Finding 8)  , 

I n  the early par t  of the  t nen t i e th  century,  Jmes A. Tei t  made a 

study of the Coeur dlAlenc. Although Tei t  S T ~ S  not an ethnologis t  by 

education, h i s  work PELS edi ted by Franz Boas who becme known as "the 

f a t h e r  of American an tho lo^^.^ Tei t  wrote t ha t  the country occupied by 

the  t r i b e  nas almost e n t i r e l y  i n  &at i s  now the  S ta te  of Idaho, with a 

s m a l l  p a r t  extending i n to  Washington, He s a id  "hey held dl the vnters  

of Spokane River from a l i t t l e  above Spolkane F a l l s  t o  the sou-rces, 

inc lud ing  Cosur dlAlene Lake and al l  i t s  t r i bu t a r i e s .  To the southeast  



t h e i r  t e r r i t o r y  extended across  t he  heGI of the CLemmter ,  a t r i bu t a ry  

of the  Sndce River. Their e a s t e rn  boundaries ?.ere the  Coeur dlAlene ,and 

B i t t e r  Root Mountains."  i in ding- 5). 

pe t i t i one r  contends i t  has proven Indian t i t l e  i n  tmo rmys t o  the 

lands clained by the  t r i b e  and described i n  the t r i b e ' s  p e t i t i o n  of 1885 

(Finding 7 ) ,  F i r s t ,  p e t i t i o n e r  urges t ha t  i t  has  shorn t h a t  i t  has 

proven t i t l e  by a f ac tua l  shoving t h s t  the t r i b e  used o r  occupied a de- 

fina,ble area ,  and secondly, by showing a recognition or  acknodedgnent 

of aboriginal  t i t l e  by the Uni ted S ta tes  that the t r i 3 e  had such t i t l e .  

Defendant, on the other hand, urges  t ha t  the  proof does not  sus ta in  

Indian t i t l e  t o  01% the lands claimed by tho t r i b e  m d  t h a t  the re  m s  no 

recognition of Indian t i t l e  i n  the t r i b e  by the United S t a t e s  t o  the 

z r ea  clained, 

Use and Qccupmcy 

In support of the claim t h s t  the Coeur d'Alene Tribe h d  exclusively  

used and occupied the a r ea  described i n  Finding 7, p e t i t i o n e r  introduced 

i n t o  evidence h i s t o r i c a l  documents, such as the wri t ings  of the  mission- 

a r i e s ,  fur t raders ,  explorers and government agents. Xany of these docu- 

ments and msps are c i t e d  i n  the f indings.  A l l  of these  prove beyond doubt 

that the  Coeur dlAlene were a semi-sedentary people with a t r i b a l  organi- 

za t ion  a d  that  the t r i b e  fron time imnenorizl held ,  used and occupied a 

given a r ea  of land within ~ h z t  a r e  now the  Sf a tos  of Idaho and Zashington, 

Nor does the defendant deny t h a t  the  Coeur d U l e m  m r e  u s ing  oc- 

cu,Dying lmds i n  the v i c i n i t y  of C O e u r  dlAlene Lake at t he  f i r s t  white 

contact  =rl ever since -- but ~;ould  l i m i t  the  t r i b e  t o  t he  a r e a  within t he  

1873 r e s e n a t i o n .  



I n  addi t ion t o  h i s t o r i c& documents maps 'which aora introduced 

t h r o u b  the testimony of Father V i l l i an  N. Bischoff ( ~ r  . 12-149, 292-392), 

h i s t o r i an ,  the p e t i t i o n e r  ca l l ed  upon Dr.  Verne F. Ray, a recognized 

eu thor i ty  on the p la teau  t r i b e s ,  and D r .  Alfred Willim Borers, anthro- 

pologi s t . 
D r .  Ray, an au tho r i t y  on the  t r i b e s  i n  the  p l a t eau  sea, has had 

published several  ethnological  wor:rs on the a r e a  including t fTr ibal  D i s -  

t r i bu t i on  i n  Eastern 0rcg.m and Adjacent Regions, ( 1 9 3 ~ )  , (Pet. Ex. 120- 

ex t r ac t s )  : nCultural Rel.ations i n  the  Pla teau of Northnestern American 

(1939), (Pet .  Ex. 121 - ex t r ac t s ) .  I n  P e t i  t i one r l  s Exhibit  119, at page 

103, D r .  Ray has a map shoving t h e  na t ive  t e r r i t o r i a l  d i s t r i b u t i o n  i n  the  

northern platezxi about 1850. Gn t h i s  nap the Coeur dfAlene t e r r i t o r i a l  

boundaries are  shorn and they appezr t o  conforn genera l ly  d t h  the 

boundaries on p e t i t i o n e r t  s Exhibit  122,  a msp showing Fay's boundaries i n  

red and E o ~ ~ e r s '  boundaries i n  green. D r .  R a  t e s t i f i e d  t ha t  the  only 

change he made on p e t i t i o n e r ' s  Exhibi t  122 as compared t o  h i s  e a r l y  nap 

appearing i n  pe t i t i one r '  s Exhibit 119, nas with respect  t o  the south- 

western boundary. D r .  R,g t e s t i f i e d  t ha t  the  a r e a  enclosed on p e t i t i o n e r ' s  

Exhibit  122 has a na tura l  boundary only on the eas tern  s ide  where the 

B i t t e r roo t  llountains a re  found. The witness s t a t e d  h i s  conclusions mere 

based primaxily on ethnological  re  s e z c h  conducted arong i n f  orraant s of the  

Coeur dfAlene anct neighboring t r i be s .  ( T r .  524-525). 

Dr .  Boqsrs, an mthropologi s t ,  a l s o  t e s t i f i e d  f o r  the  pe t i t i one r .  

On p e t i t i o n e r ' s  nap, Exhibit 122, Botarsf boundary l i n e s  appear i n  green 

and c o n f o n  t o  Bay's l i n e ,  gen$rally,  with one major exception -- the 



southern houzdary l ine .  I n  response t o  a question by pe t i  t i ono r ' s  counsel 

regarding t h i s  d i f ference,  (Bowerst l i n e  i s  consi0erabby north of X,?$'s 

l i n e )  D r .  Borers t e s t i f i e d  ( ~ r ,  560-561) t h a t  i n  s t d y i n g  the  Nez Perce 

Tribe he found that  those Indians recognized the  di f ference between t he  

drainages fron the  S t ,  Joe River and the d r d n ~ g e s  t o  the  Cbearmater, 

With respect  t o  t h i s  s ~ u t h e r n  boundxry l i n e ,  Spinder (Def, Ex. 13, 

p. 33) i n  h i s  v r i t i n g  'The Nez Perce I n d i a n s Q a v e  the northern boundary 

of t h e  Nez Perce a s  following "the divicJ-e at t he  heads of t he  shor t  

streams f loning i n t o  Sn&e and Clearcater  r i v e r s  t i l l  i t  reached the 

Bi t t e r roo t  t:ountains. Althowh b y l s  r ~ p  i n  pe t i t i one r1  s Exhibi t  119 

at page 103 shons the southern boundary t o  cut  across  f a r  dorm t h e  North 

Fork of the Clearra ter  River, h i s  maps i n  h i s  l a t e r  publ icat ions ,  pet2- 

t i ones t  s Exhibi ts  12Q and 121-, a.pperu. t o  shoi-r the  Coeur dtAlene sou-them 

boundary north of the Cleasmter  watershed. The Comlssion has befora 

i t  a claim of the Nez Ferce S i b e  f o r  i t s  a b o r i g i n d  lands,  Doc-ts 170s. 

175 and 180, and a claim bp the &dispel, Docket No. 94, which include 

a r ea s  conf l i c t ing  with those of the  Coeur dth lene ,  homver,  as s t a t ed  i n  

Finding 9 ,  the  Coeur diAlene have renoved the c o n f l i c t s  by correct ing t he  

boundaries of the  a r ea  claimed by them. 

Although the I s d i m s  i n  t h3  m a t i f f e d  agseensnt of 1873 indicated 

Steptoe Bv-tte as the landmark f o r  t h e i r  southmstern  boundary, Dr. Bay, 

on h i s  map, (Pet, Ex, 122) bends the  l i n e  fu r the r  t o  the  west t o  Golfs, 

RTsshingtozl, The t r i b e  i n  i t s  p e t i t i o n  i n  1885 (Binding 7) claimed west 

of Steptoa k t t e .  There i s  evidence, hs;;-cacs, t o  ind ica te  t ha t  the area 

Wound Colfax  as not exclusive1y used ma occupied by the  Coevr dlAlene, 



Spier ,  i n  his "Tribal  Dis t r ibu t ion  i n  Washingtonn (1936), quoted Tei t : 

nColfax was considered t o  be i n  Palous country,  at l e a s t ,  i n  l a t e r  days, 

but was t o  sone extent  within both Coeur dlAlene and Nez Perce spheres 

of influence,"~ef. Ex. 13, p. 39). P e t i t i o n e r ' s  mitness, Dr. B O V ~ P S ,  

a l s o  placed the southnestern boundary t o  the  e a s t  of Colfax. (Pet .  Ex. 

122 - green l i n e ) .  

D r .  Ray and D r .  Bozers i n  drayling t h e  northern boundary l i n e  on tho 

map, (Pet .  Ex. 122) includes a por t ion  of the loner  t i p  of the  foo t  of 

Pend Ore i l l e  La'ke. Petitioner's rritness Ray ( ~ r ,  kS0) t e s t i f i e d  t ha t  i t  

would be r id iculous  t o  say t ha t  the Coeur d l N e n e  cane t o  the t i p  of the 

l ake  a ~ d  mde no use of i t  a d  t ha t  the W i s p e l  Indiens r e c o m i  zed the 

u t i l i z a t i o n  or^ the l o r e r  t i p  of the l ake  by the Coeur dl Alene. In  Docket 

94 before t h i s  C o z ~ i s s i o n ,  h o e v e r ,  the ~ i ~ i s ~ 6 1  Tribe has presented 

evidence i n  s q p o r t  of t h e i r  claim of a3origina.l possession which includes  

t o  the f o o t  of Pend Ore i l l e  L g e .  ( ~ c e  Pet .  Ex. 63 i n  t ha t  case  -- a map 

ou t l i n ing  the al leged boundaries of the  &li spel)  . In the  K a l i  spel  hear- 

i n g ,  Dr .  Allan H. Sn i th ,  e thno log i s t ,  t e s t i f i e d  (~r. 113 of t h a t  case) that 

the  Kal i spe l ' s  had an important minter v i l l a g e  at the southern t i p  of t he  

l ake  and t ha t  the Coeur d'KLene "used t o  hunt up t o  the l ake  but  they 

never ~ i n t e r e d  there and had moved southrrzrd back i n t o  t h e i r  own t e r r i t o r y ,  

more deeply i n to  t h e i r  o m  t e r r i t o r y .  The overlap map ind i ca t e s  t h a t  t h e  

&lispel clairned t e r r i t o r y  t o  the  south of the southern t i p  of the  ldce. 

The Coeur dtAlene hunted up t o  t ha t  point  i n  the wi2ter and turned and 

v ~ ~ l t  back. Ho-gever, the Upper H d i s p e l  did have a d n t e r  v i l l a g e  at t h a t  

Point  as i d i ca t ed .  on the overlap map, Exhibit  64,11 D r .  Ray aZso 



t e s t i f i ed  i n  the I i j l i sps l  case tha t  "the degree t o  &ich that exhi 

fihonine the boundaries of the ~ a l i  spe17 - d i f f e r s  from my e a r l i e r  napping, 

I mould accept, and i t  i s  my opinion that  t h i s  i s  accurate,  the mors 

accurate of the two. 1.4ocmey1 s map (Def  . Ex. 13, following g . 41) , mould 

indicate that the Kalispel t e r r i t o r y  extended south of the foot of Pend 

Oreille Lake, A s  stated a,bovc?, these conf li c t s  have been removed by the 

Coeur d1Alene. . . 

In the northmstern corner of the C o e u  d ' u e n e  t e r r i t o r y  the l i m i t  

of the t r i b e ' s  use and occupation may be mt ni th  reasonable accuracy. 

The pet i t ioner  claims e s t n m d  t o  the point on the north bmk of the 

S p o b e  River &ere Bntoine P l a i t  formerly resided and operated a, ferry.  

m e  most s ~ s t e r l y  permafient c m p  of the t r i b e  on the r i v e s  m s  near 

Spokane bridge about t ~ s n t y  rnlles from Spokmc City, nnd Teit placed tho 

boundar;~ between the S p o k n e  and Coeur dlAlcne a fen miles belon the 

most *stern camp nhich would be i n  the v ic in i ty  of P l m t 8 s  ferry.  

@ef. Ex. 13, p. 126). Defendant s ethnologist , C h d f m t  , loca tes  P lant ' s  

Place as being f ive  miles east of the t o m  l i n e  of the c i t y  of  Spokane 

m a r  Millmod, Vasbington, (Def.  Ex. 13, p. log) ,  

The eastern boundary, according t o  R ~ J ,  i s  the only n a t u r d  boundary 

involved i n  t h i s  case. Teit (Finding 5) said n t h e i r  LFosur dt&en$ 

eastern bouadaries wsre the Cosur d8Alene and B i t t e r  Eoot l d ~ u n t a i s a . ~  

D e f e d w t  would l i m i t  the concept of "use and occv.pamyn t o  #the 

a rea  t o  nhich they e n t  consis tent ly  si-hich %bey exploited nearest 

t o  t h e i r  p e r w e n t  vil lages.  '' (Def. Br., p. 43). In s t~pport  of i t s  

Position defendat  introduced the w r i t  ten report of Stu;zt  A. C h d f m t ,  



,' ethnologis t ,  (Def. Ex. 13) and Mr. Chdfcmt t e s t i f i e d  as an expert i n  

support of h i s  conclusions. Br ie f ly ,  M r .  Chalfant prepzred a nap, Def. 

Ex. 13-8, on which he located the v i l l ~ e s  of the Coeur dtAlene t r ibe .  

On t h i s  m p  he designated with red cross-hatching nhat he ca l led  

buc1ea.r areas" nhich were the more accessible areas  adjacent t o  the 

permanent v i l l ages .  There are  th ree  such "nuclear so-called, 

shom on Chalfantts  nap. Counsel f o r  defendant s t c t e s  (Def. Br., pp. 44, 

45) that  these areas  contain n238,000 acres or abo-at 500 acres  t o  each 

Indian, even aonen and children. Defendant I s counsel urges: nlJost of 

t h e i r  food, the f i s h  m d  the sna l l  gcme viere found near the v i l l ages ,  i n  

the lakes,  r i ve r s  arid valleys.  Under these circuxstances,  i t  mould seem 

Preposterous that  t h i s  s n d l  group of people could use and occupy (using 

any reasonable interpreta t ion of those terms) my greater  a rea  than tha t  

outl ined by the so l id  red l ines  on de fendmt l s  Exh i l i t  13-A. Since t h i s  

a rea  i s  much l e s s  extensive than  the area ~ h i c h  nas assigned t o  them a s  

a reservation by the Mach 26, 1887 agreei3ent there  i s  no bas i s  f o r  the 

claim asser ted here inen  

Def e n W t l  s ethnologist ,  horever, t e s t i f i e d  ( ~ r  . 654) tha t  the v i l l ages  

within the nuclear areas  -re not the  only v i l l eges  of the t r i b e .  Chalfant 

said  they d i d  have sumrer c a p s  such as  at lksnet  and Tekoa, Ylashington, 

outside the nuclezr areas.  Chalfant a l so  ind ica tes  i n  h i s  map (Def. Ex. 

13-8) by a broken red l i ne  the subsistence a rea  of the Coeur dtAlene &ich 

encompasses mch nore t e r r i t o ry  than the nuclear area. I t  i s  these 

n~prinu.ry subsistence areas ,  " according to  the witness,  "which determine 

the lmds held i n  comon by all the Coeur dfAlene a d  define the extent 



of tEe%r Lbor2gixlal t e r r i t o r y .  By that. I mesa i t  def ines  t h e  extent  of 

the  t e r r i t o r y  they used i n  t h e i r  year ly  rounds, and i t  i s  the  same 

t e r r i t o r y  ly ing not only rrithin t h e i r  nucle,a a reas  of hab i ta t ion ,  but  

t he  areas  ly ing b s twen  these m e a s  of hab i ta t ion  t h a t  were used i n  comon 

by the bands of a l l  these various groups." Chalfant f u r t h e r  t e s t i f i e d  

* t h i s  i s  not t o  be construed as implying t ha t  they never ranged beyond 

these basic  subsistence a reas ,  hut  i t  i s  e t h o l o g i c d l y  sound t o  l i m i t  

t h e i r  t e r r i t o r y  t o  those regions rrfnich have been, i n  the  course of t h e i r  

known h i s to ry ,  esscn t in l  t o  t h e i r  ex i s tc rxe  as a un i f ied  e thn ic  group," 

SO, me see that  mitness C h d - f a t  recognized t ha t  the Coew dtillene' s 

abor iginal  t e r r i t o r y  included th,m jus t  the nuclear  a r e s  and on 

c r o s s - e m n a t i o n  (P, 786) he t e s t i f i e d :  "1 am not s t a t i n g  t h a t  the  

dot ted red l i ne  that  I made i s  i nd i ca t i ve  o f  the extrene range of t he  

Coeur alAlene. I am pointing out tha t  i t  =s the i n t e r r e l a t i o n  of m y  

f a c t o r s  since they trapped a.?rd f i shed  up to head navigation and around 

the r ap id s  Lgf S t .  Joe R i v e d ,  t ha t  t ha t  i s  a very f ea s ib l e  point  ne could 

see  i n  r e l a t i o n  to  the t e r r a in  and topography of the  mountains surrounding 

the  St .  Joe River, f roa  there ,  or  t o  a s s m c  t h a t  i s  sbout t he  ex ten t  of 

t h e i r  continual  use and occupa,tion. .This does not nean they never used 

meas beyond that .  " ( ( ~ n d e r s c o r i n g  s u ~ p l i e d )  . 
To limit the  Cocbtr d'Menr Indian t i t l e  t o  the so-called nuclear 

areas, as contended f o r  by defendant, based upon the testimony of de- 

fendarnt s witness, r;ould, without even coasid.esilzg p e t i t i o n e r t  s exper t s  

a d  documentmy na t e r i a l ,  r e su l t  i n  adopting a theory of use occu- 

pancy mhich i s  unsea,l ist ic and contrary  t o  t % c  m i g h t  of the  evidence. 



Based upon the documentary ma te r i a l ,  the wr i t ings  of the  e thnologis ts  

and others  of record,  and the  testimony of the witnesses,  i t  is  reasonable 

t o  say t b t  the Coeur dtAleue Tr ibe  has  proven t h a t  i t  has  from time i m -  

memorial exclusively used and occupied the a r e a  of l a d  s e t  f o r t h  wi thin  

the boundaries f i xed  i n  Finding 11. 

Defendant f u r t h e r  contends t h a t  the p e t i t i o n e r  does not cons t i t u t e  

an abor iginal  e n t i t y  insofar  as t h e  use nnd occupation of land i s  concerned. 

Defendant's pos i t ion  i s  that the Coeur dlAlene Indians as an e thn ic  group 

w a s  nade up of separate  autonomous v i l l ngcs  o r  bands &ich i n  themselves 

held tenure ,  i f  i t  ex i s t ed ,  ,and t h a t  the  present  Cocur dtAlene Tribe m a s  

not  a l ega l  or  p o l i t i c z l  e n t i t y  a d  therefore  i t  r a s  i n c a p d l e  of holding 

an i n t e r e s t  i n  property,  

mis theory i s  based upon the  t e s t  b o n y  of n i t ne s s  Cha l fmt  ( ~ r .  661- 

672), rherein he i n t e r p r e t s  the vrorXs of Teit  and Ray t o  conclude that 

the  v i l l a g e s  were p o l i t i c a l l y  autonoxous except i n  t i ~ e s  of c r i s i s  when 

they aould b a d  together t o  forn  a la rger  d ivis ion.  Cohesion, he f e l t ,  

among the Coeur dtAlene ms nore s o c i a l  or  e thn ic  than p o l i t i c a l .  

m e r e  is  no n e r i t  t o  t h i s  theory advmced by the defendaqt and i t s  

witness. Tei t ,  v i t h  vhox Chdfan t  d isagrees ,  found a t r i b a l  organization 

ex i s t ed  (Tr. 659) znd D r .  Ray i n  h i s  "Cultural Relat ions i n  t h e  P la teau  

of N ~ r t h r e s t e r n  h e r i c z "  (1939)) (Pet.  Bs. 121, p. 11) asc r ibed  t o  t h e  

h e u r  d1LLene a t r i b a l  orge~nization.  I t  i s  noted a l s o  t ha t  a l l  the  

docunen tuy  e v i d e x e  of the record bearing upon the sub jec t  i nd i ca t e s  

t h a t  the  Coeur dtAlene 17as a t r i b a l  e n t i t y  capable of holding Indian t i t l e  

by use aqd occupncy a d  that  i t  r a s  such e n t i t y  that  the  agen ts  and Con- 

miss ioners  of the Unite6 S ta tes  d c d t  ni  t h  over a long per iod of tirX?. 



Pe t i t i one r  f u r t h e r  urges t h a t  i t  has prove2 India? t i t l e  t o  the lands 

contended f o r  by showiq  a recognit ion o r  acknouledginent of such t i t l e  

by the  United S t a t e s  i n  the t r i bec .  Counsel f o r  p e t i t i o n e r  s t a t e s  tha t  

governnentd nrecogni t ion" of Indian t i t b o  nay be es tabl ished by Eb 

common-senso considerat  ion of a11 t r annmt  ions bctneen the  p a r t i e s  and 

t ha t  i t  is  not necessary "th2.t the government m.ve a formalized sovereign 

wand as a b a s i s  f o r  recogni t ion,Qi t ing Crorr Indians  v. United S ta tes ,  

3 Ind. C l s .  Corn. 1117, end ),timi Tribo v. United S t a t e s ,  2 Ind. C l s .  Comrn. 

617. 

Defendmt i n  i t s  br ief  objects  t o  the  p e t i t i o n e r ' s  requested f ind ing  

that the re  cas a recognit ion of aboriginal t i t l e  i n  the t r i be .  Defendant 

po in t s  out that  the zgreencnt of Efzxch 26, 1887, q o n  rh i ch  the claim 

i s  based, contains no descr ip t ion of a ccded PXCS., Ar t i c l e  2 of said 

wreernent provided t h a t  the t r i b e  "hereby cede, g r a n t ,  r e l inqu ish ,  and 

quitclaim t o  the  United Stakes a l l  r i g h t ,  t i t l e ,  ,md claim v;hich they 

noor have, o r  ever h d ,  t o  a l l  lands i n  sa id  t e s r 5 t o r i e s  and elsewhere, 

except * 0 * t h e i r  present  reservat ion * * O , " ( I ? i n d i n g  8). This a r t i c l e ,  

defendwt  urges, ind ica tes  a quitclaim and i s  i n  no rmy a recognit ion o r  

ac!mowledgnent of i n t e r e s t  i n  any spec i f i c  a r ea  of l z d ,  Defendant's 

Counsel seelcs t o  d.istinguish the Crsz case ,  supra ,  s ince  i n  t h a t  t r e a t y  

the t e r r i t o r y  involved h d  been described i n  the  For t  L a a a i e  Treaty and 

t he r e in  desigaated as the 1md of the Crom. A s  t o  t h e  M i a m i  case, SuPra, 

defendant points  out that  the t r e a ty  coataincd a p o v i s i o n  nbereby the 

United S t a t e s  eng,zed t o  consider the Indians as j o in t  or,ners of d l  the  

Country on the ;Tabash and i t s  m t e r s .  



A s  p rev ious ly  noted ,  no e f f e c t i v e  q r e e n e n t  ms mnde vi t h  t h e  Coeur 

dtAlene Tribe u n t i l  t h e  Agreement of March 26, 1837 (26 S t a t .  9g9) .  

E a r l i e r ,  911 agreement had been made, b u t  never  r a t i f i e d ,  mith t h e  Ind ians  

on Ju ly  28, 1873, v h e ~ e b y  t h e  t r i b e  t h e r e i n  agreed  t o  r e l i n q u i s h  a l l  t h e i r  

r i g h t  and t i t l e  t o  all l a - ~ d s  claimed by t h e  t r i b e  ou t s ide  the  r e s e r v a t i o n  

w i t h i n  boundaries desc r ibed  t h e r e i n .  (F inding  6 ) .  I n  1885,  t h e  t r i b e  

p e t i t i o n e d  the  Govermne~lt t o  send a c o m i s s i o n  t o  t r e a t  piith then  f o r  t h e i r  

l a n d s  out s i d e  of the  1873 r e s e r v a t i o n  e s t a b l i s h e d  by execu t ive  order  and 

i n  t he  p e t i t i o n  s e t  f o r t h  the  boundaries  of t h e  l a n d s  t h e y  claimed t o  o m .  

(Finding 7) .  

I n  1.1arch 1886, t he  Uxited S t a t e s  Senate  p ~ s s e d  a r e s o l u t i o n  (pet .  

Ex. 101 ,  p. 2) d i r e c t i n g  t h e  S e c r e t a r y  of t he  I n t e r i o r  t o  f u r n i s h  the  

Senate  w i t h  cll correspondence deal in;= xi t h  t h e  Coeur d lAlene ,  a ~ d  o t h e r  

I n d i a n s ,  i n  r ega rd  t o  the  c e s s i o n  or  q ~ ~ t t c l a i n  by m y  of s a i d  Indians  t o  

t he  United S t a t e s  of any l ands  " a l l e g e d  t o  be h e r e t o f o r e  0i7ned o r  claimed 

o r  occupied by the2  * * *.* m e  C o m i s s i o n e r  of Indian  Aff&rs i n f e r r e d  

t h a t  o n l y  r e c e n t  correspondence bear ing  upon t h e  Indians '  c la im f o r  in- 

demni f i ca t ion  f o r  lands  formerly h e l d  and occupied by them & i c h  the  

Ind ians  c l z i n e d  they  had never r e l i n q u i s h e d ,  cas d e s i r e d  by t h e  Senate.  

The S e c r e t a - y  of t h e  I n t e r i o r  f  o r m r d e d  p a p e r s  d a t i n g  fron 1883 i n  ~ & c h  

various pe r sons  urged 2 se t t lement  of the  l a d  c la ims  of t h e  Ind ians ,  i n -  

c l u d i n g  t h e  p e t i t i o n  of the Coeur dtAl.ene o f  1885. (Pet .  Ex. 101). 

The r e s u l t  of t h e  a c t i o n  of t h e  Senate  y;as t h e  i n c l u s i o n  of  an i t e a  

i n  t h e  Act of June 39, 1887, (24 S t a t .  44) a u t h o r i z i n g  a t r e a t y  t o  be 

made w i t h  t h e  Coem dlAlene Ind ims  o t h e r s  as c i t e d  i n  t h e  a c t .  



Under the  provisions of t h i s  a c t ,  cocw,issioners mere appointed who ne- 

gqt ia ted  the Agreement of 1887 x i t h  t he  Coeur dlAlene. The commission 

was known as the 1Jorthr;iest I n d i m  Co.milission. 

On March 23,  1887 (Pet ,  Ex, 106, p. 60 ) ,  the  council  with the  

Coeur d1P3ene opened. I n  address ing the  t r i b e ,  J u 6 ~ e  Wright, one of 

the comiss ioners ,  said: "It i s  a l s o  Imo.m t h a t  you claim t o  hzve 

possessed a la rge  body of land,  t h a t  much of i t  has  been s e t t l e d  by 

white people, that  you had never ceded i t  asay, t ha t  you hzve re- 

ceived nothing f o r  it." A 1 i t t l . e  l a t e r ,  cT~-d&e Fr i&t  had t h i s  t o  say: 

The p a p s  which I hold i n  my h a d  &hate ~ocuuen f l  s e t s  
out f u l l y  aour claim; i n  t ha t  p e t i t i o n  y o a  say your boundary 
w a s  as fo l lons :  Go~mencing at Steptoe But te ,  runs n o r t h m s t  
t o  h t o i n e  P l a t s  on the Spokme Rivcr,  thence t o  t he  Pend 
d 1 0 r e i l l e  lL~!ce, thence t o  t h e  smmi t  o f  the  Coeur d1Ale3e 
Xountain ,  thence south t o  the  nost southern thereof nhence 
florrs the raters of the  Palouse River,  thence nest  a long the 
southern r i m  of the  nater--shed of the Palouse Rives t o  t he  
beginnin&, 

We wish t o  do r i g h t  zbout the c l o i z ;  t ha t  ;;z?s one purpose 
f o r  which M mere sent  t o  you. * * (Pet. EX. 106, p. 62). 

In  repor t ing the  agreement, the  Comnission, h o ~ z v e r ,  s a i d  tha t  " the  

lands  mhich they Lzhe Coeur dgAleneT - claimed, ond held by occupancy, 

Contained about 4,000,000 ~ c r e s .  They had t h e  s m e  t i t l e  t o  i t  which 

o ther  I n d i m s  had, t ha t  i s ,  t he  f e e  i n  the United S t a t e s ,  and t h e  

occupancy, n i t h  a l l  i t s  inc iden ta l  r i g h t s ,  i n  the Indians. The r i g h t  

of t he  Indians t o  t h e i r  occupancy i s  as sacred as that of t ne  Uni t e a  

S t a t e s  t o  the fee." (Finding 8 ) .  The Comission d s o  repor ted that  

i t  had before i t  c?urir?g t h e  negot ia t ions  the 1885 p e t i t i o ~  and the  un- 

r a t i f i e d  agreement of 1873, i n  t-hich the  desc r ip t ion  of the boundaries 

s u b s t a ~ t i a l l ~  g r e e d .  



In  t r a n s m i t t i n g  t h i s  r e p o r t  t o  t h e  P r e s i d e n t ,  t he  S e c r e t a r y  of t h e  

I n t e r i o r  said:  W l e  Coeur d l U e n e  I n d i a n s ,  i n  t h e  agreenent  m a d e  w i t h  

them, relinquish t 9  t h e  United S t a t e s ,  f o r  tne  c o n s i d e r a t i o n  of $150,000, 

t o  be  expended f o r  t h e i r  b e n e f i t ,  e t c . ,  a l l  r i g h t ,  t i t l e ,  and i n t e r e s t  

they no:7 h m e  o r  e v e r  possessed t o  and i n  m y  l a n d s  o u t s i d e  t h e  limits 

of t h e i r  p re sen t  r e s e r v a t i o n  i n  t he  lkrri t o r y  of Idaho; * * O . V e  

Commissioner of Indian  Af fa i r s  r e p o r t  on t h e  ngreenents  made by the  

North.::est Indian Comii s s i o n  acconpmied  the l e  t t e r  of t h e  S e c r e t a r y ,  md 

s a i d  i n  p a r t :  

These Indions  LFoeur d l ~ l e n g  a l s o  lay c h i n  t o  a l e r & e  
t r a c t  of count ry  i n  Tashington,  Id,aho, c ~ d  Lfontma T e r r i t o r i e s ,  
by r i g h t  of o r i g i n a l  occupancy, and ,  as 7.e have seen ,  t ho  a c t  
au thor ized  n e g o t i a t i o n s  r r i  t h  them " f o r  t h e  c e s s i o n  of t h e i r  
l ands  outs ide  the  l i n i t s  of t h e  p re sen t  Coeur d ' h l e n e  Reser- 
v a t i o n  t o  t h e  Vnitcd States.t '  

By t h e  t e r a s  of t he  a ~ r e e a c n t  ride x i t h  t hen ,  t h e  I n d i a n s  
cede zqd r e l i n q u i s k  t o  t ! ~  United S t a t e s  a l l  r i g h t ,  t i t l e ,  and 
i n t e r e s t  they no7 h a - ~ e  o r  eve r  possessed i n  ,my l ands  o u t s i d e  
t h e  l i n i  ts  of t h e i r  p re sen t  r e se rva t ion .  

P r i o r  t o  r a t i f i c n t i o n  of t h e  1887 q r e e n e n t ,  Congress au tho r i zed  

(25 S t a t .  1002) m o t h e r  n e g o t i a t i o n  t o  be made vi t h  t he  t r i b e  f o r  the 

Purpose of purchasing sone 181~,960 a c r e s  on the  no r the rn  mrt  of t h e  re- 

s e rva t ion .  'I'he Senate  had p rev ious ly  d i r e c t e d  the  S e c r e t a r y  02  t h e  I n t e r i o p  

t o  a s c e r t a i n  t h e  f e a s i b i l i t y  of t h r o s i n g  open any p o r t i o n  of t h e  r e s e r v e  

t o  occupat ion and s e t  t l e z e n t  under the minera l  lzes of t h e  Uni ted  S t a t e s .  

The S e c r e t z y  r e f e r r e d  the  ma t t e r  t o  t he  C o m i s s i o n e r  of Ind ian  Affairs 

mho advised  t h a t  t h e  reserva.ti .03 m i g h t  b e  n a t e r i a l l y  d i n i n i s h e d  b - ~ t  only  

wi th  t h e  f u l l  =d f r e e  collsent of t h e  Indians  a ~ d  t h e  p a w e n t  o f  proper  

compensation t o  them. In  so adv i s ing  t h e  Sec re t a ry ,  t h e  C o m i s s i o n e r  



said: (Pet. Ex, 109, p . 24), 

I n  conclusion I nil1 s t a t e  tna t  i n  r~y opinion these Indians 
have all the or iginal  Indian r i g h t s  i n  the s o i l  they occupy. 
!!?hey claimed the country long before the l i c e s  of the reser-  
vation m r e  defined by the  executive order of 1873, md the 
present reservation embraces only a por%ion of the lands to  
which they l a i d  claim. Tnis claim has been r ecop ized  i n  
various rays and a t  sundry times, and the last Congress author- 
ized the Secretary of the  In t e r io r  t o  negot ia te  mith them 
' f o r  the cession of t h e i r  lands oatside the l i a i t s  of the present 
Coeur dlAlene Reservation t o  the Uni tcd States. '  Pursuant t o  
that  authori ty  negotist ions were conducted v i t h  t h m  i n  Carch 
l a s t  and an agreenent concluded, rrhich i s  nor; before Congress 
f o r  r a t i f  icztion.  The agreement i s  pull ished i n  House Ex, DOC. 
?To. 63, F i f t i e t h  Congress, f i r s t  session,  pp. 53-56. 

Def endmt contends that  the above- quoted renal :  r e f e r s  only t o  the 

they occupied -- that  i s ,  the resen-2tion as established by executive 

order i n  1873. I t  r e f e r s  &so t o  the e n t i r e  a r e a  claired by these Indians 

outside the IS73 reserve. 

A Comission eppointed t o  secure the cession of the northern par t  of 

the reservation conclu?ed an a g r e e x n t  a i t h  the t r i b e  on September 9 ,  

1889, I n  reporting t h i s  cession t o  the Secretary,  the Comissioner of 

Indian Affairs said,  ni th  respect t o  the 1887 agreenent: nThe Coeur 

d8Alene Indians la id  claim to  a vast  a r e a  outside of t h e i r  present reser-  

vat ion,  including the  s i t e  of the present f lour ishing c i t y  of Spo!rane F a l l s  

and other  populous comunities.  Their c h i n  m s  based upon or ig ina l  

Possession and occupancy, fl 

I n  fg90, the House Comittee on Indian Affa i r s ,  i n  reporting favor- 

ably on a b i l l  to  r a t i f y  and. confirm the bgg7 arid 1889 agreenents with 

the Coeur dlfiene Tribe, stated i n  the report: 

On August 14, 1848, a,~d f o r  generations lone p r io r  thereto ,  
the  t r i b e  of Coeur dtAlene Ind.ims x e x  i n  ~ o s s e s s i o n  of and 
claimed to  o m  the lands described i n  t%s >ill sc~d i n  s a id  
two t r ea t i e s .  * 0 @ (Def. Ex. 7, p .  1) 



The Agreeaent of Xarch 26, 1887, as r a t i f i e d  by the  Act of Milarch 3 ,  

ls91t 26 Sta t .  989, Section 19 ,  i t s e l f  recognizes the  Indian t i t l e  t o  a 

l a rge  a r ea  of land,  that  i s ,  the  land ceded by t h a t  agreement outs ide  

the Coeur dlAlene reservat ion,  f o r  i n  the  p r e m b l e  of t h a t  agreement 

i t  i s  reci ted:  

Ar t i c le  1. Thereas sa id  Coeur d8Alenc Indians e r e  
formerly possessed of a la rge  tmd valuable t r a c t  of l m d  
ly ing i n  the Te r r i t o r i e s  of Pa sh iw ton ,  Idaho, and Montana, 
and whereas sa id  Indizrls have never ceded the s m e  t o  t he  
United S ta tes ,  but the  saxe, v i t h  t he  exception of the 
present Coew dtAlene Reservation,  i s  held by the Uni ted 
S ta tes  arld s e t t l e r s  and o m e r s  de r iv ing  t i t l e  from the 
United S t a t e s ,  and mherezs s a id  Indians have received no 
compensation f o r  sa id  land f r o 3  the  United Sta tes :  Therefore, 

True, the  spec i f i c  boundaries of the  a r e a  s o  acl310;iledged t o  h v e  been 

possessed a r e  ne t  s t z ted  i n  thxt  agreement, yet  i t  cannot be denied t h a t  

all persons,  o f f i c i a l s  cf the Governnent  EL.^ c i v i l i a n s  a l i lm,  nere  agreed 

t ha t  the  ~okur d8Alene occupicd a l m g e  t e r r i t o r y  outside t h e i r  reser-  

va t ion ,  a~ a r ea  spec i f i c a l l y  described by boundary l i n e s  i n  the  documents 

h e r e a f t e r  referred to. 

P r i o r  t o  the 1887 agreezent, a comnission was d i rec ted  by the I n t e r i o r  

Department t o  obtain the extinguishclent of the t r i b e ' s  t i t l e  t o  a l l  lands 

claimed bj then p ~ ~ d  f o r  the purpose of es tab l i sh ing  a rese rva t ion  f o r  them. 

An agreex~ent y e s  concluded on July 28, 1873, (Pet .  Ex. 94) . This agreement , 

although s lbmit ted ,  nas not r a t i f i e d  but i t  contained s descr ip t ion  of t he  

boundaries of the  l m d s  cl&med by the Indiazs.  A s a n ,  and i n  1885, (Pet .  

Ex. 109,  p. b) , these Indiam pe t i t ioned  the  President t o  have a Con- 

mission t o  t r e a t  with then f o r  t h e i r  lands outside t h e i r  r ese rva t ion  and 

i n  t he  p e t i t i o n  described the lands they c la ined t o  "OTM. mis a d  



the  1873 agreement = r e  before Cocg re~s  a s  the exhi.hits shorn. In f a c t ,  

those, v i th  a mass of o ther  docments ,  nere submitted t o  t h e  Congress 

before that  body at the  time of the r a t i f i c a t i o n  of t h e  Agreement of 

March 23, 1887, by the  Act of !.larch 3 ,  1891. (Pet .  Ex. 106, pp. 36-37 

and Pet .  Ex. IO9, pp. b-41) .  It  i s  reasonable, the re fore ,  t o  presuns 

that  the  %rgo and valuable t r a c t  of l a d u  possessed by the Coeur dtAlene 

Indians referred to  i n  the preamble of the 1887 agreement, were the lands 

within the  Boundaries described i n  the uro, t l f ied  e-greement of 1873 and 

the pe t i t i on  of 1885. In t r u t h ,  the  only cvidence of t h e  boundaries 

claimed by these h d i m s  was t ha t  supplied by Government agents  who e r e  

fauiliar with t he  a r ea  cl&nec1., md % e r e  appasently agreed as t o  t he  

boundaries thereof.  

Re c o x i d e r  the f a c t  that spec i f i c  boundaries nere  no t  s e t  f o r t h  

i n  the t r ea ty ,  of no importance here ,  because such a desc r ip t i on  w a s  un- 

necessary t o  convey t i t l e .  

We, accordingly, conclude that the  Coeus dtAlene have proved 

a b o r i g i n ~ l  Indian t i t l e  t o  the  lands described i n  Finding 11, and a l s o ,  

tha t  defenaant had by the  Agreement of BIarch 26, 1887, recognized such 

t i t l e  i n  said Indians. 

Lo~.tis J, OBEWr 
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