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FINDINGS OF FACT -- 
The Cormnission makes the  fo l lon ing  findings of f a c t :  

1. That the  p l a i n t i f f s  herein ,  t h e  Confederated Tribes of S i l e t z  

Indians and the  Confederated Tribes of the Grand Ronde Connunity, Oregon, 

include the descendants of the 8ehalen band m d  Tillamook band of T i l l a -  

mook Indians is adnit ted,  and, a s  such, they a r e  e n t i t l e d  t o  maintain t h i s  

act ion on behalf of sa id  descendants. 

2. Although the amended p e t i t i o n  i n  t h i s  case includes as p l a i n t i f f s  

the Clatsop Tribe, Xathlamet B a d  of Cninooks and Nuc-quee-clah-me-muck 

Tribe, no evidence has been submitted i n  sup-port of any claim by such 

p l a i n t i f f s  and consequently t h i s  act ion i s  considered t o  be dismissed as 

t o  these  p l a i n t i f f s .  

3 .  The two renaining p l a i n t i f f  bands were not a p a r t  of t he  same 

t r i b e  o r  group of Tillanooks who occupied the coas ta l  a r e a  of Oregon 

t o  the south. The clairn of t h i s  l a t t e r  group of. Tillmoo!cs, along with 

others ,  w a s  pressnted in the case of the Alcea Band of Tillamooks, e t  al., --- -- 
v. - - The Unitsd Sta tes ,  103, C. C l s ,  494. 



4 (a). The R e h d e n  mCi T i l l a . ~ o o k  b x d s  of T i l l m o o k  Indians have from 

t i n e  i m m o r i a l  used and occupied a s e c t i o n  of t h e  c o a s t  of r h a t  i s  non 

t h e  S t a t e  of Oregon f r o n  Tillamook Rea l  on t h e  n o r t h  t o  Cape Lookout on 

t h e  south. 

(6)' There has  been g r e a t  uriiformity mong  those  who have w r i t t e n  

of abor ig ina l  occu2mcy by the  p l a i n t i f f  ba=ds, Yney have been c o n s i s t e n t l y  

loca ted  by t r a v e l e r s ,  h i s to r i ,ms ,  and e t h n o l o g i s t s  n i t h i n  t h e  above 

boumlaries . 
(c), Tnere i s  evidence t h a t  the  Ti l lanook Ind ians  ( f o r  convenience 

the  p l a i n t i f f  bands w j l l  be  r e f e r r e d  t o  a s  T i l l m o o k s  i n  these  f i n d i n g s )  

had been contac ted  by v h i t e  men g r i o r  t o  1775 b u t  t h e  f i r s t  s p e c i f i c  

account of then i s  t o  be  f o n d  i n  the r r i t i n g s  of H a s ~ e l l ,  a mate on an 

A3erican vesse l ,  n:?ich put  i n  a t  T i l l c ~ . s o o k  Ex: i n  1788. 

( d ) ,  The next  c s ~ ~ t r r c t  of which t h e r e  i s  a recorc? i s  t h a t  of t h e  

Levis  and Clark Z q e d i t i o n  o f  1805-06. During t k e  course  of t h e i r  s t a y  

they nade r a t h e r  extens ive  no tes  on n3he K i l l a u c k s ,  Clatsops,  Chinooks, 

and C a t h l d s ,  the  four  n e i g h b o u r i n ~  na t ions  wi th  xhon we have had 

most in tercozrse . .  . . . ." They loca ted  the  Ti l lmooks  south  of Tillamook 

Head. 

( e ) ,  The next person t o  mention t h e  T i l l m o o k s  m a s  Alexander Henry, 

the  younger, i n  1814. He p laces  then south7,ard on t h e  coas t  from t h e  

Clztsops,  who had i n  t u r n  been loca ted  on the  south  s i d e  of t h e  mouth of 

t h e  C o l ~ r 3 i a  River b;r L e ~ i i s  a d  Clark. 

( f )  Tne T i l l a m o k  were mentioned by Douglas i n  1824, by Tomsend 

i n  1839, a ~ d  37 v i r t u a l l y  every explorer  m d  t r a v e l e r  i n  t 5 e  1 8 b ' s  and 

18501s, and they vere  a lvays  p laced  i n  t h e  sane r e l a t i v e  loca t ion .  



Superintendents.Dart and Palmer a l so  located these bands i n  the same area  

i n  the l a t e  18401s and ear ly  18501 s. 

5 (a). On June 5 ,  1850, Congress passed an Act (9 Sta t .  437) 

authorizing .the negotiation of t r e a t i e s  with the Indian t r i bes  of the  

Terri tory of Oregon f o r  the extinguishment of t h e i r  claims to  lands ly ing  

west of the.Cascade Range, the appointment of Comissionors f o r  tha t  

purpose, e tc ,  

. (b ), In pursuance of t ha t  ac t ,  Anson Dart, Superintendent of Indian 

Affairs f o r  Oregon Terri tory,  negotiated a s e r i e s  of th i r teen  t r e a t i e s  

during 1851. Among those thir teen t r e a t i e s  a r e  two u n r a t i f i e d  t r e a t i e s ,  

one of anich nas negotiated with the Tillamook b,md on August 7, 1851, 

and the other with the ETaalen (Nehalem) band on August 6, 1851. 

(c), The boundaries of the l m d  ceded to  the United S ta tes  by the 

Tillamook b a d  i n  the t rea ty  of August 7, 1851, are as follocrs: 

A r t .  1. The said  Tillmook t r i b e  of Indians hereby cede t o  the  
Vnited S ta tes  the t r ac t  of l w d  included n i t h i n  t he  following 
boundaries, viz: beginning at the point of rocks clained as 
the southwestern corner of lands l a t e l y  owned by the Naalem 
band of Tillemooks, on the coast of the Pac i f i c  ocean; running 
thence southerly along sa id  coast to  the  south s ide  of the 
f i r s t  headland north of the Neastocka r ive r ;  thence eas t  t o  
the summit of the coast range of mountains; thence norther ly  
along the s m i t  of said  range to  the  southern boundary of 
land l a t e l y  clained by said  Hrnlem band; thence nes te r ly  
following the i r  s a id  southern boundary to  the place of begin- 
ning. The above described land being dl t h a t  is  claimed by 
the s a i d  t r i b e  of Tillarnook Indians. 

(a), The baundaries of the land ceded t o  the United S ta tes  by the 

Nehalem banri i n  the t r e a t y  of A u g u s t  6, 1851, are as follows : 

Art, 1. The sa id  band of Indians cede to  the United S ta tes  
the  t r a c t  of land included within the following boundaries, 
viz:  beginning at the mouth of a cer ta in  s t r ean  ca l led  the 



Yocklespafit~, and running thence along the  coast  of the  
P a c i f i c  ocean i n  a souther ly  d i r e c t i o n  t o  a c e r t a i n  po in t  
of rocks soath of the Iimlea r i v e r ,  ~ h i c h  po in t  of rocks 
i s  claimed as t he  southaest  corner of lands belonging t o  
s a i d  band; thence ea s t  t o  the  sumnit of t he  coast  range of 
nountains; thence nor ther ly  f o l l o ~ i n g  s a id  range of nountains 
t o  the southern boundary of  land l a t e l y  c la ined by the Clatsop 
t r i b e  of Indians; thence n e s t e r l y  folloi-;in& s a i d  southern 
bo~mdary of the Clatsops t o  the  head v i a t e r ~  of t h e  Yocklespahta; 
thence doxl znd along s a i d  s t r e a n  t o  t he  pl-ace of beginning. 
Tne above described land being d.1 tha t  i s  claimed by the  s a i d  
band of Till?.nooB Indi,ans. 

( e ) ;  The above boundaries include the  land sued f o r  by p l a i n t i f f s  

herein,  with bu t  a s l i g h t  va r i a t i on  i n  ord.er t o  conforn t o  na tu r a l  water- 

sheds. 

(f): In h i s  l e t t e r  of t r an smi t t a l  which accompanied the  t h i r t e e n  

t r e a t i e s ,  Su?erintendent T a r t  s t a t e s  t h a t  the t r e a t i e s  were negot ia ted  

at TEXSC;~ Point ,  nezr the r~outh o f  the  Colwlbia River and that the  a r e a  

ceded xas nore t i lm 6,0@@,C)Ci3 acres .  Ee f m t h e r  s t a t e s  t h a t  t he  l and  

v:as ov,-ned By t r i b e s  n m b e r i n g  about  320 J.ndi,w.r, md.  t h a t  c e r t a i n  of 

the t r i b e s  v:ere incensed a t  t h e i r  t;reat;ne;it by the Government and were 

re luc taq t  t o  p a r t  vrith t h e i r  land. I t  i s  a l so  mentioned t h a t  at t he  time 

of s igning each of the t r e a t i e s  the  e n t i r e  bands s e r e  present .  

( g ) ,  The t r e a t i e s  with p l a i n t i f f  bmds  ca l l ed  f o r  a considera t ion of 

$10,500 each i n  goods znd money. These ts;o t r e a t i e s  were never r a t i f i e d  

(h),  Co3gress passe3 two a c t s ,  one on June 7,  1897 (30 S t a t .  78) and 

one on Au,.usf, 24, 1912 (37 S t a t .  535) under ~ h i c h  the Xehalein and T i l l m o o k  

bawls were paid t3e $10,500 each, l e s s  a t torneys1 f ee s ,  for which the 

t r e a t i e s  cal led.  Those payfiisnts were nade i n  f u l l  se t t lement  of any sad 



all claims which t h e  respective bands m i g h t  have ~ a i n s t  t h e  Government. 

6 (a), The j o ~ n a l  of the  Lewis and Clark Expedition of 1805-06 lists 

the  population of the  p l a i n t i f f  bands at 1,000 during t h a t  period. 

Dr. Herbert Taylor, p l a i n t i f f s '  e thnologis t ,  e s t i n a t e s  t ha t  at t h e  height 

of t h e  Tillamook population there  were one and one-half t o  two times as 

m y  Indians as when the  Levis and Clark f i g u r e  m a s  made, The repor t  of 

Hasmell indicated t ha t  smallpox mas al ready known among the  Tillamooks 

i n  1788 and an epidemic of fever  i n  1829-30 f u r t h e r  reduced the  number of 

Tillamooks. By t he  time of the  negot ia t ion of the  t r e a t i e s  i n  1851 there  

were only 88 members of p l a i n t i f f  bands l e f t ,  according t o  Superintendent 

Dart s reports .  

( b ) ,  The above population f igures  and est imates ind ica te  t h a t  some 

1,500 t o  2,000 Indians used and occupied the  same a r e a  which i t  i s  now 

claimed mas used and occupied by 88 Indians i n  1851. A s  indicated i n  a 

previous f inding,  there  has been general agreement by all who have wr i t t en  

of these Indians t ha t  they occupied t h i s  same a r ea  s ince  abor ig ina l  times. 

It i s  not  cantended that  any g rea t e r  a r e a  than t ha t  ceded w a s  ever needed 

t o  support these  bands at the  height of t h e i r  population. 

7 ( a ) ,  In the a rea  claimed by the  Nehalem band of Tillamooks at l e a s t  

six v i l l a g e s  exis ted;  and i n  the a r ea  claimed by t he  Tillanook there  yere  

at l e a s t  s ix  vi l lages .  These v i l l ages  were located upon Nehalem Bay and 

flllzmook Bay znd at the mouths of the  p r inc ipa l  streams flowing i n t o  such 

bays. ( ~ u b s t a n t i a l l ~  such f inding i s  requested by defendant i n  i t s  f i r d i n g  

(b) . Excursions by the Indians f o r  hunting and gather ing porrposes 
C 

went only i n t o  the lower slopes of the  mountains. ( ~ e f e n d a n t  s requested 



f inding  3 2 ) .  

( c ) .  T'neir ex.Lent of e x p l o i t a t i o n  in l and  v~ould be approxirnatoly 

1 0  n i l e s  along the  r i v e r  course. ( ~ e f e n d a q t  f s r eques ted  f i n d i n g  33). 

(a), A s  a n a t t e r  of common knorr ledp and as i n d i c a t e d  by  t h e  

evidence h e r e i n ,  t hese  people  vere  a ramine econorily people.  They l i v e d  

along the  coas t  and t h e i r  p r i n c i p a l  d i e t  was confined t o  seaYood. They 

a l s o  used r o o t s ,  b e r r i e s ,  f r u i t ,  b i r d s  and a n i n a l s ,  as d i d  all a b o r i g i n a l  

peoples. Hoxever, as com2ared wi th  seafood, these  l a t t e r  i tems were 

only a srnall p o r t i o n  of the  d i e t .  This  appears t o  be e s p e c i a l l y  t r u e  

o f .  t h e  animals. 

(e), The j o u r u r l  of Lewis and C1,a-k i n d i c a t e s  t h a t  game mas n o t  

widely u ~ ~ s d  by t h e  Chinooks t o  t h e  n o r t h  of p l a i n t i f f  bands, nor  b s  

the  Cla tsops  ~ h o  c e r e  i m e d i a t e l y  n o r t h  of p l a i n t i f f s .  They a l s o  s t a - t e  

t h a t  & i l e  e l k  were plc!itifu.l. i n  the ~ 9 ~ 2 1  tri:ls, t h e  T i l l z ~ o o k s  could 

n o t  kri l l  many r:it.h a r r o w .  The evidence he re in  a l s o  i n d i c a t e s  t h a t  

gane i n  the, form of e l k  and dee r  was p l e n t i f u l  a long t h e  c o a s t ,  e s p e c i a l l y  

d u r i r g  t h e  winter  nhen the  a n i c d s  c m e  docn from t h e  h i l l s ,  

(f), Tke r e l a t i v e l y  b r i sk  t r a d e  c a r r i e d  on between t h e  Indians  of 

t h e  a r e a  would t e ~ d  t o  diminish the  n e c e s s i t y  of hunt ing ,  Products  of the 

coas t  were e x c k a n ~ e d  with the  Indians from f a r t h e r  i n l a n d  f o r  meat, skins 

and canas. 

(a) ,  The evidence he re in  i l d i c a t e s  t h a t  t h e  p l a i n t i f f  bvlds  r-ged 

f ron  T i l l ano08  Eead on the  nor th  t o  Cape Lookout on t h e  son th  and t h a t  

t h e i r  arsa of p r i a c i p a l  exp lo i t a t ion ,  due p r ins j ly  t o  t h e  conrparative 

ease  of ob ta in ing  su'tsistsrice along t h e  coast ,  could  n o t  be over 10 n i l e s  

inland. Khile  i t  i s  very pro5a31y t r u e  t h a t  I n d i a s  r o m e d  over t h e  a r e a  



ceded from time t o  t ine  and very possibly hunted over i t  on occasion, 

there i s  s t i l l  insuf f ic ien t  evidence to  j u s t i f y  a f i n d h g  that  the whole 

of the  claimed area  was used, occupied; and control led by tno bands of 

Indians whose t o t a l  nunbcrs were only 88 i n  1851 when the t r e a t i e s  here- 

i n  mere negotiated. 

(b): Tne evidence j u s t i f i e s  a finding, and such finding i s  herb 

male, that  the p l a i n t i f f  bands used, occupied, and controlled the  f o 1 l o ~ -  

ing described area,  to-wi t : 

From Tillamook Head at a point on the P a c i f i c  Ocean; thence 
east  along the high ground north of the Nehalem River drainage 
t o  a point 10 n i l e s  inland from sa id  coast;  thence south i n  a 
s t r a igh t  l i n e  t o  a point due eas t  of Cape Lookout.; thence due 
nest  to  the  ocean at a point on sa id  Cape Lookout; thence north 
along the coast to the place of beginning; being an area of 
approxixnat.ely 45 n i l e s  by 10 miles i n  size.  

9. The Indians f ro% the various v i l l ages  of the  Nehalen band and 

the  Tillamook band of the Tillanooks intermarried and exchaxged t h e i r  

places of residence mithin such t e r r i t o r y  so a s  to  make i t  impossible 

a t  t h i s  time t o  f i x  the l i a b i l i t y  of defendant t o  the separate bands 

but such l i a b i l i t y  must accrue to  the  p l a i n t i f f s  j o i n t l y  as one ent i ty .  

( ~ u s t i f  ied by the evidence and defendant (s  requested f inding 35). 

10. Ever s ince the.aforesaid t r e a t i e s  mere negotiated the land 

therein  described has been t reated by the o f f i c i a l s  of the  Government 

as publ ic  land and open t o  set t lenent  by whites, under the laws of the 

United S ta tes .  It was not u n t i l  a f t e r  the  passage of the  Oregon Donation 

Act of 3.850 (9  Sta t .  496), hovever, tha t  the  whites began t o  encroach 

upon the Indians. ( ~ e f  endant s requested finding 8 ) , 

Edgar 3. W i t t  
Chief Coxmissioner 

Louis J. O'ilarr 
Associate Co~a i s s ione r  
WIIL M, colt 
?ii%ociar;e Comissioner 




