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PEE CUBIAM. In the above cause the def e n d a t  has f i l e d  i ts notion 

to disniss the petitidn herein on t~io gro&ls: 

1, 'Phat the @titloner t r ibe i s  not such a presently exist ing 

tr ibe ,  ban&, or other ide&i.'iable g r o q  of Indians within tbe n-ng 

of the I n d i a  Clains Cogais&on Act to  en t i t l e  i t  t o  naintain th i s  
. - 

action, 



2, That the c h i n  herein b s  been presented by attorneys for  the 

claimant who no contract zpproved by the Commissioner of Indian 

Affdrs as required by l a m .  

As t o  the f i r s t  ground for  d i sn i s sd ,  the t r ibal  claimant alleges 

i n  it.s petition that the petitioners are members and descendants of the 

L i t t l e  SheU Bad  of Chippeorz Indians, somethes h o r n  as the Turtle 
I 

Mount zin Band and Pembina Band of Chippea Indians, and clalms t i t l e  

t o  and ownership of the some 15,000,000 acres of h d  described i n  the 

pe t i t  ion, !he defendant by i t s  answer alleges that the L i t t l e  Shell 

Band ais not sndh a presently existing t r ibe ,  ban'd o r -  other identi-. 

fiable g r o q  of Indians within the meaning of the I n d i a  Clzims Com- 

mission Bct.as t o  en t i t l e  then t o  maintain th is  action," It a l s o  

lenies the ownership of the t r i bz l  claimant to  said l a d .  

The defendznt's motion to dismiss i s  based upon substantially the 

same allegztions as those set  out i n  i t s  znsmer. !he only proof offered 

'by defendant i n  support of its motion to disniss w a s  en opinion by the 

&tin& Secretary of the Interior,  dated Septenber 2, 1952, a l e t t e r  

f rom the s a e  officizl  dated November 3,  1952, and a copy of the r e ~ o r t  

of the Conmissioners~ vho negotiated -a treaty with the Rrrtle Xount4n 

Band of Chippewa Indims, dated October 22, 1892, E e  defenbnt mzinly 

r e l i e s  upon the opinions of kbs Act* Seczetzry of the Interior a s  

supporting i t s  motion. 

The Secretary considering an appeal fro3 tLe action of the 

Commissioner of k d i u  a f f a 5 r s  i n  not zppoving an a t t o r a e ~  contract 

3etmeen the Li t t le  Shell. %ad and David Bein and J o s e ~ h  Porer by nhi& 



the l e t t e r  were enploped to represent the L i t t l e  Snell B a d  i n  the 

f i l i n g  end prosecution of the claim here at issue. 

The Commissioner of I n d i a  Bffzirs, according t o  the Acting . 

Secretary's opinion, refused t o  approve the attorneys' contract fo r  

the reason that the L i t t l e  Shell 3-d f s not, apart from the Turtle 

Mountdn B a d  of Chippem Indians, uz identifizble of America 

Indians within the meaning of the 1 n d i v . C l r i v  Comission Act, and 

since the Turtle Mounixin Band i s  or6-anized under a constitution usd 

by-laws zpyoved by the Comnissioner i n  1332, the l z t t e r  band has, under 

section 10 of our ac t ,  the exclusive privilege of representing the L i t t l e  

Shell fodians before this Connission. A suit, it mzy be said, hzd, 

previous t o  the f i l i n g  of the instant czse, been. filed by the Turtle 
. \ 

Mount zln Eand and i s  now lending before t h i s  Coxmission, involving the .. 

sane cleim made by the petit ioners herein, 

B e  Bctfng Secretzry, i n  &firming the Coiimissioner' s decision, 

and -based q o n  the records of the Interior Departsent, held tha t  the 

Turtle Mountain Band i s  the  d o n i m t  grow, and that the L i t t l e  Shell 

Band i s  but a component part  o f  ;inzt has long been recogized by 

Executive order and Congressionaf enactment as the Turtle Mountain 

Bvld of Chippewa Indians, and because of the recogn-i zed or,E;zllization 

of  that  band it  had the exclusive right to maintan the c l d ,  

9 have grezt respect fo r  the opiz&ons of the 

L u t e r i o ~  az~d the Commissioner of Endian Bffairs i n  

the admi~istrat ion of I n d i a  a f fa i r s  a d  we do not 

Secretzry of the 

matters involvi y 

here take issue 



vrith tfie conclusions tfiose officers rezched in  the decisions mentioned 

above beszuse they m r e  there considering a collzteral  md ex p r t e  

metter obviously they had no intention of detenining the f u n b e n t i l  

issxe i n  the pending czse rzised, 

Gwenmezt , 

The inportance of t h i s  issue 

us. here i s  e q b s i z e d  by the fact 

before the Gomission, one by the 

as we have said,  by the znswer of the 

of capzcity t o  assert  the c la in  before 

that three other cases are  now pending 

Turtle Mountzin Bad ,  Docket No, 113, 

another by the Chippema Cree Tribe, t i t h  the L i t t l e  Shell Bmd and 

Cfiippena Cree *ibe of the Boc'q Boy1 s Bssematioz, Docket l o .  221, 21ld 

s t i l l  another by the Eed L&e a d  Penbiaz Bands, Docket XO . 246, i n  &ich 

each assert original omership of the same lands involved in this case 

a d  each seeks recovery for  the vdue thereof. In ~ i e n  of these con- 

f l i c t i ng  positions, i t  seens plain t k t  tke onl:r nap they can be resolved 

i s  by a trial upon the merits of the rights of the various c1a.i-ts. 

As ve hzve intinated above, the only proof offered by the defendant 

i n  support of i t s  notion are the decisions of the Acting Secretary of 

the Interior and the Coxmisgiozer of Lndian BfTairs on the question of 

approval of the attornejrs' contract, so no mztter horn persuasive those 

decisions may 'be on the merits of the question t2ey mere considering 

they cannot be accepted zs bzrrhg our co-ideration of the capacity of 

the petitioners herein t o  maintain tkeir clzim. 

A s  to the attorneyst contract, ue hzd a soze+zt sidlar situation 

confroating IS i n  t ~ e  Cberoke ?ree&ae~ case, 2 Ind, C: C ,  231, 234, 



decided Septenber 9 ,  1952, i n  which r;e refused t o  disniss that case 

because the attorneys1 contrzct had not been approved zs r e p i r e d  by 

Ism. Te there f e l t  that to disaiss  before giving the claimznt a 

reasonzble t ine to present a contract t o  the Comissioner of Indian 

Bffeirs muld work an injustice znd we resemed nrling on the motion 

to  disniss  unt i l  the clai-t could obtain appro~ed contract. Be 

believe the s i tuat ion i n  this case' compels s i m i l a r  action on our pat. 

It follons fron the above that the defendant1 s notion to  dismiss 

on i t s  f i r s t  gro-md must be overruled, a d  action on the second ground 

w i l l  %e reserved f o r  a 

an appr oved attorneys 1 

reasonable 

contract. 

time,to enable claim2n.t to  obtain 

It nil1 be so ordered. 

Louis J. Otlbrr . 
Associate Comissioner 

mm. 2.i. solt 
Associate Comissioner 




