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UITX', Chief C~dss innes ,  delivered the  opinion of the Commissio~. 



The petition f i l ed  i n  th is  proceeding ?resents ckims under 

the Indian C l a i m s  Commission Act arising principally aut of the 

acquisition by the United States of l a d s  belonging t o  the Szc and 

Fox Nation in nor thtres tern I l l inois ,  southwes te-a Wisconsin and north- 

eastern Missouri, being a large -part of the area designzted by Royce 

as Cession 50 and comprising a sabstantial part of the lands described 

in Article 2 of a treaty purportedly concluded between the United States 

and the Sac and Fox Xation on Hoveznber 3, 1804 (7 Stat. 84). 

Petitioners allege that the United States paid the Sac znd Fox 

a nominal consideration for  th is  large tract,  and upon th i s  fact ,  

among other bases of l iabi l i ty ,  is. the contention made that the con- 

sideration paid by the United States was tlllconscionable. 

A t  th is  time, by agreement znd order of the Codss ion ;  con- 

sideration ii limited to what the defendant calls i t s  Third Defense, 

This defense i s  as follows: 

46. Defendast further alleges that i n  1831-1832, 
the Confederated Szc and Fox Xation permitted a sub- 
stantial  band of members of their  Xation to lnvzde the 
United States and to c2sry on war against defendant, 
kill many defenseless settlers,  destroy buildings, 
livestock zad other proper* of great value belonging 
to citizens of the United States, f ight  mzng bat t les  
vith detacihments of the army of the United States and 
make substzntial gortioas of h d s  pre*-msly ceded by 
said &tion to tke United States ansafe for travel or 
residence, and szid Bation did not control o r  stop (or 
atteqt to contml or stop) said band o r  come to the 
a id  of defendant i n  the Qlack &wk War1[ o r  l ive  to 
the terms of prior treaties taith def endvlt or punish 
violators of szid treat ies o r  i n  any substantial manner 
show aged faithlt toward defendant. Defendant further 
alleges t h a t  i n  the Treaty of Peace of 1832 (7 Stat. 374) 
t h a t  said Confedersted Hation apibrlated, surrender& 
and accested confinement within a reservation provided 
for  them and thzt i n  view of the bruial attacks &e by 



szid Eation upon se t t l e r s  a d  the warlike ac t iv i t i es  o f  
said Nation agzinst the A r q y  of the United S k t e s  a d  i t s  
negligent fai lure t o  supzress the insurrection by szid 
band defendant wzs Arlly justified in  forceably evicting 
said Bation fron the h d s  herein and cm2inLng then t o  
a reservation under szid Treaty of 1832, l e s t  said Nation 
renew i ts  attacks uson the United States. 

47. Defendat further zlleges that  i t  acquired 
whatever interest  the Confederated Sac and Box Nation 
had in all the lands herein by right of conquest under 
the l a w s  of wzr. 

48. Defendant further zlleges that the Sac and Pox 
h i h n s  by start ing war against defendat,  surrendering at  
the close of.  th is  war, w i  tkdratring. from said l ads  a d  
accepting confinement within a reservation and znnuities 
from defendant gratuitously se t  aside fo r  said Indians by 
the Trezty of peace of 1832 relinquished a l l  r ight  of 
possession to said l a d s ;  amounting therefore, to another 
release of a l l  triW rights in all lands outside of said 
resemati  on, 

!Phis defense i s  simplified by briefs a d  zrgument to Geing i n  

effect  the contention that the clzims asserted by petitioners lzave 

been l o s t  by forfeiture or  conquest zlleged to have tzken place i n  

1832 as a result  o r  i n  consequence of hos t i l i t i e s  engaged i n  between 

members of the Sac and Fox Nation and the United States and generally 

hown a s  the a B l a c k  Hawk W.zra; and by reason of the t rez ty  entered 

in to  between the petitioners znd *he defendzllt on September 21, 1832, 

(7 Stat. 3'74) . 
Hezrings were held and mu& testbony introduced, both d ~ c w n e n t ~ g  

and by erpert witnesses, a d  the p t i e s  sn'omitted pro~osed findings 

of f i c t  and briefs. 

75% petitioners, i n  their original pet i t ion (%re 291, alleged 

that the defendznt asserted doininion and ownership with ressect  to 

the land involved herein fron the date of the Treaty o f  Noveslber 3, 

1804. !This the d e f e m t  W t s  2.z~ i t s  answer (?ar. 29). 



h - - ---- _____--_  - - --- - - -  

During the o r a l  argument the attorney fo r  the defendant was 

a s h d  these questions: 

Q, 1s it the position of the 
United States omed these 
so-called Black Havk War 2 

A, (Mr. Shews, attorney for 

Government tha t  the 
lulds prior  to  the 

the ~overnment): Yes, yes, 

Q. f s that your position now 1 

A, Yes; 

Commissioner H o l t  asked Xr, Shears the following questions: 

Bow, i f  we find thzt the Black Hawk W a r  didn't 
amount to a release, then i t  puts i t  back to  
taking under the treaty, and i t  is a question 
of considerztion, isn' t tha t  r ight  ? 

( ~ r .  Shears) Thzt i s  correct. * * -* In  other words, 
i f  you find that ' the w z r  did not r e d t  i n  a breaking . 

of their  previous t rea t ies  - and if  you f ind tha t  the 
Sac and Fox Indizns have zny r ights  under those previous 
t reat ies ,  then, af course, this defense fails, 

Commissioner Holt: How, t h a t  i s  the only qpestion 
before us. 

Mr. Shears: That i s  the only question before us, that . 
is correct, 

While the claims here presented by petit ioner 

speaking based upon r ights  under the t rea t ies  made 

they grow mt  of the t rezt ies  by rezson of alleged 

a r e  not s t r i c t l y  

pr ior  t o  1832, - 
unconscionzble 

consideration. 

'Phe Commission t3inks that notwithstancing the introduction of 

evidence and the snbmission o f  findings o f  fact ,  that the d e t d u t i o n  

of the validitg of said Third Defeosa i s  solely a quest im of law, 

because it i s  the view of t5e Comission that regzrdless of whether 



the host i l i t ies  as  a result of ~rhich the trezty of 1832 was entered 

into constituted a war i n  "he sense that  sane enti t led the def erxkmt 

t o  i n d d t y  by reasan of i t s  conquest of the petitioners, thz t  the 

terms and provisions of the said 1832 trezty embody all the indemnity 

o r  forfeiture to which the defendant i s  entitled, 

'Phe treaty of Se2ternber 21, 1832, (7 Stat,  374) a t e r e d  into 

between the Sac and Pox Hations a d  the United States at the con- 

clusion of the Black Hawk 1 1 ~ ~  provides that the United States s h d l  

"partly as  indemnity for the eqe3se  incurred, and partly t o  secure 

the future safety and tranquillity of the invaded frontier,  denand 

of the said tribes, t o  the 6se of the United States, a cession of 

a t rac t  of the Sac and Fox countq, bordering on szid frontier ,  more 

than proportional to the mzzbers of  the hosti le  band wko &ve been 

so conqaereC and subdued .a 

- Following the above Ianggpage ia the preahle ,  Article f of the 

Treaty provides a s  follovs: 

Article I, Accordingly, the coafederated td'bes 
of Sacs and Foxes hereby cede to  tne United States 
forever, el the lands t o  which the said tr ibes fiave 
t i t l e ,  o r  claia, (with the excqt ion of the reservztion 
hereinzfter made,) hcl-sded rzritnin the fo l lovhg  bounds, 
t o  w i t :  Beginning on +he. Mississippi rivsr, at t i e  point  
where the Sic and Fox 3ortBern bou~dzry l ine,  a s  es- 
ta3lished by the seconO a r t i c l e  of the t r e a e  of Pra i r i e  
due m e n ,  of the f i f t e a t h  of m y ,  one thousand ei&t 
handred and thirtjr, str ikes szid river; thence, a~ said 
boandary l ine t o  a point f ir0w miles from the Y f s s i s s i ~ i ,  
measured on szid line; thence, in a ri&t l ine  t o  the 
nearest point on tke Red Cedar of the f ok,ay, forty miles 
fron the E s s i s s i ~ i  river; thence, i n  a r ight  'lbe t o  a 
point i n  the northera bs~sudargr 1h.e of tho, S"kte of 
Missouri, f i f t y  miles, neasured on said boundary, from 
th3 Mississippi river; thence, by t3e l a s t  nentioned 
'baandzrg t o  tfie Mississi2pi river,  2nd by the western 
shore of szid river to "Ae pIzce of  begiming, And &the 



said confederated tribes of Sacs and Poxes hereby stipulate 
aad agree to remove f r o m  the h d s  herein ceded to the 
United States, on o r  before the f i r s t  day of June next; and, 
i n  order to prevent any future misunderstanding, i t  i s  ex- 
pressly understood, t ha t  no band o r  party of the k c  o r  FOX 
tribes &dl reside, plant, fish, o r  firat on uly portion of 
the ceded country i f t e r  the neriod just mentioned. 

Attention i s  called to the fact  that the above descri'bed lands 

so ceded t o  the United States all l i e  t o  the west of the Miss i s s in i  

River and no part of same i s  east of the Mississippi River, ad t o  

the further fac t  that the lands involved in  the claim herein al l  l i e  

t o  the east of the Mississip$ Biver, 

I n  th is  connection attention i s  also called to the f i c t ,  of 

which judicial notice i s  t e n ,  thzt the Sac and Fox at the t ine  had 

other large lznd holdings west of the Mississi_~pi not ceded by the 

1832 treaty as attested by cessions of o c t o d ~  ?1, U37, a d  of 

October 11, 1842. b p d s  i n  addition to those ceded in the 1832 

treaty were therefore available, i f  any indemnity other than that 

represen& by the land ceded hzd been desired, 

Attention i s  also called to the f i c t  that i n  Brt icles 111, IT, 

and. V, said treaty proviCes for  large money paynents to the Indians 

and t o  creditors of the Indizns, znd the fnrnishing of blacksmiths 

and merchandise for y e s ,  

At ta t ion  i s  furtxer d l e d  t o  the f i c t  that nowhere i n  szid 

treaty i s  there any reference t o  any End or character of any 

further o r  other indemnification o r  loss t o  be sns"&ed by the 

Indians 'by rezson of their  +m-tici_ption i n  szid war othez  than 

that provided in said treaty. 



Final ly ,  i t  i s  submitted thzt the clzias  asserted herein were 

not assertable by pet i t ioners  at  the time of the slack Gwk W a r  or 

when the hereinbefore described treaty of 1832 was exemted, The 

right to assert  szid claims w a s  provided by the ~ r o v i s i o n s  of the 

M a n  C l a i m s  Commission Act. See Western Cherokee v. U. S . 114 C . 
C l s .  716, 720, 723. 'Phe claims, therefore, not being assertable at 

the time of the Bbck Sawk W a r ,  or  a t  the time of the executioz o f  

the treaty, could not have been i n  contemplation of the pa r t i e s  znd 

could not have been nreleased~~ o r  i n  zny way extinguish& 'by said 

war or szid treaty. 

I f  counsel fo r  e i ther  party a r e  of the opinion tbz t  findings 

of f ac t  should be nade i n  order to sustain t3is opinion, cons ide r~ t ion  

w i l l  be given to said vievpoint. 

The defenduzt s W r d  Defense s h d d  be denied aad the pa r t i e s  

required to proceed to  trial on the merits, 

EDGAJ3 E. WIT!? 
Chief Conmissioner 

Concurring: 

LOTJIS J. O I K U G l  
Associate Co& ssioner 

WM* M, SOU! 
Associste Comrnissi oner 
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