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Preliminary Statement 

' By the .amended coqlaint  f i l e d  herein, the Omdha Tribe seeks recovery - .  - 

f o r  the value of a described area of land, located west of 'the Idissomi .. 

E v e r ,  in the northeasteq part  of m h a t  is n0.w the State o f  Bebraska, 

less proper affsets, It i s  alleged i n  -the amended complaint that the -. 

maha %rib had original m a n  t i t l e  fn said area and that by the Treaty 
. - 

of M q c h  16, 1854 (10 Stat. 1043), as well:as by other acts of the United 

Stases and its officials,  the Unf ted States recogaized the original 

Indiaa t i t l e  of the w a s  to  th is  .area of land.:. - .  - 
'Stg the s d d  Treaty of ~iarch.16, 1854, the Chn141qg ceded t o  the .pnited 

States all their sa id  land west of the Missouri River, except that br 

action taken p=suant to the treaty therewas 

of said land, a tract for  their  futn,re hone, 

to the out 



. - -  . . - . -  . . 

There wzs a prior  ~roceeding ar is ing out of 'the same ltreaty which 

RITL~ inst i tuted pursuant t o  the Act of June 22, 1910-(36 Stat .  5 8 0 ) ,  by 

the Onaha Tribe against the m i t e d  Stztes in  the Court of C l z i r n s  a d  

taken up on appeal t o  the Su~reme C o u r t .  ( I n  tfie Conrt-of Claims No. 

31002 - I)ef. Exs. 1, 2, 3, 4 herein, -h&a Trl-be of Indians v. United 

States 53 C. C l s .  549; and in the Supreme C o u r t  Xos, 243 and 244 - Def.  -' - -  

Exs- 5,  6, 7, 8 ,  -- 9, l o  herein, United States v, Omaba Tribe of Indims, 

253 a. s. 275, 64 L..ed, 901). . - 

- In the amended complaint herein, -the Onahas allege tha t  i n  sa id  pr ior  

proceeding, the Court of Claims made certain deteminations on issues 

which are also involved i n  the instant case, including determinations as 

t o  the status of Indian ti ' t le to  the land ceded by said t r ea ty  and the 

a c W  extent of said land, 

Before answer was f i l e d  t o  the amended complaint, the Omahas f i l e a  a 

motion fo r  the purpose of having the Commission adjadge, by interlo&o;.51 

order, whether the determinations made by the C o u r t  of C l a i m s  in the said 

p r i o r  proceeding are f i n a l  and conclusive on the parties,  

!!?his procedure a ~ e a r e d  desirable, becanse if, as alleged by the 

Omahas, the Coqt of Claims.did determine i ~ ?  the pr ior  broceeding tha t  

the Omahas had o r i g i d  Indian t i t l e  to  any part  of the 12nd i n  qnestioa 

here, such determination mfght reduce by a considerable extent investi- 

gations and research work ly the parties,  and make annecessary the t & h g  

leave to be determined by th is  Conmission only the issze of the conscioa- 

a b i l i t y  of the consideration paid f o r  the cession of sa id  



After receiving briefs a d  hearing oral.zrgumen%s of counsel for  

the parties, and based on an examination of the record h the aforeszid 

prior proceeding, fnclnairig pleaaings , evidence su3mi t ted, r e s ~ e c t  ive 

content2ons of the parties, findings, e in ioos  a d  judgments, the Com- 

mission has made fiadings of fact  on tke issues posed by plaintif ls!  

motion f o r  interlocutory order, 
. . 

!The Commission makes the folloming findings of fact: 

. 1. The treaty between the United States and the Omaha Tribe of 

Indians of  arch 16, 1854 (10 Stzt . 10b3) proyides, i n  .part, as f o l loms :  

a ~ ~ ~ l Z  1. The Omaha ~ndians cede t b  the ~ & t e d  States 
all thei r  lands west of tne Missouri Xiver and.south 0.f a l ine  
drawn due west from a point i n  the c a t e r  of the m a i n  r-hannel of 
said Missouri Biter dne east of where the'eoway River disen- 
bognes out of the bluffs, t o  the mestern boundary of 'the Omaha 
country, and forever relinquish a l l  right and t i t l e  t o  the 
country south of the l ineD Provided, however, that i f  the =-try 
north of said d.. west lme,  which is rese&-ved the Oinahas fo r  
thei r  future home, should not, on eqloration,  prove t o  pe a 
satisfactory a d  suitable location for  said Indians, the President 
my, with the consent of said Indians, s e t  wart and assign t o  
them,-with5n or outside of the ceded country, a residence suited 
for  and acceptable to then, And for the plupose of determining 
at once and definitely, it i s  agreed that a delegation of said 
Indians, in coevlg with their  agent, shall, immediately a f te r  
the rat if icat ion of this instrument, proceed to  examine the 
country hereby reserped, and-if it pie-e the delegation, and the 
Indians i n  council eqress  thezselves satisfied, then it shall  be 
deemed and taken for their  future home; but i f  otherwise, on the 
fact  being reported to the Presiaent , he  is author5zed t o  cause 
a new locztion, of suitable extent, t o  be &ide for  the f u b e  
home of said India?ls, md ~ h i c h  shall not be more in extent than 
three hmdred thousand acres, a;ld then and in that czse, all of 
the comtry belonging t o  the Indians north of said dne west 
line, shall bs and i s  hereby ceded t o  the United States hg the 
said Indians, +they to receive the same rate per  acre for it, 
less the nm5er of acres assigned i n  l i eu  ~i'  i t  for a home, as 
now paid for the land smth of said line. 



ubBICICLX 4. In considerztion of :sod oayment fo r  the country 
herein ceded, and the relinquishments h e r e h  made, the United 
States Gree  to  pay t o  the @maha Indians the several sums of 
money follorsing, t o  w i t :  .. 

"1st. Forty thousand dollars, per a ~ u r n ,  f o r  the term of 
three years, commencing on the f i r s t  day of January, eighteen 
kundred znd f if ty-f ive . . . 

"2d, 5 i r t g  thollsand dollars per annam, f o r  the tern of tea 
years, next succeetihg the three years, 

83d. ..l!wenty t h o a s a d  dollars per m u m ,  f o r  the term of f if-  
teen y e i d ,  next succeedix the ten years, - 

"4th. Ten thousand dollars per annm, f o r  the t e rn  of twelve 
years, next succeeding the f i f teen  years, 

@ A l l  which several sums of money shall be paid t o  the Omahzs, 
or eqended f o r  their xse and benefit, under the direction of the 

, President of the United States, who may from t i a e  to  time detemine 
& . h i s  discretion, what proportion of the annual payments, i n  t h i s  
a r t i c l e  provided for, .  i f  q, shal l  be paid t o  them i n  money, and 
what proportion shall  be a n l i e d  to and expended, f o r t h e i r  morzl . 
imprqvenent and educztion; f o r  such beneficial objects as in h i s  
judgsent w i l l  be calcnlated t o  advance them i n  civi l izat ion;  f o r  
buildings, opening f m s  , fencing, breaking land, providing stock, 
a g r i d t a r a l  imr>lements, seeds, &c,; for  clothing, provisions, 
and merchandise; f o r  iron, s teel ,  a-ms, and m i t i o n ;  f o r  
mechanics, and tools;- .agd for  ,medical purposes, - 

"AESICLF: 5 ,  In order to  enable the said Indians t o  s e t t l e  
the i r  affqirs  and to remove-and subsist themselves f o r  one year 
at t h e i r  new home, and which they agree t o  do without f=ther 
expense t o  the United Stafes, and a l s o  t o  pay-the eqenses of the 
aelegation who may be appointed to  make the e s l o r a t i o n  provided 
f o r  a r t i c l e  f i r s t ,  and to fence and break ~q, two -&red acres 
of land at the i r  new home, t h q  shall rzceive from the United 
States, the farther snm of forty-ole thousand dollars, to  be paid 
oat and expen&& under the direction of the President, and ia such 
manner as he -1 -rove. 

sk3TIC13 8. The thi ted States agree t o  erect f o r  the Omzhas 
. 

at the i r  new hone, a gr is t  and saw-nill, aad kesp the sasle i n  
senair, and ~ r o v i d e  a n i l l e r  f o r  ten years; a lso t o  erect a good 
blacksmith shop, smly the sase with tools, and keep it i n  r+air 
fo r  ten yeazs; and -ormi.de a good blachnitf i  f o r  a l i k e  p r i o d ;  
and t o  e q l o y  an eqerienced f a n e 2  for  the term of ten  years, t o  
ins trnct the Indias h agricu3.f uze. 



Proceedings before' the Court of Claims, Bo. 31C02 

- 2. AS found by the Cmrt of CLains  in  case No. 31002, the Omdha 

Indians were not sat isf ied with the country to  the north of the due 
- - 

west 1ine.mentioned i n  Article 1 of the Treaty of March 16, 1854, and 

duly elegted to  take fo r  their  future home a t r a c t  of 300,000 acres 

south of szid line. %is fact  was r c o r t e d  t o  the President and by 

his a r e c t i o n  a tract-  of 300,600 acres south of said l i n e  was. s e t  ap=t 

for  the Omaha Indians. ( * k i n g  No. 111 of Court of Claims in 80. 

j1002; Def . a. 5 at p. 16). 

3. Although the country belonging to the Omahas, north of the sa id  

due west dgonay River line, contained i n  excess of 300,000 acres, no 

payment f o r  such excess w a s  made by- the United States t o  the Omaha Tribe 

. . 
I 

. . 
x- 

! a t i l - a f t e r  su i t  mas instituted bg the Onaha !Cri>e- against the United 
I . . 

. . States pursqant to the Act of June 22, 1910 (36 St,at .  580) m d  a judg- . . . . . i '  - .( . . . ,. - ! ment was entered by the Court uf Claims.- (Def. B. 5 , -p .  20). . . .  - .. 
. t 

. . .  -. - : - ..i - 4. The Act of June 22, 1910 (36 Stat. 580) provided, i n  pa r t ,  as . . .  

. . . .  . . -  ..; . . . . . . .  . .- 
. . .  . . 

> 

. " ~ .:.-y..,.: . . . . . . . .  . .  : ... 
a * That a l l  claims of whatsoever natnre which the 

.. 
. . .  .- . . - . . . -. I . .  . . .....: ~maha ' t r ibe  of Indians may have or  claim to have agzinst the 

. . . . . .  ..,. . 1 . . . . .  . . 
. . . . (  

United States m a g  be submitted to the Court of Claims with the 
. . . .  . - . .  . . _  . . _ .  . . . .  ., . <'. . ..-! 

. . . . . . . .  ..: 3 r ight  of q p e z l  to the Sqrene Court of the United States by 
. . . . . . . . .  .'..' ; : . .  _ . . .  ,:> 

e i the r  party fo r  de+,emination of the amount, i f  w, due sa id  
. . . . :  . . :. . -  i ....... . . . . ?  ' .  - _. t r i b e  from the k i t e d  States under tLe t rea ty  between the United 
. . . .  . .  .::.: . .  - . . . . . . .  .. - ,  . . . . .  L :  .. : , '  States and the said tribe of Indians, r a t i f  i.ed and affirmed 

. . . . . . .  . . .  . .  ..-, ...... ; .--:?.i . -  . . . & .  . . . .  . 
March sfxtee2th, eighteen hnadred and f i f  ty-fom, o r  under any 

. - -. . .._,. . -  . ..... .. ...;. .. : other t reat ies  o r  lass, or For t ~ e  m i s a ~ p r e r i a t i o n  of any  f u d s  . I . . . . . . . . . .  . . . . . .  ..: - _  . . .  . . A  .., .... : .  . . .  - -. . . . 
. . .  ...... : -: , of said t r ibe  fo r  p z o s e s  not f o r  i ts material benefit ,  or f o r  
. . . .  . . .  ... .-..> -...:. 1.;. ..? . .  _ ......-......... - f a i l m e  of the mi t ea  States t o  pay said t r ibe  money due; 
.. . . . . _ _ .  . . . .  . . . . - .  . . . .  . . . . . . . . . . . . . .  .. : 

and jurisdiction i s  herebjr coderred =on the Co*t of Claim 
. . .- . - .  

t o  hear and determine 211 legal a d  equitable clains,  i f  any, 
. .  . - . ..>.. .. ..: -. 

-. .- .. 
. . . . . . of said maha tribe of Indians against the Uai-led Sh,ates, and 

. . .  . . . . _ .  . . , . ? .  . 
. y .  .. J - . . . also a q  legal  o r  equitable defense, set-off, or  counterclaim 

. . .  , . . . . . . . . . . . . .  . . 
which tbe United States nay have against said t r ibe ,  and t o  

. . . . . .  
. . 

. . 
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enter judgment thereoa. The C o u r t  of C l a i m s  shal l  advance said 
cauge upon the docket and shz l l  have authority t o  s e t t l e  the 
rights,-.both legal  and equitable, of both the Omaha t r i b e  of 
Indians and the United States, no tziths tanding W s e  of time 
o r  s tatutes  of limitation, end the final judgment and sz" rls- 
faction thereof sha l l  be a f u l l  settlement of all claims of . 

s a i d  (3maha~Indiaos against the United States. * * * e n -  

Pursuant t o  said ac t  the Omaha Tribe ins t i  tuted sui t  on June 19, 1911, 

in the Court of Claims, alleging i n  their  pe t i t ion  that by the Treat3 of 

March 16, 1854, they needed a large part  of the lands recognized by the 

United States of America to  belong to  said triben and sought an account- 

ing from the United States f o r  the proceeds it  received from the sale  

o r  other disposition of the ceded lands lying north of said &ovay River 

l i n e  at a price of not l e s s  than $1-25 per acre, l e s s  en amount re- 
.. 

ceived f o r  300,000 acres thereof, $0 comgensate defendant f o r  l m d s  

selected south of said Ayoiay Biver l i n e  in l i e u  of the lands lyihg north 

of such l ines which were resemed by said treaty for !he ..future home of . 

the  Omha should they elect  to  keep it. (par. 11 of pet i t ion,  Def, 

B e  1). - . -. - . -. 

The Omaha t r ibe of Indians which is named in said Act and the Omha 

Tribe which. inst i tuted said s@t i n  the Court of Claims i s  the sane as 

the Omaha Tribe which i s  p la in t i f f  in the instant  canse, 

5. -To the pet i t ion o f  the Omahal~ribe, a general traverse was 

entered on behalf of the. ,$&_ted States, ( ~ e f .  234. 5, p. 13)-  Then, on 

Hovember 27, 1917, the. United States f i l e d  a counterclzfm against the 

Omdha p i b e ,  alleging thak the tract of land north of the Bgoway Xver  

l i n e  was not the property of the Ondaas but belonged to the Ponca Tribe 

at t h e  tine of the t reaty of March 16, 1854, and that, accordingly, 



the consideration for  the grant: t o  the Omhas of the 300,000-acre reser- 

Pat ioq the total ly 

States zlleged that the vilue of the 300,000-acre reservation was 

$58,800 (300,000 acres times 19-6 cents an acre e w s  $58,800) and 

claimed tnat ' the OmaOas were justly indebted to the Uni tea States i n  sa id  

6 ,  me O n a h  Tribe f i l ed  its replication t o  the counterclaim of 

the mi t ea  States on April 4, 1918, Said replication, i n t e r  alia, -- 
stated that the t rac t  narth of the Ayonay River l ine  did belong to the 

Omahas and that  "heir rights thereto were recognized and conceded to 

them by the United States, by its officials  acting f o r  it in the making 

of the treaty of cession of the same to the m i t e a  States * * *. ( ~ e f ,  

Ex. 5, p. I$), - - 

7, There was also brought into issue in the p r io r  proceeding the 

question -. of the . d e n t  of the,,la@ ceded by the Cknrhns south of said due 

west @ow= River line, The treaty i t se l f  did not specify the geo- 

&r@ical buundaries of the lands ceded. To detersine the mount of the . . 

judgment t o  be awarded to the Omahas fo r  the excess acreage in the northern 

tract ,  it oras n e c e s s q  for  the Conr t  d Claims t o  d e t e r h e  the t rea ty  

price per acre. To determine the treaty price per acre i t  was essential 

f o r  the court t o  find the number of acres i n  the southern tract  and the 

t o t a l  price agreed by the United States under the t reaty t o  be paid t o  tine 

Ona'rras for  the southern tract. 

8, The record of the ? r i o r  proceeding shows that volumiaous evi- 

dence was submitted by botk the United States and the Omzhas with r e s ~ e c t  
















