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We have before us a mction by ? a t i t i m e r  ( f i l ed  Yerch 24, 1954) 

see;c-fng err orGer "excxsisg p e t i t i m e r  * * kom 'rtre buzden of p-rcor' 

a d '  S c d s n  of proceed- f k s t  w i t h  evidezce as to the occtl?ancy o r  

'ownership" of t?e tzzct  of Lzzd itt-olved ia the  czse. 

The nature of the claim s z t e d  i n  the pe t i t i oa  seems necesszry 

f o r  a c lea r  understzrding of tfie motia and its e f f e c t  on the csnducZ 

of the cia1 of tie claim. 



Land 

By the treatg of October 14, 1864, 16 Stat. .707, a large area of 

was ceded by petitioners to defendant. This. land, at the time of 

the cession, was %labed, used and occupied by petitioner in the 

accustomed Indian manner," according to  the allegatione of the petition; 

in other worde, the petitioner had aboriginal title to the land when 

ceded. They further allege that the consideration paid t h e m  by the 

government was unconscionable and they seek recovery for the difference 

between the value o f  the land as of the date ceded and the amount they 

were paid for it. 

The petittoner maintains in its motion and supporting brief that 

in  this proceeding it w i l l  make a prima facie case by proving the 

treaty and by establiehing that at  the time of the cession the lands 

described in the treaty had a market vake so much greater than the 

consideration paid for them as to constitute an unconscionable con- 

sidaration. The pracgical effect of a *ling on the motion favorable to 

the contentions of petitioner, would be that the burden of proving that 

the petitioner did not have original Indian t i t l e ,  that is,  Indian 

right of occupancy based upon aboriginal posseasion, would be placed 

upon defendant i n  all such cases where the government denies Indian 

title to all or a part of the lands ceded, es it has done here. 

Heretofore we k v e  proceeded 5x1 the trial of ewes such as this 

on the theory that where origiwl k d i a a  t i t le  is pleaded and ~cus t  be 

proved as a basis for a claim for acZd2~ional c ~ x t d e x a t i e n  for a: 

ceaston the b~rden was on the cfairnmt t o  G.~J:J such facts. Counsei in 

other cases have quite generally f o:losreii &is ~rocedure without 



. . r -  I 

. . '1 . .  - . ;  . . . . .  . ... - . _  . _ . _  . . . . . .  . ' i  . ._.. _ . .  objection and we have dismissed claims because of t he  f a i l u r e  of *e ... . _-.i . . - .. . . . . . . . .  :,:;:. .i 
.. - . .  .-,-, :.. ..-..a 

-<.--. ,..,.. -.: . . --- . . -: : .. . . .  
' r . . claimants t o  prove o r ig ina l  Indian t i t l e  t o  the lands ceded. ..ktil 

- *  . ,+-.: ; . . . . . . .  . .  , . 
. - . . . -<.!... 1 . ;j 

I . - .;-.-._ . . - L  , . . .:, . - -  . * . ,  . . _<. ._ . .-- _. now the  procedure we have followed has never been ser iously  qzestioned, 
. . . . . - . -. . . .  -- .... ;! 

.* 
-.. .. - . 

.- ..:.. .-._ ._ - .. ... . . .- .I a t  l e a s t ,  never before pressed c30n us f o r  determination, so  it seems . . .  : .. 8 
:- - ,'-.;-- : . . . . . . . .  -.. . :<.. . ;- ' ._ --.., . . 

0 .. .. .... - ,. .,o .i . .  ..R ': . ! . - necessary t o  give the matter fur ther  coasideration. 
. . . . . . . .  - - - ;!.J . . 

i. .,.. . . . .  . . . . . .  ..i 
. . -  . . 

- - '  -. . :  
. .... _ . -  _.-_ . .  . I  

P e t i t ioner ' s  argument is based on the concept t h a t  a treacy is 
. . 
P 

. 4 a contract  and t ha t  the t r ad i t i ona l  r u l e s  governing s u i t s  on cozrt;rzcts 
. . z - .  . 

. .- . C 

- -  : for  the pczchase pr ice  of property sold ,  which places the b a d e 2  oz t he  

- .  .- - . . buyer t o  prove a defense tfizt the s e l l e r  t a d  no t i t l e  t o  the  property 
, - .  .:. 

: sold,  should apply. 1s the  analogy va l id  i n  Indian cases l i k e  Zkis? 

I . .  The e7plicabie provision of tke k d i a n  Claims Commissim Acf is 23 
A 

follows : 
3 

"(3) Claims which would r e s u l t  if the e e a t i c s ,  C X L ~ Z C ~ S ,  

andagreements betieen the claimant and the k i t e d  Sta t e s  
were revised on the gromd of * * cnconsciocable cocsidera:Lozt 

I * *.'I 
. 

: W e ,  obvioasly, is a s taaa te  permitting India2 claimants sxe f a t  . -  . 
- -  i 1088 r e s z l t i n g  from se l l ing  the i r  Lands a t  a grossly i n a d e q u t e  con,- 

: s iders t ion.  B e  s%=ute does not create  a l i a b i l i t y  bu: merely F"-=~=J 
. . ,  , the  a s se r t i on  of a c'laim 0:. aa exis t ing l i a b i l i t y .  ... . . . .  - . : . I . . . . . . .  

. . 
. .... In passiag +ke Indian C l z i m s  Camnission Act &he C m g r e s s  hzd ir 

..- . 
: .  .: 
. . .  , 

. . -. . .. -.- . . . .  - .. - .  - .  
i ts  co l l ec t i ve  mind .the objective of f i n a l l y  disposing of cLaims f o r  

. . i , . . . . . . .  
-. . 

- . -.. . . , sales of Indian La&s based q o n  grossly iaadeqcate consideration. 

The exzended hearings on the a c t ,  and similar hearings on b i l l s  bet-iesj. 
- - 

- I  - 
! 1930 and 1946 amply s q p o r t  t h i s  statement. Such h e a r t ~ g s  a l s o  sk.03 

. . . .  .: 
=hat the Congress was aware of the f a c t  t ha t  the subject-matter of - 



* 2 687 
Retyped 

p r a c t i c a l l y  a l l  t r e a t i e s ,  con t rac t s  and agreements of s a l e  had passed 

beyond recall, as had t h e  considera t ions  paid;  t h a t  i t  was dealing 

with engag&ents loGg ago f u l l y  executed. 

The L e d y  Tor unconscionable deal ings  is r e s c i s s i o n  of the  con- 

t r a c t  w i t h ' t h e  p re requ i s i t e -cond i t ion  of p lac ing t h e  defendant i n  s t a t u s  

quo. Obviously, such-'equitable procedure cannot and w a s  not  intended 

2,. " t o  apply i n  a case ' l ike  t h a t  under considera t ion here ;  t h e  very na tu re  
- .  .. . 
of t h e  t ransact ion,  coupled with the  r a d i c a l  change i n  condit ions i n  

t h e  eighty-eight years t h a t  have elapsed s i n c e  i t s  consummation, shows 

t h e  impracticabili?y of applying the  t r a d i t i o n a l  equ i t ab le  remedies 

t o  cases l i k e  t h i s .  Clause ( 3 ) ,  considered i n  t h e  l i g h t  of the  pru- 

poses- to  be accomplished, provides a d i r e c t  and r e a l i s t i c  remedy i n  

cases  &ere t h e  Government acquired land from ~ n d i a n s  f o r  a p r i ce  so  

low a s  t o  shock the  conscience. 

-True, the  ground is  f o r  "claims which would r e s u l t  i f  the  t r e a t i e s  

** were revised**." To r e v i s e  a t r e a t y  connotes a change i n  terms. 

But why must the re  be a change (revision) of terms i n  order t o  grant  

r e l i e f  where unconscionable considerat ion is t h e  b a s i s  f o r  r e l i e f ?  

The clause i n  e f fec t ,  i f  not expressly, permits a recovery f o r  t h e  

d i f fe rence  between t h e  value and the  unconscionable p r i c e  paid. So 

why should we jud ic ia l ly  d i r e c t  the use less  ceremony of r ev i s ing  a 

c o n t r a c t  long s ince  performed i n  an at tempt t o  b r ing  our a c t s  within 

t h e  scope of applicable r u l e s  of equity jurisprudence. A t  bes t ,  such 

j u d i c i a l  ac t ion would be f i c t i o n a l  and not i n  keeping with t h e  pur- 

pose  and i n t e n t  of t h e  remedy provided. Of course ,  a t r e a t y  (or 



contract o r  agreement) must be involved t o  b r ing  i t  within t h e  scope 

of clause (3) and, in  most cases? t o  show the  consideration,  but a 

claim for  t h e  di f ference between the  value and an  unconscionable 

consideration is  no t  here based on t h e  t r e a t y - b u t  upon the s ta tuze ,  
1 

clause (3 ) ,  and t\e claimant would make out a pr iqa  f ac i e  case by - L -- 

showing it had Indian t i t l e  t o  the lands,  tha t  it ceded them by t r ea ty ,  

the consideration paid and proof that the value of the property, a t  
. ., 

the time of the cession,  was so g rea t ly  in  excwa o f  the purchase 

price as t o  make t he  consideration unconscionable. No doubt the a c t  

is based upon equitable pr inciples ,  including t h e  meaning o f  ua- 

conscionable consideratioa,  but such would no t  bar  Congress.from 

eliminating equity rout ine  or f i c t i o a a l  rev i s ions  in order t o  a r r i ve  - -.. 

a t  the  designed remedy: *rough d i r e c t  a?proach. t o  problem preseated. 

As indicated above, the claim here pleaded Goes not-come withia  

"contract context" of Law, but  is  bottomed on the permissive s e t u t e  

quoted above. 

! 
W e  are not  t o  be understood a s  construing t h e  s t a t x t e  with 

respec t  t o  claims predicated u p n  any of the  o ther  eqcibable gro;rcds 

s e t  f o r t h  in clause (3) for  the obvious reason that iaone of those 

grounds i s  involved liere a d  therefore a r a  not 'considered.  

In view of w h a t  has been said a5ove, we a r e  of tfie opinion t k ~ t  

burden of proof and the buden  of proceeding f i r s t  w i t 5  evilezlce 

as t o  ownership of the Lands r e s t s  upon the pst i t ioner . .  



W e ,  accordingly, f ind it necessary t o  enter an order dezying 

the motion insofar as it  asks  to  be excused from the burden of  

proof asxi burden' o f  proceeding first with evidence as to ownership 

of the lands involved in above-entitled cause. 

Edgar E. Witt 

. . 'Chief  Cormnissioner 
- .. . . 

&. M. Polt 
Associate Commiss iosler 




