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OPINION OF THE COMNISSION 

I W i t t ,  Chief Connnissioner, delivered the opinion of the Commission. 

The pet i t ion i n  th i s  case i s  for  the value of 491,520 acres of 

land ( less  3,491 acres) alleged as having been o,yned under Indian t i t l e  

by the claimant'group ( that  is,  by the i r  ancestors) of which ownersl-iip 

snd occupation.thereof the claimant was dispossessed by the defendant i x  

1855, without making any payment to  or treaty with t h i s  t r i b e  of Indians 

with reference thereto. Claimant alleges tha t  defendant is  l i s b l e  zo i r  



. . . . .  . >. . . .  . .- -... .--- : . . . .  ;-.- :{ f o r  the sus of $3,500,000 as the  value of s a i d  lands of which they were . . . . .  . . ... ... - - '.I ............. 
-' . ,- ..:.- I 

. . .  - - . : .i. --.- :<: 1 
- .  _ _  '. -. '..-,.?- ':;: 1 dispossessad, together wi th  i n t e r e s t  from Jan-ry 26, 1855. . .  ... . . .  --... .- .-._ - 1 ... . . .  . . .  : ' .  - - - *!::>-.-:- . . . - . . :: '..L . - .  - -- . . . - -  4 
, _ _ - . . .  . -<;,:,:?;.:j . . .  :- :....... 
- - .  The defendant denies l i a b i l i t y  t o  t h e  claimant,  among other  defenses, 

. . ,. . , . ., .. .--. .:.. ‘ F ". - . '4 . 
i- - =  ;,.:e--:(\,; : ..$.> 

. . .  
: . . . . . . _ . .  . . . . . . .  ;:..-.:. l':: .. ..j on the  grosnd t h a t  ( I )  the  claim asse r t ed  is barred  by the  decision of . . . . .  ,... : . . . . .  - ..,. L.1 

. . - ' 5 . .  .:. . . . -  . . . . . . . . . . . . . . . . . .  .-. - .................. 
. . . - . ,  

. .  - .  . .- . . .  ..;. - .  >A,.'. ........ -::::i the  Cotlrt of C l a i m .  i n .  Case No. F-275 (79 C.  C l s .  530), and (2) the  claim- 
. . . . . . . .  :;.:( 

'. . _ .--_ - .',.I . - . I  
, . . = - .. - _  .= - a n t  is not a t r i b e ,  band of o ther  i d e n t i f i a b l e  group of Indians under - ,  .., . 

? -.: .. - i . . .  :. . . . . . . . .  . . 
,- . - . . : " ,-:. - . . . . . . .  . . 

. ;. . ;. ;. .: i:! tke  A c t  c rea t ing  the Indian Claims C o d s s i o n .  
- . ,-,. , , . : . . , '. @ . . -  :. . ..-.. ..A., , . , , .  . I 

- - . .- . I  Because of the  nature of the  two defenses a b w e  set ou t  it was 
- . - ,  - -  - . . I  - - - -  - 

. . . . - . . . .  * .-a:::. 

. . . - . - . . .  - -.. jagreed by =he p a r t i e s  t h a t  they should be disposed of before the  case 
- .  . :.. . -.- -; . - _ - ' _  

. . ........" -. . 
. . -. - , .;I - .. 
. ' . :; ; . .-.<..- . - .'- .;:.--!shou&d be heard on i ts  merits.  Hearings have been had with reference t o  : . .' '.I 

. - ....: : . - :. , 
' these  defenses, evidence introduced, b r i e f s  and requested f indings  of 

' f a c t  by both p a r t i e s  f i l e d ,  and o r a l  argument had. The nJq defenses w i l l  

. :. , 'be . discussed separately.  . - -  . .  .. 
. . .  - 1 

. l  . . Res Judicata  
' - -  1 

. , _,_ .. -. . It is  unnecessary f o r  t h i s  C o d s s i o n  t o  set o u t  i n  d e t a i l  the 
- I  . -  - . - 

reasons why it holds that  the defense of res j u d i c a t a  must be denied. - 
a ' jrefcrence is made t o  i ts opinion i n  the  case of t h e  Nooksack Tribe of 

3 

. .  - . - :i j ~ n d i a n s  vs.  United S ta tes ,  Docket No. 4 6 ,  rendered January 14, 1950. 
. . - - 1  . -- . . 

. -. - A s  i n  the  Nooksack case, t h e  claimant t r i b e  was a t r i b e  with whom no 
- - 

- - ' -  ' . t r e a t y  had been made. With reference t o  t h e  e n t i r e  group of non-treaty 
. r 

. . . . . . . . . . - .  . . . . . . .  I . . .  : .  . . 
. . .  . . . .  . . ' '-- . ---' . '.' . ' Indians,  whoch included the Muckleshoot Tr ibe ,  t h e  Court s a i d  : 

.......... . . . . . . . . . . .  .I..- 1 . . . . . . . .  . . . . . . . . .  - !  . . . . . . .  
I W e  a r e  of the opinion t h a t  t h i s  c o u r t  is without j u r i s -  

- - .  dLctLon I n  a case between t r i b a l  Indians and t h e  United S t a t e s  
_ - : 

1 f o r  =he recovery of the al leged value of lands thrown open t o  
I - ,  public settlement by an a c t  of Congress, i n  t h e  absence of a 

--= --~azy o r  a- a c t  of Congress recogniziag the  Indians '  t i t l e  by 
I 

r-ght of occupancy t o  the same. The s p e c i a l  j u r i s d i c t i o n a l  aczs 



do c o t  con fe r  such j u r i s d i c ~ i o n  (Mille Lac Ind ian  c a s e ,  supra), 
and t h e  i s s u e  i s  a p o l i t i c a l  and n o t  a j u d i c i a i  one. 

I n  s p e c i f i c a l l y  d iscuss ing  t h e  Muckleshoot c l a im  and :he Courz 's  

d i smissa l  thereof ,  the  Court s a i d :  

D i f f i c u l t  a s  it has been t o  t r a c e  t h e  genealogy of t he  
Muckleshoot, i t  is from the  r eco rd  q u i t e  clear t h a t  a t  no time 
has t h e  Government recognized i ts  claimed r i g h t  of occupancy 
t o  t he  v a s t  acreage claimed. 

The Court decided w i t h  r e f e rence  t o  t h e  Muckleshoot c la im,  as i z  d id  

of a l l  t he  claims of t h e  non-treaty Ind ians ,  t h a t  same was based upon t h e  

o r i g i n a l  r i g h t s  of those Indians ,  and s i n c e  they  had never  been recognized 
- - 

- b y  t h e  defendant the  Court under t h e  j u r i s d i c t i o n a l  a c t  had no power t o  

mzke an award theref  or .  

As sca ted  i n  our opinion i n  t h e  Nooksack c a s e  i t  i s  obvious t n a z  

t h e  Court of Claims did no t  dismiss  t h e  Muckleshoot c l a im  on i t s  mer ics  

bu t  because i t  had no j u r i s d i c t i o n  under  t he  j u r i s d k c t i o n a l  a c t  :O 
. . 

e n t e r t a i n  a claim f o r  t he  v a l i d i t y  of  land  based upon o r i g i n a l  I a d i z a  

t i t l e .  I n  keeping with ou r  opXnion i n  t h e  Nooksack c a s e  and t h e  c a s e s  

t h e r e  c i t e d  it follows t h a t  t he  defense  of ~ j u d i c a t a  must be denied .  

C a ~ a c i t y  of Claimant t o  Sue 

I n  keeplng with the Findings of F a c t  i t  is  ev iden t  that t h e  c l a iman t  

s o u p  a r e  t he  descendants of a group t h a t  was formed i n  1856 by t h e  j o i a d e r  

o r  asalgamation of t r i b e s  that were probably p rev ious ly  known a s  t h e  
1 

Skopasish Indians and t h e i r  subord ina te  bands and t h e  Smulkamish I n a i a a s  

:hat =L=e as the Xuckleshoots, and f r o =  and a f i e r  tha; dace saiC I x t L a n s  



. . i 
., - . . I were referred t o  by Indian agents, superintendents of Indian Affairs ,  -- . - .  - --. ,.- A .- _ - .  - - - ,  ..... :-.- :,..; . . ... y-. - .--:,..*..( 

. ... :-:;-? ......... ':. : . -1:'' and antkropologists, aa--.the Mucklesho6t Tribe. Following such reports,  
: .'.,:-. ;-: :: --:: .!.. . .  _-- * . -1 
. . .  -:-: --.:.:5.;. .- . .  ,.,-IT.. .. .-  ... ' 

.- . . .  . . . . . . . . .  . -. - .  . -:-:.. --..--.I the jur isdict ional  ac t  of 1925 w a s  passed by Congress which authorized 
. . . . . .  . .- . .- . . . . . . .  , 

, .-,,. , . . I.+-?;- -. -. . - -. . , ... ...- - ,:.. ' ' 

. . .  . . . . .  . -  . " .:.- . .. --'>,:..:- i -.. ;.-?! a s u i t  by the Muckleshoot Tribe, and the Court of Claims i n  its Findings 
- t - - ; - L w  -, . . I.!..-. 

: ,-..; :;. .-.:.; .,.;-: ....-.: 1 . . . . . . . . ; . . .  . . - 
- . . . . . . . . .  ..L-. - - : .  ;.-:.:-\ of Fact and opinion trdated such group as a t r i be .  , & .'. '.?' .. : -..;a .. - - 

' :..->.-,:. .;. ..,*. -... 
... 2 . .  . . . .  . i  . . -. . . . .  - - -  . .  . . . .  - . .-.. , : : .. .. .; ; , .... I .: 

L .  
Even though said group in a strict sense might not be cal led a . . . . . . . .  . .  . . I  

. . .  .:...: . .  .....:.. ..: - .  j . .. . - .  .. ., . . . . . . . . . . . . . .  . . . . .  . - "-:i t r i be ,  undoubtedly i t  is an "identifiable" group of American Indians, . .  . . . . .  -. 
. . .  ,.. .:.. 

' .-. '. - .  . .- 
- L 

- . - . and uader the recent decision of t he  Court of Claims i n  i t s  Appeals 
*- 

. . . . . . .  
. . . . .  . . : :.. -:'.; Docket So. 14 i n  the case of C. W. McGhee, e t  a l . ,  vs. The Creek Nation . . - _ % . - .:_ 

. - -  -. - a . . .  . .. - - .. : . .: . . .  .. .... ._ - - , .  

. . "- "  .:: and the United States,  and in the  case of Clude F. Thompson, e t  a l .  vs. 
- . :..:..'. , . .-. :.:j . . . . 

Unizad States ,  Appeals Docket No. 9, both decided i n  the  Court of Claims 
-. -. i 

on X s y  6 ,  1952, and reported i n  Vol. 122 of i ts  opinions, it possesses 
- \ 

- >. . . -. .r' 

, . .,- = . t h e  capacisy t o  present a claim before t h i s  Commission. 
I 

. . -  . -  - ! In  keeping with the above, it is the opinion of t h i s  Commission 
: - .  . . . .  . . . . .  . . .  ... 

. .  :. ,- .... ..-..:; t'nat the claim set .forth i n  the p e t i t i o n  herein is not  barred by the . . - i. - 
. . .  - .  . . .. . . . . . . .  . . _ . . . . .  .- ' 1 

. - .___ . - . - -.. --‘- .. ._ ;; _ _  :< - ; I  judgment of the Court of Claims by the decision i n  Case No. F-275, 
. . . .  

. . . .? . - . .  . .  - . - 7 - -  . ' .  . . 
. ... - ... 

. , :, 

- -:: anc the  claimant has, under the provisions of the Indian Claims Commis- 
. > 

, - .  . . . I 
. . .  

. . . .  .. , -.< - .  
. j sior: Act ,  the capacity t o  maintain i ts  action herein. 

t . : = .s:.-: , . . .  . . . . . .  
_: - 

. . * . - -  ; .I .- . .-. , .- . . . 
- . .  - ... - .  . 1' . . . . .  

- - . . 
-. . . . - .  - . -  : . - .  .-- . ; 

/s/Edgar E.  W i t t  
. . . ,-.- . . . . . . . . . .  . . . . .  .. . . . . . ..,.. Chief C o d s s i o n e r  

. . .  . . . - .  - . .  . . . I  . , . . 
. _ _ _ _ _  - _  - - - .  . - . . . . . .  . . . . . . .  . . .  . _ . .  ; -.:::i ; .  We ?oncur in the  foregoingi: 

. . . . . .  . . . . . . . . .  .., 
. . . . . . .  

. . . . .  . . . . - . . . . .  . . . t  

. . . . . .  . . ., .... - : -  . -  - - :  . -  , /s/Locls J. O'Merr 
. .- 

. . . :.. \ . I . . AsscsL--2 Commissioner 
~. . - . . 




