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O t M a r r ,  Commissioner, concurring in part and dissenting 

I join i n  the interlocutory order herein to the extent that i t  

dismisses the f i r s t ,  second, f if th,  sixth and seventh causes o f  action 

sad a-s'the plaintiff $554,589.85 on the third cause of zction, how- 

ever, I cannot assent t o  the awaxd ofL$62&,468.55 on the claim set  

for+ i n  the fourth cause of action for the reasons I shall now state. 

'Phe fourth claim i s  for the dffference between the value of the 

land of plaintiff situate in Eebras%i, which they ceded by the trezty 

tribes in ceding and relinquishing t o  defendant a large area of laad 

of &EUX~ 15, 189,  10 Stat, 1038, asd the purcfizse 

ment paid therefor. 

me historical bacwoand of the c h i s  i s  set 

of met by which i t  is shovn that by the treaty of 

328, I1 gasp. 305, the Otoes and Missmias joined 

price the Govern- 

forth i n  the Findings 

M y  15, 1830, 7 S b t -  

with several other 



lying in Iowa, along and easterly of the Missmi  River, Heither the 

treaty nor the evidence shows the area occupied by plaintiffs, o r  

c l a i m e d  by them, but Article 1 o f  the 1830 treaty, a f te r  cedi= and 

relin@shing al l  the Iowa lands of the several t ri'oes, including 

those of plaintiff,  contains th i s  provision: nEut i t  i s  understood 

that the lands ceded and relinquished by th is  Treaty, are t o  be es- 

signed and allotted under the direction of the President of the United 

States, t o  the Tribes now living thereon, or t o  such other Tribes a s  

the Besident nay locate thereon for hunting, and other -0ses.n 

Tkus, it appears that the several tribes, including plaintiff,  r e  

served the right t o  have lands nassigned and allottedn t o  them, and 

other tribes whi& 3ay be located thereon, nfor hunting, or other 

p r y o s e s . ~  Whether any of the ceded lacis  were &er allotted t o  the 

plaintiff I do hot b o w ,  'but I do b o w  tbat by the tr-v of SwtedIer 

26, 1833, 3 S t a t ,  4311 other Indians were placed on the zsajor part of 

the l a d s  in I o a ,  ceded by the 1830 treaty. While i t  appears tha t  

pkdnt iffs  were located on the vest side of the 1.fissauri end 03 l a d s  
I 

lying between the Big Bemaha a.nd Borth P h t t e  Rivers at the time of 

the 1830 treaty, 1 find nothing inacating a relinqyishment of their 

rights in  the Iowa lands resemed t o  them by Article I of the 1830 

treatg until  the r elin@ b e n t  .thereof in 1854. 

By the treaty of Mart21 15, 1854, 10 stat. 1038, plaint i f fs  ceded 

t o  defendznt w a l l  their country west of the Missouri river11 (drt . I), 

and 'or y t i c l e  3, plaintiffs nrellquish t o  the United States, all 

claim, for noney o r  other t E n g ,  d e r  f o m e r  tzeaties, a d  at' c M m s  

vhich they may have heretofore, at an;r tine, se t  up, t o  any land on the 
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eas t  s ide  of the  Missouri r iver ."  Obviously, the  re fe rence  t o  land 

on the  "east s i d e  of t h e  Missouri r ive r"  w a s  the  Iowa land i n  which 

p l a i n t i f f s  retained t h e  r i g h t  ' t o  have a t  l e a s t  a p a r t  thereof as- 

signed and a l l o t t e d  t o  them "for hunting, and o the r  purposes." What 

the !!claims f o r  money o r  o ther  thing,  under former treaties" were 

does not appear. A t  any r a t e ,  defendant and the  p l a i n t i f f s  con- 

sidered the  land claim and claims under former treaties of importance, 

f o r  by Article 4 the  considerat ion the re in  set f o r t h  was expressly 

s t a ted  t o  be i n  "payment f o r  the  country herein ceded and t h e  re- 

linquishments herein made." No separa t ion was made of t h e  amounts 

t o  be paid a s  the considerat ion f o r  the Nebraska lands  ceded o r  of 

the amount t o  be paid f o r  t h e  relinquishments Lbove inentioned, e i t h e r  

i n  the  t r e a t y  or  shovn by the  evidence, s o  i t  is impossible t o  tel l  

what pa r t  df the  considerat ion was fo r  t h e  cession and what was f o r  

the  relinqufshment, but we must assume t h a t  p a r t  of t h e  considerat ion 

was  f o r  t h e  relinquishment of r i g h t s  i n  the  Iowa land and r i g h t s  

under former t r e a t i e s .  

The Comrmission by i ts finding 12 (3) states t h a t  t h e  t o t a l  con- 

s ide ra t ion  paid f o r  t h e  cession of the Nebraska land and f o r  t h e  re- 

linquishment of p l a i n t i f  f s '  r i g h t s  i n  t h e  Iowa lands  was $463,423.74, 

and a l s o ,  t h a t  there is no evidence t o  show what p a r t ,  i f  any, was 

f o r  the  gelinquishment of t h e  p l a i n t i f f s '  claim t o  t h e  l ands  east 

of the  Missouri River, but t r e a t s  the  e n t i r e  amount expended f o r  

the  Indians under the  1854 t r e a t y  a s  the  considerat ion f o r  t h e  cession 

of the  Nebraska lands (pp. 10, 11, 1 2  of Opinion) and on t h a t  bas i s  

makes t h e  award on the  Fourth Cause of Action i n  the  amount of 



-. , *.-... - I 

. .. " .  
, . .. - , The plaintiffs concede that it i s  impossible t o  detembe what 

. . -. . : % I  . . ,  
, . .  . .. :.." 
. . .. :, -.;:.i -..:-- .,.. -. . i 

portion of the consideration stated in the 1854 treaty w s  for the 
. ;.,. . ..-. ;: . -.?I . .  . - .  . ...., - . I 

. . . .  . 
...: .,-. . :../..;.j . ceded lands west of the Missouri (in b~ebraska), and what part was for  
. _  . . .  . . . . . . . . 

. - .  . .  .'I.{ 
- .-.. . -  .. - 

- - ....,.,; -...-., 
, ' .- .- - ? .  . ; the relinqpishment of their rights i n  the lands lying east of the 

> ., . a ., 
. .* .' -.A i .- .. 

.. : .- . - . - .<.:... .'I Missouri (in fowe.), but they assume that a substantial part of i t  
. . .  . . . I .  ._ . 
. . - .  :. ... - . :.- r.! 
- ' . ., .. '-. 

, .  . ,  ... ' J 
, .  . . .  

vent for the relinqpishment, for they suggest tbat the Commission 
. . ' . , .  .;-.- ... . . . . .  ... . . ' . I  

.:j . , 
, ... 

take an aarbitrary figurea of one-third of $463,423.74 a s  consider- 
- . - _:._ . 

7 .  

. . . . ! 
. . . .,. -: 

. . . , 

ation for the relinquishment, (pp, 1&9, plaintiffst brief, and 
.I. '. . : - .  - , 
- - .  . . proposed findfags 18, 21, pp. 29&3OO of brief ,) 

'Phe Commission, as I have said, has considered the entire amaunt 

paid the fndians under the 18% treaty, $463,423.74, zs the consider- 

ation for the cession of the Xe'bmska lands, I think this i s  cantraq 

to the evidence and inconsistent with findings and opinion, We are 

here dsling w i t h  the question as to whether the amount the Indians 

received for  their Bebrash laad under the 1854 treaty was unconscion- 

ablg. Certainly the amount they received for the land they ceded i s  

necessary t o  determine that question, Merely for df scussion, su-qose 

ve take plaintiffs nmbi trary figurea of $308,.949 -16 (prooosed 

iindfag 21 of plafntiffst brfef, p. 300) as the amaunt they received 

for the Hebrasb cession valued by the Commission at $1.00 per acre, 

obviously, an entirely different problem would thus be pesented 

than that detensLned by the Commission insofar as unconscionable 

c o n s i d ~ t i o n  i s  concerned, Furthemore, the anaunt received f o r  

the Bebrash lands rust be determined by the evidence and not based 

upn an aarbitrarg f i y r e ,  as plaintiffs suggest, or upon a finding 



not sqpor ted  by evidence, a s  I believe i s  the s i tuat ion here. And i t  

vould nrake no difference whether the ground of recovery i s  based upon 

unconscionable consideration - which the  Comdssion doubts (Finding l 7 ) ,  

. o r  upon the ground, a s  the Commission s ta tes ,  t h a t  nthe payment of so 

inadequate a consideration was unquestionably unfa i r  and resul ted i n  

an in jus t ice  to  the p la in t i f f  t r ibea  (Finding IT), f o r  i n  e i ther  case 

the resul t ing award would be erroneous b e a u s 8  of the u n c e r a i n t y  or  

impropriety of the amount dehc ted  from the value fo r  the consideration 

paid i n  order to  fix the amuunt the p l a i n t i f f s  a r e  en t i t led .  

m i n ,  but aside from the f a c t  t h a t  there i s  no wzy d e r  the 

evidence to deternine w h a t  the p l a i n t i f f s  were paid f o r  the Hebrash 

U, I think the award f s erronems becanse the Commission did not 

and lying autside the Nebraska area ceded by p l a i n t i f f s  in 1854, a 

put of the consideration f o r  that cession, 

fn arr iving at the amount of the ak-arrd, $624,468 -5, the Com- 

mission found there were 1,250,000 acres  of land ceded and i t  deducted 

from th i s  acreage the 162,107,71 acres  on the Blue River, leaving a 

ne t  of 1,087,892.29 acres vzlued a t  $l.00 per acre, and i t  then de- 

ducted from the value of t h i s  net acreage $k63,423.74 ( b e i x  the to- 

sum of the eqenditures made by defendant p r s u a n t  to  ~ r t i c l e s  4, 5, 

7 a d  1 2  of the 1854 treatj-) and thereby arrived at  the anaunt of the  

award, In t h i s  vay, the Conmission, i n  effect ,  included "Ye U u e  

X v e r  t r a c t  a s  y t  of the considasatioa, altno+ finding 1 6  clear13 

indicates  that th i s  land m s  not deened a -wt of the consideration, 

I vuuld concede that i f  the v z l u e  of the i3lue U v e r  t r a c t  was 



$1,00 per acre the Commissiont s figures are correct, however, the method 

used in reaching the result assumes an arbitrary value of @,00 per acre 

for the Blue River land, IChis, in m y  opinion, i s  an a r t i f i c i a l  value, 

for there i s  no proof whatever as t o  the value of the Blue River t ract  

a s  of the time plaintiffs a c e r e d  it, There i s  proof though (Ffndings 

1&20), that i n  the l a t e  18701 s and ear ly  lS80f s this  same land was 
- .  . 

sold.for nearly me million dollars, These sales do not, of course, 

f i r  the valae as of  1854, but indicste that the tract bas of substantial - 
value when acquired. Brtt whether the value i s  more o r  less th;m $1 .OO 

per acre i s  imcsterial, for in my judgment value must be based on evi- 

dence and only i n  t h a t  way i s  there any le@ basis for a finding based 

thereon. 

Vhat I have said concerning the Blue River tract wauld not, of 

course, solve w basic objection t o  the amrd, even i f  the value of 

the tract were proved, because the value of that trssct, if added t o  

the amount the Comnissio~ found t o  be the consideration, vould sir@ly 
. '* 
show the t o t a l  consideration paid for the cession of the Hebmska land 

and the relinqaishment of the reserved rights of plaint i f fs  i n  the Iowa 

land and undsr treaties prior fo 18%. 

/a/ L a u i s  J. 01%- 
Associate Cosmissioner 




