
CIURLZS 3. W I L L M S ,  JOSEPH 
IEDTHUNDm, and H A R Z  OWEX 
as r e p r e s e r t a t i v e s  of the  
Xez Perce  Tribe,  

P e t i t i o n e r s ,  

V. 

THE: UmITED STATSS OF AJSBICA, 1 
1 

Docket No. 180 

Respondent . - j 

Decided October 17, 1952 

Appearances : 

John D. Su l l ivan ,  wi th  whoa . 
was M r ,  Ass i s t an t  Attorney 
General J m e s  g. !dcInerney, 
Attorneys f o r  Respondent. 

Kenneth 2.. L. Simmons, and 
the f inn  of Wilkinson, Boyden 
and Cragun, Attorneys f o r  
P e t i t i o n e r  i n  Docket No. 175 

David Cobb and I. S.  Veissbrodt ,  
Attorneys f o r  P e t i t i o n e r s  i n  
Docket Ro, 180, 

OPIBION OF T3E CO3LlISSIOX 

'~ 
P39 CUSIAX, In order  t o  unders tan6 the  ques t ions  determined i n  t h i s  '\ 

\. 

case i t  ail1 be necessary to set f o r t h  the s t a t u s  o f  the  c l a b  i n  t h i s  

Docket No. 180. 

On J d y  30, 1951, the Eez  Terce  Tr ibe  of Indians f i l e d  a p e t i t i o a  

(Docket Ro. 175) based q o n  a c l a i a  a r i s i n g  out  of a t r e a t y  betxeen t h e  



- e 

- \ C 
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Hez Perce Tribe of Indians and the  United S t a t e s ,  dated June 11, 1855, by 

which the t r i b e  ceded i ts  lands loca ted  i n  the S t a t e s  of Idaho and Washing- 

ton, reserving therefrom a reservat ion i n  the  S t a t e  of Idaho, and a claim 

a r i s i ng  out of the t r e a t y  between the  same p a r t i e s ,  dated June 9, 1863, 

involving s a i d  reservation. Thereafter, and on J u l y  31, 1951, nCharles E. 

Plillians, Joseph Redthunder, and Harry Owhi, as representa t ives  of the  Xez 

Perce Tr ibesn f i l e d  the  pe t i t i on  herein  f o r  c l a i m  based ugon tine same 

t r e a t i e s  referred to above. The two claims a re  subs t an t i a l l y  the same 

insofar a s  those t r e a t i e s  a re  concerned, and both a s s e r t  claims by, i n  

Docket No. 175, and fo r ,  in.  Docket No. 180, the Nez Perce Tribe. 
. . . . - - 
. . 

In Docket No. 180, the pe t i t i one r s ,  i n  paragraphs 31 t o  38, inclus ive ,  

s t a t e  a claim which was not included i n  Docket Eo. 175, f o r  trespasses 

upon the  reservation lands of the ITez Perce Tribe. This c l a i m ' i s  not  

d i r ec t l y  involved here. 

On July 25, 1952, the defendant f i l e d  a motion i n  each of s a id  cases 

f o r  an order requiring the consolidation thereof f o r  the pnrposes of trial, 

and 'on July 30. 1952, the pe t i t i one r  i n  Docket No. 175 f i l e d  a motion. the 

substance and e f fec t  of which w a s  t o  require  the a t torneys  f o r  p e t i t i o n e r s  

i n  Docket Bo. 180 to exhibit  t h e i r  author i tg  o r  warrant of a t torney t o  a c t  

on behalf of the Sez Perce Tribe, and i n  the  event they had no such author- 

i t y ,  to dismiss the pe t i t i on  i n  Docket Ro. 180. The motion of the  defendant 

and the  motion of the pe t i t ioner  in Docket No. 175 were heard before the  

Commission on the  9th day of October, 1952, and taken under advisement. 
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The s o l e  ques t ion  t o  b e  d e t e r m i n e d - i s  whether t he  a t t o r n e y s  f o r  t he  p e t i -  

t i o n e r s  i n  Docket Bo. 180 have a c o n t r a c t  which enables  them t o  p r e s e n t  

and p r o s e c u t e  the c l a im  of t h e  Nez P e r c e  !!kite o f  Indians  a g a i n s t  t h e  

United S t a t e s .  In t h i s  connection, i t  may be  said t h a t  t h e  a t t o r n e y s  

f o r  p e t i t i o n e r s  i n  Docket Bo. 180 r a i s e  no qnes t ion  a s  t o  t h e  r i g h t  of 

t h e  p e t i t i o n e r  i n  Docket Bo. 175 t o  p rosecu te  t h e  claims h e r e  i n  quest ion.  

In  f a c t ,  they  t a c i t l y  ag ree  t h a t  such p e t i t i o n e r  has  a r i g h t  t o  prosecute  

such claim,  and t h a t  t h e  a t t o r n e y s  r e p r e s e n t i n g  t h e  c la imant  have an 

approved c o n t r a c t  t h e r e f o r ,  b u t  contend t h a t  they ,  too,  have such r i g h t .  

According to  t h e  evidence o f f e r e d  at the  hea r ing ,  i t  aDpears t h a t  some 

1261 e n r o l l e d  men5ers of the Nez P e r c e  Tr ibe  r e s i d e  on the  ~ e z  Terce r e se r -  

va t ion  i n  Idaho; t h a t  1 5  e n r o l l e d  mezabers of the :Tez Pe rce  Tr ibe  r e s i d e  i n  

the  C o l v i l l e  Reservat ion i n  t he  S t a t e  of Rash ing tm,  and t h a t  t he re  a r e  

115 e n r o l l e d  members of such t r i b e  who r e s i d e  on o t h e r  r e s e r v a t i o n s ,  o r  

o u t s i d e  of Indian r e se rva t ions .  

The C o l v i l l e  Reserva t ion  was e s t a b l i s h e d  i n  t he  S t a t e  of  ?lashington 

f o r  t he  pnrposz of s z t t l i n g  thereon a n m b e r  of t r i b e s ,  o r  perhaps tha 

remnants thereof ,  as the  Sec re t a ry  o f  the  I n t e r i o r  n i g h t  p l a c e  thereon. 

According t o  ? e t i t i o n e r s t  S x h i b i t  Bo. 1 i n  Docket No. 180, we f i n d  

t h a t  a c o n s t i t u t i o n  and bylaws f o r  the C o l v i l l e  S e s e r v a t i o n  w a s  a d o ~ t e d  

and t h e  Prsamble artd A r t i c l e  I of t he  Cons t i t u t ion  r eads  as fo l lows :  
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- . - p w u  

-we, the people of the  ~ o l v t l i e . ~ e s e n a f i o n  i n  the S t a t e  of 
Washington, i n  order t o  form a recognized r o r e s e n t a t i v e  council 
t o  handle our  Reservation a f f a i r s ,  and i n  o rde r  t o  improve the 
economic condit ion of oursslves and our p o s t e r i t y ,  &o- hereby 
e s t a b l i s h  t h i s  Const i tu t ion and Bylaws. 

The ob jec t  and purpose sha l l  be  t o  p rono te  and protect  the 
i n t e r e s t s  of t he  Colv i l l e  Indians and t o  p r e se rve  peaceful z d  
cooperative r e l a t i ons  with the Off i c e  of Indian Affa i rs ,  i t s  

- o f f i c e r s  and appointees. 

It i s  apparent from the above-quoted provis ions  of the Consti tut ion tha 

the  Indian people res id ing npon.the Colv i l l e  Reservation organized all of 

the Indians e n t i t l e d  t o  r e s i de  thereon, without regard  t o  t h e i r  previous con- 

nection with, o r  membership i n  Indian t r i b e s  o r  bands. This L s  f u r t he r  

shown by the t h i r d  amendment t o  the Const i tu t ion and Bylaws a d o ~ t e d  on 

April 14, 1950, which l imi ted  the membership i n  t h e  Confederated Tribes of 

the Colv i l l e  Reservation t o  persons of Indian blood whose names appear a s  

members of the Confederated Tribes on the  o f f i c i a l  census of the  Ind ims  

of the Colv i l l e  Reservation, as of January 1, 1937, and the  children of snch 
I 

members born a f t e r  the  da te  of snch census.  oreo over, i t  i s  shorn t ha t  t h e  

h s i n e s s  Council of the t r i b e  i s  e lec ted  from d i s t r i c t s  of the resemat ion ,  

without regard t o  any t r i b a l  coimection o r  descent, 

Coming t o  the contract  betxeen t he  a:torney~, James 3. C u r r y ,  I. S. 

h i s s b r o h t ,  and Lyle Keith, upon which they d q e n d  f o r  au thor i ty  t o  represent  

the  t h r ee  individual  Xez Perce Indians of the Colv i l l e  Reservation i n  

Docket No. l eo ,  we f ind  (pe t i t i one r ' s  Exhibit No. 3, in  Docket No, 1 7 5 )  



t h a t - a t  a general meeting of the."Confederated Tribes of the Colville 

Beservation," those Indians on October 15, 1949, adopted a resolution 

rec i t ing  i n  effect  that  the Confederated Tribes of the Colville Reserva- 

tgon have claims against the United States ,  whish they desire to  prose- 

a t e  and f o r  that  purpose authorized cer tain named persons to  enter i n t o  

a contract, o r  contr&cts, with sa id  attorneys f o r  the prosecution of t h e i r  

clalms, and the Business Council of s a id  group 

approved such contract by a resolution adopted 

1943, by unanimous vo t e, 

ra t i f ied ;  confirmed and 

on the 28th day of Novem?~er, 

Pursuant to such authority, such Business Council on the 28th d a y  of 

Hovember, 1949, entered in to  ~I.I agreement be tmeen "The Confederated Tribes 

of the Colville Reservationn ( thereaf te r  i n  said agreement called "The 

Tribestt), and said attorneys, which agreement was approved by the Secretary 

of the Inter ior ,  

'A reading of the contract convinces us that  i t  was intended to,  and 

did cover only claims of the ent i ty  referred to  i n  the Constitution and 

Bylaws above mentioned, the resolution of the General Council and the 

Business Council of that g r o q ,  and the contract i t s e l f ,  namely, The Con- 

federated Tribes of the Colville Reservation, Had i t  been intended t o  

cover the claim here in question, very s i e l e  Language could have been 

inser ted  to  show that puqose.  We nust assume that  the attorneys who a r e  

p a r t i e s  thereto, would have recognized the need of such langage  and would 

have inserted i t  had i t  been so intended. 



- - - -  - 
- .  

fn support of t h e i r  posit ion the pe t i t i one r s  i n  180 r e f e r  to  an 

instrument (EX, 2 i n  175) en t i t l ed  " C l a i m s  authorization f o r .  the Joseph' s 

Band Nez Perce Indian Tribe o r  Band." This instrument i s  signed by the 

three individual p l a i n t i f f s  in 180, members of sa id  Joseph's Band, and 

s t a t e s  that the contract of Xovember 28, lgbg, w a s  intended t o  authorize 

s a i d  attorneys to  represent sa id  Josepht s Band -and, theref ore, they 

authorize sa id  attorneys t o  present to . the  Indian C l a i m s  Conmission the 

claims of the Joseph's Band end to  be compensated f o r  t h e i r  semices  in 

accordance with the agreement of November 28, 1949. Here again i s  an 

authorization to  prosecute the claims of a band, Joseph's Band, of the 

Nez Perce and i t  nowhere aDpears therein that  authority i s  grapted t o  

prosecute a claim of the Nez Perce t r ibe ,  which i s  the claim pleaded i n  

180. Even i f  the nauthorizationn were considered a contract between the 

signers and the attorneys, i t  is s t i l l  of no force because it w a s  not 

approved by the Comissioner of Indian Affairs. 

Seqtion 81 of T i t l e  25, U.S.C.A. (8.5. Sec. 2103) provides that  no 

agreement sha l l  be made with any t r i b e  o r  i n d i v i b a l  Ind im f o r  the  pay- 

ment or delivery of any money o r  thing of value f o r  semices  f o r  s a i d  

Indians re la t ive  to  the i r  i m d s ,  anless  such agreemat o r  contract s h a l l  

be i n  wri t ing and mproved by the Secretarg of the In ter ior  and t h e  Com- 

missioner of Indian kffairs. The section also provides tha t  all such 

cont rac ts  shall be nul l  and void if made in  violat ion o f  s a i d  section. 

This section i s  s t i l l  in force and was construed and applied in the case 

of Pueblo of Santa Rosa V. Y a l l ,  e t  al., 273 U. S. 315; 7 l  L, 'Ed, 658, 



wherein the court said:  - 

But wholly as ide  from t h i s ,  the conveyance and the power 
were both void by fo rce  of I S  2103 and 2116, Revised S ta tu tes ,  
Comp. Sta t .  3% 4087, 4100, 3 e d .  S ta t .  Anno. 2d ed. pp. 776, 
794. The f i r s t  of these  sect ions  provides t h a t  any agreement 
with any t r i b e  o f  Indians f o r  the  payment o r  de l i ve ry  of any- 
thing of value i n  present  o r  in prospective i n  considera t iox 
of s e n i c e s  f o r  such Indians r e l a t i v e  t o  t h e i r  lands  i s  void, 
unless,  anong other  requiremexts, tne agreement is i n  writfng,  
executed before a Judge of a cour t  of record, bears  t he  q p r o v a l  
of the Secretary of the I n t e r i o r  and the Comiss ioner  of Indian 
Affa i rs  endorsed upon i t ,  and contains the nanes of al l  p a r t i e s  
in  i n t e r e s t ,  t h e i r  residence an& occupation; and f u r t h e r  that  
"if made with a t r f be ,  by t h e i r  t r i b a l  au tho r i t i e s ,  the  s c q e  
of authori ty and the reason f o r  exerc is ing t h a t  au thor i ty ,  s h a l l  
be given specifically." * I None of t h e i r  requirenents 
can be dispensed with, and i t  does not  appear t h a t  i n  respect  
of most of then the re  was even an a t t e q t  t o  conply. 

To the  sane e f f ec t ,  see  T l ing i t  and Baida Nations v. Uni ted ,Sta tes ,  102 

C. Cls. 209. - 

Section 1 5  of the Indian Claims Commission Act (25 U.S.C.A. 70n) by 

t h i s  language makes the provisions of Sec. 81 o f  T i t l e  25, U.S.C.B. (R,s. 

2103 1, referred' t o  above, q p l i c a b l e  t o  and con t ro l l i ng  the a t torneys1 

contract  here: "The e ~ l o y m e n t  of at torneys f o r  all o the r  c l a b a n t s  shall 

be subject  t o  the provisions of s e c t i o ~ s  81 and 82-84, o f  t h i s  t i t l e . "  

Since the claim i n  Bo. 180 has been presented without a contract  

aut5or iz ing the  attorneys t o  present  the same, we have no a l t e r n a t i v e  

under the above s t a t u t e  a d  the decisions j u t  r e f e r r ed  to,  b u t  t o  dismiss 

t he  p e t i t i o n  i n  180. 

Ve have s ta ted  a3ove t b t  in p i r a g ~ e h s  31 t o  38, h c l n s i v e ,  in t he  

p e t i t i o n  i n  No. 180, there has been s e t  f o r t h  a claim f o r  t r es3asses  



upon the reserpation -lands of the Nez Perce Tribe. Inaamueh as the 

reasons for the dismbsal of the cause of action referred to above 

apply with equal force to the trespass clains, r e  see  no reason for 

postponing action thereon, so the order which w i l l  be entered herein w i l l  

dismiss the entire petition. 

- .  
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