
BBOBE TKE IMDW CLAIMS CO~~CilISSIO~ 

CHASES E. WILLIAMS, 30- 1 
BMPBUNDEB, and HBRBY om, 
as representatives of the 

1 
1 

Petitioners, ) 
1 

v, 1 

lPHE UNITXD STABS OF BEEElICB, 
1 
1 .  
1 

Docket no. 1s0 

Respondent. ) 
I 

Decidid: June 4, 1952 

David Cobb, with whom were 
James E, Curry, Lyle Keith, 
and I, S, Weissbrodt, 
Attorneys for Petitioners, 

John D, Sullivan, w i t h  whon 
was Mr , Assistant Llf torney 
General Wm, mory Underhill, 
Attorneys for Respondent, 

. a 

PEEL CURI&II, The above-entitled cause is before the Commission 

On a motion to dismiss, filed by the United Stztes, vhicfr motion was 

agued before the Conmission on &rch 6, 1952. 
I 

1 

The graunds for dismissal set forth ia the motion are, briefly 

stated, that the petitioners a r e  not represented by an3 nex2x.r of the 

Nez Perce Tribe, as re~ired by Section 10 of the India Claims Coz- 

. . recow zed by +Ae SecreLai of the Interior as 3av- zuthorikj to 
I 
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represent such t r ibe  and that the clafms'set for th  i n  the petition - 
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. . . . .  _ . .  .d ... ...?..;I . . . .  . . i . . . . .  . . .  ., . are not presented bg sach OTgznized tribe; that the claims' alleged 
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' . -- -'; . f  i n  paragraphs nurnbered 31 to 37, inclusive, was ful ly  l i t igated i n  the - .  * 

-.- .; .- -1 
' ' United States Court of C l a i m s  (95 C, C l s ,  I), and i s  therefore barred 

- -  - -.I 
. j by the doctrine of res  judicata. - 
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!5e f i r s t  three grounds of the motion w i l l  f i r s t  be discussed 
. - 

' together. According t o  the allegations of the petition, the claim i s  
- <  
; 1 

- presented by three named individuals as representatives of the Nez , 
. 3 

1 Perce 'Pribe, and i t  was alleged therein th t  the Xez Perce i s  a tribe, 

- . . band or  identifiable group of Indians whose members have now been dis- 
- - \  

- - - 1 bursed and dwell upon several separate Indian reservations, and t b t  
i 

- .  ; no t r iba l  organization extsts recognized by the Secretary of the In- 

terior  ,s having authority t o  represent such tribe, bard, o r  group. 

-, . I &e governnent has offered no evidence to sustain i t s  allegztion 
.- - . I  

. - 
that the Xez Perce has a tribal organization recognized by the Secretary . . 

. . 
I of the Interior, However, in  the brief subni t ted by the petitioners, -. 

' - 1  

. . , they s e t  forth a copy of a cozstitution aad by-laws of z tribal orga l -  
u -  I 

cLaz th t  such tribal orbaization does not re3reserrt the original 



It appears, however, from the a3legations of the peti t ion -- and 

we are boand thereby f o r  the purposes of tfrts motion -- that the 

claim i s  properly presented by representatives of the original t r ibe  

and that the claim here asserted i s  on behalf and for the benefit of 

such tribe, It i s  tme,  of course, that there i s  no allegation in - 
the petition eq re s s ly  stating that the individuals, CharJes E. 

Williams, Joseph Bedthunder, and Wry OPrfif, a r e  nenbers or dt+ 

scendants of members of such t r ibe ,  However, proof was offered at 

the hearing by petitioners that said individuals were of Xez Perce 

ancestry, so the petition could, and probably should be amended to 

allege the tr ibal  status of such Individuals, 

The question whether the claim has been properly presented, that 

is, by persons having the c a p s i t y  to present it, i s  a q e s t i o n  of 

fact which can only be determined when proof tnereof i s  offered, Ye 

are  not cal led  tqon at this  time to deternine whether the organized 

group w h i c h  f i led  its petition in Docket Ho, 175, or the peti t ioners 

in  the petition herein, Docket No, 180, i s  properly before the Com- 

mission, In other words, i t  i s  our opinion the question as to capacity 

to assert  the c l a i m  i s  not now before the Comissicln and czn only be 

deternlned when presented by proper pleadings and  roof, 

The remini% ground to be dissosed of concerns the question as 



Ses Judi'cak - 
In p a g r a p h s  31 to 37, inclusive, the petitioners set  fo r th  i n  

their petition a claim f o r  gold renoved 3y non-Indian miners froa the 

lands reserved by the treaty of June 11, 1855, 12 Stat,  957, a.nd a claim 

for the use of their  lands 0crnpieC by mining c o d t i e s .  The alleged 

grounds fo r  recovev as se t  for th  in said paragraphs are m i z e d  on 

page 17 of the peti t ion as follotrs: 

Respondent, i n  violation of l a w  and i n  breach of i ts 
fiduciary obligations as guzrdian and trustee i n  possession: 

failed to protect the.l?ez Perce Tribe fron 
trespasses on i t s  l a d s  and froa the taking 
of i t s  progerties f r o 3  said lands, 

fai led to safeguard the rights of %he Nez Perce 
Tribe t o  daaages for  the unlatfiul t reqpsses  on 
i t s  lands. 

failed to safeguard the rights of Xez Perce Tribe 
t o  royalties or other compensation for the nnlat.rf'ul 
mining of the gold on i t s  3and.s. 

Converted the gold nnLatcfully m i n e d .  and renoved from 
the lands of tine Bez Perce Tribe t o  i t s  ovm use, 

Encouraged the said-unlawful trespzsses u?on aad the 
mining 2nd remova3 of the gold fron the lands of the 
Eez Pace  Tribe by purcksing the szid gold fro= the 
trespssers.  

It i s  these &legations that petitioners deend on as disti%-ishL% the 

present case from tke foraer case, 95 C. Cfs, 1, relied uson by the Govern- 

sent as res judicata, 

C ~ ~ s e l  for petitioners make the point t h t  under the jurisdictiomL 

a c t  ( ~ e b ,  X ) ,  1929, 45 stat, 1249) i n  the f o n e r  case the C o u r t  of Chins 

no jurisdiction t o  d e t e r ~ a e  equitajle c h i n s  o f  the f n d i a s ,  sxh as 

a e ~  claim this t o  be. Section I of 'ht =ct m e  the C m t  of Clzins 

jvi sdiction to 

. - 
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- - n* * hear, deternine, adjudiczte, a d  render f ina l  
-- I , J e e n t  on all le& and equlta'ole claims of thatsoever 

.- . 
=tare of the Xez Perce Tribe of Izdians i n  Idzho, or of 

. j ang band thereof, w i n s t  the United Stat.es, zr ising under 
or grming out of the ori&nal Indizn t i t l e ,  claim, or rights 

' i of the said Indizn tr ibe o r  an7 band tinereof, inchding all 
! t i t l e  claln, o r  rights grotring out of t rea t ies  of June 11, 

, 1 1g55 (!D=l.fth Statutes, page 9571, and ~ u n e  9, 1 ~ 6 3  (One 
M e d  and f o r tpe i&th  Statutes, page 673), and an agreenent 

, of May 1, 1893, a~3roved by 'Act of Congress of -st 15, 1894 
(Twnt.g-eighth Statutes, page 286), with the szid Xez Perce 

I Tribe or bands of Indians, i n  comection with tfie Dez Percs 
. - 1  Beservztion in the Stafes of Idaho a d  Oregon, azd 

more par3icularljr as to the following claims: 

83. Claim for gold mined znd renoved b;r white nen, 
without authorrty znd i n  trespass, from the Bez Perce InCizn 
Resemation lands i n  I W o  prior  to the treaty of June 9, 
1863, and i t s  e g a r o ~ d  o r  rzt if icat ion by t>e Senzte on 
&ril 17, 1867 ( ~ o u r ~ e e n t h  Statutes, page 647), ceding such 
lands to the United SAtates, such clain, i n  any event, not t o  
exceed oneeighth of the mount of gold so nined znd renoved: 
Provided., T h a t  this Act sh2l.l. not be construed as  creatizg zny 
rights w h i c h  m y  be d e  the b s i s  of a l ega l  or e p i b b l e  
cans8 of action but s h d l  only wthorize the said Xez Perce- 
Tribe of M i a n s  to present t o  the United States Court of.-' 
C h i n s  f o r  adjudication such leg& rights a& c h i n s ,  i f  any, 
which EX exist under the treat2 es a& agreenents mentioned 
i n  this Bcf .a 

5 s  ue see that the C o u r t  of C l e s  wes enpowered t o  zcijuc?icate call 

legal and equitable c h i a s  of whatsoever naturen the Iadians F a d  against 

the United States, arishg o r  growing out of the o r i g i d  InCizn t i t l e ,  

c b i ~ l s  oz rights of said Mia tribe o r  zng band thereof, hcl.ilding d l  

title, dens o r  ri&ts growing out of t he  t reafies of 1855, 1863 

fhe -eenent of 1893, Bnd by Sec.i;ion 1(3),  sup=, t3e gold loss wzS 










