
BEFORE THE fMIIld7 CLAIMS COMl4ISSION 

THE C O i D Z D ~ T ~  TRIi3ES OF 
THE COLVILLZ R3SBVhTIOH 
as the regressncative of the 
JOSEPK &'ID OF T S  IF3 PBCE 
T m X ,  ET AL, 

Pet i i ioners ,  ) 
1 

Bespondent. 

Docket Ho. 179 

W i d  Cobb, with whom were 
J a m s  6, Cnrq., Iqle Keith, 
and I. S. Weissbrodt, 
Attorneys f o r  Pe t i  t i m e r s .  

John D. Sullivan, with whom 
w a s  Mr. Assistant Attorney 
General Wm. h o r y  Underhill,  
Attorneys fo r  Respondent. 

The c l a i m  involved in t h i s  poceeding  a r e  asser ted 

i n  b&lf of the J o s e ~ h  b d  of  the ITez P s c e  'h-ibe, by the Confederzted 

Tribes of the Colvil le Sese-~zticrn, u d  by Charles E. W i l l i a m ,  e t  al, 

a s  t5e r e r z szn -a t ives  of the  J o s 9 h  Band f o r  alleged breaches by the 

reslondent of i t s  alleged f i d i a c i u ~  o b l i , a t i  ons to the p e t i t i o n e r s  . 
95.0 rss2oxisnt filed on Nove53er 21, i951, a zotion to  Lisziss ,  

said notisz being 'based on the contenticn of the r e s ~ o n d e a t  t h t  nom 



o f  the c l a i m s  asserted i n  the petition i s  a c l a i m  % a n s t  the United 

States Ron behalf of any Indian tribe, band, or other identifiable 

g r a y  of American Indians," as contenplated and rewi red  by Section 2 

of the Indian C l a i m s  Comission Act, 

The petitioners, controvertfng the motion of respondent, alleges 

that the claims being urged &e thdse of athe Joseph Bznd of the Eez 

Perce Tribe"; that said band i s  alleged to be *a tribe, band or identi- 

f iable  group of Indizns residing on the said Colville R e s e r v a t i ~ n , ~  znd 

that =id Confederated Tribes i f  the ' ~ o l v i l l e  Reservation has authority 

as . the  representative of the said Joseph Band to asse r t  the clains; o r  

if =id t r ibes  have not such authority, then the individuzl ljeti tiooers 

as rnezhers of said Joseph Band are authorized to br ing  the claims as 

the representatives of a l l  the members of szid band, 

petitioners allege that the respondent ~ o n g f ' u l l y  has refised t o  

pay and has never paid to Josephls Band, or a& of the me~bers thereof, 

Or ce i t s  p r o  rzta shzre in the t rus t  Pnnds and sroperties of the Nez 2, 

Tribes; also, that res9ondent =in violation of law and in breach o f  i t s  

f i d u c i a r ~  obligati-ons wrongfully has refused to  .ad has never d e  zsg 

allotments of lands of the Xez Perce %%be to Jose-oh's Bznd or any of  

the members thereof. * 

- As reason of such alleged wrongf'ul a c t s  the petitioners pray Potkt  

the res~ondent be required t o  render a f u l l  and c q l e t e  zccounting with 

ressect to t rus t  properties alleged t o  have been under i t s  cont,r01,~ 

and that res2ondent be required t o  nray to Jose&'s Eand sa& an aaoun t  



as is  revealed by such an accounting t o  be due end u q a i d ,  togetLer 

with in te res t  ,* 

The respondent in su2port of i t s  motion to  dismiss contends t h t  

the claims asserted a r e  non behalf of certain members of the t r i b e  

rather than the t r ibe,  namely, neabers who claim to  'be a lso  ioem'oers 
L 

of the Joseph 3 a n d . W  

The respondent urges i n  support of i ts motion to disaiss tmt 

the claims of the pet i t ioners  a r e  based on the contention that the 

individual menbers of Josephta Band did not ge t  the i r  PO rata share of 

the trust funds and properties of the Xez Perce Tribe anC t h t  they dLd not 

get  any i n d i v i d d  allotments of laads of the Nez Perce ~ r i b e ,  a d  that 

therefore the only recovery that could be had, i f  any at a l l ,  would be by 

reason of wrongs suffered by the Fndividual nenbers of the e t i t i o n e r  

band ra ther  ttrn a ~ o n g  suffered .by the Band is a a n d .  In the d b  -- . 

termination of the question here involved -. the allegations contzlnei: i n  

the pe t i t ion  must be considered as t r u e ,  (See opinion of th is  ComLssi on 
I 

i n  the Loyal Creek case, Docket Ho ; 1) . 
The pet i t ion  alleges that Jose-&'s Band as a mezber of the Xez 

perce Tribe had rights, in teres t  and c l a h s  i n  certain szecif i& 

propert ies  and fads of the Bez Perce ltribe uld that as t o  suck b t e r -  

e s t  as a band they have suffered wrongs at the hands of the res3ozdent. 

As t o  whether or not.  these r ights  rested uzon the i n d i v i & d  c U z s  of 

members i n  the Jose& Bvld - as tke res?ondent infers  a s  the  ,ccqose 

of i t s  notion, i s  a question t'bt m only be deterzined a f k z  h.-~-i= 



the evidence that may be introduced in supsort thereof. A s  stzte2. 
* 

by the Court of Claims i n  i t s  opinion i n  the Indims of Czlifornia 

case ( f n d i u l  Claims Commission, Docket So ,  31) nfor j u r i s d i c t i o d  

purposes, which relate only t o  the authority to entertain t:?e petition 

and to hear a d  determine c h i n s ,  the ner i t s  and the nature of  the 

proof that w i l l  be required t o  establish the claims, are  not invo1ved.U 

As the peti t ion asserts a tribzl c h i n  and requests t r i ba l  re l ief ,  

respondent is not entitled to i t s  motion for  dismissal on the s l ed ings  

alone, Also see McGhee, e t  al v, United States, 121 C, Cls. I 

decided May 6, 1952, In  our opinion evidence i s  required i n  order that 

the question of whether o r  not the c l a h s  asserted are t r i b z l  claizs or 

a r e  i n d i v i d d  ch ins  t o  

respondent's notion must 

however, to the right of 

the trial of the case on 

! 

May 27, 1952 

be determined. Berefore i t  f cllovs thzt the 

be overnrled; sane to be trlthcut grejudice, 

the respondent t o  urge the s m e  defense upon 

i t s  nerits.  




