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BEFORE THE INDIAN CLAIMS COMMISSION

THE COUFEDIRATZED TRIBES OF
THE COLVILLE RISERVATION

as the representative of the
JOSEPH RAYD OF TE% NEZ PERCE
TRIBE, ET AL,

Petitioners,
Ve Docket No, 179

THEE UNITED STATES OF AMERICA,

Respondent,

Decided: May 27, 1952

Appearances:

David Cobb, with whom were
James &, Curry, Lyle Kelth,
and I, S, Weissbrodt,

Attorneys for Petitioners,

John D, Sullivan, with whom
vas Mr, Assistant Attorney
General Wm, Amory Underhill,
Attorneys for Respondent,

OPINION

PER CURIAM, Tﬁe claims involved in this proéeeding are asserted
in behal? of the Joseph Band of the Nez Perce Tribe, by the Confederated
Tribes of the Colville Reservation, énd by Charles E, Williams, et al,
as the representatives of the Joseph Band for alleged breaches by the
respondent of its alleged fiduciary oblizations to the petitioners,

The respondznt filed on Noveamber 21, 1351, a motion to dismiss,

said motion being based on the contenticn of the respvondent that none
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of the claims asserted in the petition is a claim against the United
States fon behalf of any Indian tribe, band, or other identifiable
group of American Indians,® as contemplated and required by Section 2

of the Indian Claims Commission Act,

The petitioners, contr_ovei'ting_'the motion of respondent, é,lleges
that the claims being urged are those of fthe J oseph Band of the Nez
Perce Tribe®; that sald band is all_eged to be "a tribe, band or identi-
fiable group of Indians residing on the said Colville Reservation,® and
that s2id Confederated Tribes of the» Colville Reservation has authority
as .the represéntative of the.sa.id. Joseph_ Band to assert the claiams; or
if s2id tribes have not such author;f.ty, then tﬁe individual petitioners
as menbers of said Joseph Band are élthorized to 'bring the claims as

the representatives of all the members of said band .

p

Petitioners allege that 'thé féspoﬁdéﬁt i!wfbnéﬁ:l_ly has refused to
pay and has nevei paid %o Josépﬁ's' Bg,nd, 'oz"' anyof the members thereof,
its pro rate share in the trust funds and properties of the Nez Perce
Tribe”; also, that respondent #in ’vi.olation of law and in breach of its
fiduciary obligations wrongfully has refused to _a.ﬁd hasg never made any
allotments of lands of the Nez Perce Trite to Jc;seph‘s Band or any of

the members thereof M

As reason of such alleged wrongful acts the petitiomers pray %that
the respondent be required to rend_.g'r a full and complete accounting with
respect to trust properties alleged to have been under its control,®

and that respondent be required to "pay to Josephl!s Band such an amount
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as 1s revealed by such an accounting to be due and unpaid, together

with interest,®

A

The respondent in suppoft- of its motion to dismiss contends that
the claims asserted are "on behalf of certain members of the tribe
rather than the tri‘be,- namely, members who claim to be also members

of the Joseph Band."

The respondent urges in support of its motion to dismiss that
the claims of the petitiéﬁers are based on the contention that the
individual members of Joseph!s Band did not get their pro rata share of
the trust funds and propert_ie_s of the Nez Perce Tribe and that they did not
get any individual é.llo’gments of lands of the Nez Perce Tri‘be, and that
therefore the only Tecovery tha.t' cmﬂ.d be had, if any at all, would be by
reason of wrongs suffered by t_he iﬁd.iv__idual mez;xbers of the potitioner
band rather tken a wrong suffered ’oy the Band as a B;and.. In the do-
terminat:;;l of the question here :mvolved. the allegations contairned in

the petitlon mast be considered as true. (See opinion of this Commission

in the Loyal Creek case, Docket No. l)_ .

The petition alleges that Josej.;h‘ sl Band as a member of the Nez
Perce Tribe had rights, interest and _c;lain@ in certain specified
properties a.nd .fundé of the Nez Perce Tribde and that as to such inter-
est as a band they have suffered wrongs a.t_ the hands of the resoondent.’
As to whether or not these rights rested upon the individual claias of
members in the Joseph Band — -as- tie respondent infers as the purpose

of its motion, is a question that can only be determined afier hearing
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the evidence that may be introduced in support thereof. As stated
by the Court of Claims in its opinion in the Indians of Czlifornia
case (Indian Claims Commission, Docket No. 31) ®for jurisdiciional
purposes, which relate only to the anthority to entertain the petition

and to hear and determine claims, the merits and the nature of the

proof that will be required to establish the claims, are not involved."

As the petiiion asserts a tribal claim and requests trival relief,
respondent is not entitled to its motion for dismissal on the pleadings
alone, Also see McGhee, et al v, United States, 121 C. Cls. ,
decided May 6, 1952. In our opinion evidence is required in order that
the question of vhether or_not the claims asserted are tribal claizs or
are individual cleims to be determined., Therefore it fcllows that the
respondent!s motion must be overruled; same to be withcui prejudice,
however, to the right of the respondent to urge the same defense upon

the trial of the case on its merits.

May 27, 1952





