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B BEFORE THE INDIAN CLATMS COMMISSION

}THE SEMINOLE NATION,

Petitioner,
Docket No. 53

o o Nt N N S N A

Defendant.
Decided April 22, 1952

Appearances:

Roy St. Lewis, with whom was
Paul M. Niebell,
Attorneys for Petitionmer.

Maurice H. Cooperman, with whom was
Mr. Assistant Attorney General
: Wm. Amory Underhill,
S Attorneys for Defendant.

OPINION OF THE COMMISSION

O'Marr, Commissioner, delivered the opinion of the Commission.

The Seminole Nation makes claim against the United States in the

H

»{: ;Qiiggsum of $500,000 for the value of the townsite of Wewoka located in the

'LifSeminolé district in Indian Territory, now the State of Oklahoma. They

“.iallege that the Seminole Nation was deprived of the townsite by action
- ;0f Congress on March 3, 1905, and claim interest at the rate of five per
R |

"f}'“écentum per annum from that date, or a total of about $1,600,000.

The alleged and proven facts upon which the claim is based are

) . thesg:
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The Seminole Nation at the times of the transactions hereafter
mentioned was a self-governing tribe., 1Its self-governing powers were
first recognized by defendant in the treaty of August 7, 1856 (11 Stat.
699) in Art. 15 of which it is provided "So far as may be combatible
with the Constitution of the United States, and the laws made in pursu-
‘ance thereof, regulating trade and intercourse with the Indian tribes,
the Creeks and Seminoles shall be secured in the unrestricted right of
self-government; and full jurisdiction over persons and property, with-
in their respective limits." This recognition was continued or reaffirmed

by the treaty of March 21, 1866, 14 Stat. 755, wherein by Article 7 the

it Seminole Nation agreed that the Congress might pass such legislation
deemed necessary "for the better a¢ministration.of the rights and prop-
“é erty within the Indian Territory" with the proviso that "said legislation
: shall not in any manner interfere with or annul their present tribal
organization, rights, laws, privileges or customs."

The evidence shows that the Nation handled its tribal property and
ffi affairs without interference by the defendant, and on the 23d day of
April, 1897, acting through its General Council, passed an act provid-

ing for the establishment of a town to be known as Wewoka on Seminole

lands in an area not exceeding 640 acres. The act named five persons to

act as Townsite Commissioners empowered to select a site, cause it to be

surveyed and divided into lots, blocks, streets and alleys, and to sell

or lease the lots; however, section 3 of the act provided "that no sale
shall be made to non-citizens, whether Indian by blood or otherwise,

s until the tribal organization as such shall cease to exist * * that no
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f\\\fféﬁ;fer of the title of lots shall be made * * except upon condition
th#t a building or buildings, or other valuable improvements shall be
erected thereon within six months from the date of lease or purchase
of such lot or lots. Provided, that said Commissioners may in their
discretion, for good cause shown, extend the time for the completion
of such building, buildings, or improvements."” (Finding 3).

Pursuant to the Seminole act of April 23, 1897 (Finding 4), the

Seminole Council approved the selection of the townsite tract and the
survey and plat thereof on July 7, 1897, and caused the entire townsite

to be conveyed to the Towmsite Commissioners in trust for the uses and

:.rf _phrposes specified in said act of April 23,‘1897.
- The iand for the townsite was aéquired from A. J. Bfown,.one of
the Townsite Commissioners, and under section 3 of the act of April 23,
“1897, said Brown was entitled to a one-fourth interest in the townsite,
and in settlement of that interest the Iownsite Commissioners, on
December 22, 1897, cbnyeyed to said A, J. Brown and his brother, John F.
”; Brown, 1102 of the 4234 lots of the townsite. At the time of such con-
veyance the said John F. Brown was Principa; Chief of the Seminole
Nation.

After unsuccessful efforts of the Townsite Commission to sell the
lots, John F. Brown, on behalf of himself and brother, A. J. Brown,
offered to purchase all the unsold lots in the townsite for $12,000.
The offer was accepted by the Commission and on February 12, 1900, they
conveyed all the unsold lots, being about 3127, to John F. Brown. Omn

- April 18, 1900, the Seminole Gemeral Council, in special cession,

1

i apPtoved and ratified the sale. (Finding 7). And on March 20, 1900,
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John F. Brown conveyed to said A. J. Brown an undivided one-half
interest in said lots. About three years later and on December 16,
1903, the Ceneral Courcil, after an investigation of the handling
of the townsite by the Commissicneré, again approved said acts and
transactions of the Commission.— (Finding 9).

After the’titleivested in A. J. Brown and John F. Brown, they, on

Juze 6, 1901, conveyed all the lots, not theretofore purchased by and

conveyed to individuals, to the Wewoka Realty and Trust Company which,
it is alleged, was owned or controlled by the Brown brothers. (Ex. 8,

entry 13).

1
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In addition to the above, there is much evidence in the Record
V'.E consisting of protests of members of the Nation; reports of investiga-
tors of the handling of the townsite by the Townsite Commissioners, and
i _3 an opinioﬁ by an Assistant Attorney General, ali to the effect that the
sale of the lots to the Browns was in violation of the Seminole Act of
vﬁfm;ti?ffl April 23, 1897, and that the Browns took advantage of their official
positions and influence over the Townsite Commissioners and the General
Council to conclude an unconscionable agreement of the Nation in acquir-
ing practically all the lots of the Wewoka Townsite.

Prom the evidence, as outlined above, and other evidence in the
exhibits submitted by the parties, the petitioner would build up a case
showing that the Browns derived from the sale of the Wewoka Townsite
$500,000 through the fraudulent acquisition of the lots from the Semi-
.:‘f;; nole Nation. We need not pass upon the sufficiency of the proof to

sustain the contentions of the petitioner in that respect unless we

find that the United States is liable for the loss alleged to have been
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...sustained by the petitioner through the manipulations of the two Brown

brothers. In tiiis connection, however, see Seminole Nation v. United
States, 92 C. Cls. 210, wherein it was held that it had not been proven
that the sale of the Wewoka Townsite was fraudulent.

Now let us inquire into the question of liability of the United
States for the alleged fravdulent acquisition of the lots. As we under-
stand the theory upoa which the petitioner seeks aa award -- gathered
from the petition, briefs and oral argument -- it is, that because of
the relationship of guardian and ward existing between petitioner and
defendant, the defendant was required to protect the Semirole Nation
in respect to the acquisition and disposition of the Wewoka Townsite
and that it failed to do so twice; first, when it ratified the Dawes
Agfefment on July 1, 1898, and again, when it passed ﬁhe act of March
3 1505.

We have already pointed out that the Seminole Nation, at the times
herein referred to, was a self-governing tribe recognized as such in
the treaty of 1856 and that of 1866. Its autonomy was complete and

| ,
supreme in the hﬁndling of its internal affairs and property, except
where surrendered to the Federal Govermment or was limited by the poli-
cies of, or action by said govermment. The "unrestricted right of self-
govermment and full jurisdiction over persoms and property" within the
limits of the Seminole territory was expressly reserved in the 1856
treaty and was not surrendered by agreeing to legislation for the
"better administration of the rights of persons and property within

EE? Indian Territory" as set forth in the 1866 treaty.
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The so-calied Dawes agreement was concluded between the Seminoles

3
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aad the ‘United States on December 16, 1897, approved by the General

LA

Council of the Seminole Nation on December 29, 1897, and by defendant

on July 1, 1898. (Finding 6). This agreement was part of the plan to

s
e
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eventually terminate the tribal government; however, immediate termipa-
tion was not contemplated and, in fact, did not materialize for many
years thereafter, so the allotment of alli the Seminole lands, and those
to be acquired, among its members, required some disposition of the
townsite of Wewoka, and that was done by this provision:

_"5l§ The townsite of Wewoka shall be controlled and disposed of

i according to the provisions of an act of the General Council of
the Seminole Nation, approved April 234, 1897, relative thereto;
and on extinguishment of the tribal government, deeds of convey-
ance shall issue to owners of lots as herein provided for allot-
tees; and all lots remaining unsold at that time may be sold in
such manner as may be prescribed by the Secretary of the Interior.
o This part of the agreement in effect ratified the power of the Seminole

g Nation to sell or lease the lands included in the townsite and in accord-

“*fﬁ:i% ance with the provisions of the Seminole act of April 23, 1897, a power
which was at least questionable prior thereto, but it was done at the
request of, or in any event, for the sole benefit of the Seminole Natiom.

N*E;i Counsel for petitioner suggests that the provision in the Dawes

agreement was inserted through the instrumentality of John-F. Brown to
protect his interest and that of his brother, A. J. Brown, in the Wewoka
Townsite. The basis for such suggestion is that Joan F. Brown was one
of the Seminole delegates in negotiating the agreement. We find no

 »3 evidence to support such charge. The evidence (Ex. 61), cited by peti-

-g tioner, is simply a protest against the entire agreement by a number of
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the Indiaas.

Counsel refers to the deed of February 12, 1900 (Finding 7) and
‘ﬁfif asserts that it w;s not approved by the Secretary of the Iaterior as
i:fé required by the Dawes agreement. This deed conveyed all the unscld
leé lots in the townsite to John F. Browa for a consideration of $12,000.

At that time the tribal government of the Seminoles had not been ex-

tinguished, so, uander the plain provisions of the Dawes agreement the
o Secretary of the Interior had nothing to do with the disposal of the
Wewoka townsite; it was only after the termination of the tribal govern-
ment that the then remaining unsold lots "may be sold in such manner as
R may be prescribed by the Secretary of the Interior," and that the deed
therefor be approved by that officer. The tribal governmeant was not
-extinguished for many years after the lots were disposed of.
The next act of defendant relied upon by petitioner as a viola-
tion of its duty owing petitioner is the act of March 3, 1905, 33 Stat.
1048, 1088 (Finding.l0). This act reads as follows:

"That the resolution of tke Seminole Couancil, passed and
approved on April eighteenth, nineteen hundred, accepting and
ratifying the contract and sale made by the Seminole townsite

_ commissioners to John F. Brown, of the unsold lots in the town
= of Wewoka, Indian Territory, for the stm of twelve thousand
o dollars, and also providing for the distribution of the said
money among the Seminole people per capita, be, and the same is
hereby, ratified and confirmed.”
This act, as its text plainly shows, was simply to ratify wbat the
O General Council of the Seminole Natiom did on April 18, 1900 (Finding 7)
when by resolution it approved the sale of "all the lots in the town

of Wewoka, Indian Territory, which appear of record as being unsold or

ﬂgtberwise disposed of" to John F. Brown.
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The record shows that no part of the townsite was appropriated by
the United States, or that it derived any benefit from the handling of
the townsite by the natioz, and it also shows beyond doubt that in ex-
cluding the townsite from the allotment provisions of the Dawes agree-
ment both the Indians and the United States were doing the logical thing
and gave legality to an act of the General Council, if such were needed.

So, with the act of March 3, 1905, the defeandant was doing what the
Seminole Nation desired; they wanted a town within their domain which was,
and now is, their capital; they wanted the title to the property therein
free from clouds so that people would buy the lots, and the act was
passed. It was stated at tke hearing on the bill that the purpose of it
was to remove doubts about the title. Here again, the Congress was act-
ing for the benefit of the Seminoles and in their interest; it was but
another step to assist that nation to fuaction as a self-governing body
of Indians, as it had since thke treaty of 1856. In this connection, we
might qucte from the decision of the Court of Claims, 92 C.Cls. 210, 215,
when this same claim was being considered by that court:

"The plaintiff says that the price was grossly inadequate,
‘that the sale was a fraud on plaintiff's rights, and that it was
made in violation of the Seminole agreement between the United
States and the plaintiff, and that its ratification by the
Congress under these circumstances amounts to a taking of plain-
tiff's land by the United States. We think this position is
clearly untenable. * * *

"The United States did not appropriate the land for its own
benefit, nor did it appropriate it for the benefit of another,
unless the sale to Browa was fraudulent and the United States
was a party to the fraud. If the United States participated in
any fraud that may have been committed, it did so in the passage

of the act of March 3, 1905. * % =*

"To show fraud the plairtiff relies solely on the alleged

2 12
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-'inadequacy of the price paid and the fact that the purchaser
- was the Prircipal Chief of the Seminole Natiom, and that the
Congress when it passed the act of March 3, 1905, was cognizant
of these facts. This falls short of sufficient proof of fraud,
and far short of sufficieat proof ttat the Inited States was
a party to a fraud. The sale was ratified by the Seminole
‘Council on April 18, 1900. There is no proof that the Council
e was misled as to any fact within the knowledge of Browa, or that
U Brown had krowledge of any material fact which was not kmnowa
2l to the Council. Mere inadequacy of price, if such be the case,
2 is insufficient to establish fraud. Congress, waen it passed
i the act of March 3, 1905, had before it the recommendation of
the Secretary of the Interior and the Commissioner of Indian
Affairs and the opinion of Assistart Attorney General Campbell.
The recommeadations of the Commissioner of Indian Affairs and
of the Secretary of the Interior were based solely oa the alleged
illegality of t:e sale. Neither made any mention of iradequacy
el of price or of any other evidence of fraud. The opinion of Assist-
B ant Attormey General Campbell, it is true, suggested a doubt as to
the bona fides of the tramsaction, but his opinion stated expressly
that it was not grounded upon fraud, but rather on the lack of
- power of the commissicners to make the sale under the relevant
. statutes. So far as the proof shows, this was the exteant of the
information before Congress at the time of the passage of the act.
Certainly no one can be heard to say that this warrants the con-
clusion that Congress, in ratifying and confirming the act of the
General Council of the Seminole Natiom, participated in any fraud
that may have been committed."

4
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- Counsel for petitioner attempts to minimi;e the effect of these statements
by saying that the c;urt firnally decided it had no jurisdiction. That is
- true, but we fail to see why that should affect the weight of that court's
statements on a question of fact before it. We think it is entitled to

serious consideration in so far as applicable here.

: Counsel for petitioner refer to Seminole Natiom v. Uﬁited States, 316
U. S, 286, 86 L. ed. 1480, as authority for their position that a fidu-
‘clary relationship existed between defendant and petitioner at the time
of the transactions mentioned above and quotes from the opinion. The part

of the case counsel relies on had to do with funds of the Seminoles in the

€ustody of the govermment, which had been paid to tribal officials for
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the tribe, and were misappropriated by them at a time whea the govern-
ment knew or should have known of thte unfaithfulness of the tribal
officers. Ia such circumstances the Supreme Court said the government
would be liable if it were shown tkat it had such knowledge and paid
the tribal funds to such unfaithful officers. We find no support in
that case for petitioner's position here, for the defendant was not
disposing of or disbursirg funds or property when it ratified the Dawes
agreement or wiaen it approved the resolution of the Semimole Council of
April 18, 1900, by the act of March 3, 1905, No fiduciary relationship
arose from those acts for defendant was doing only what the petitionmer's
constituted authorities consi&ered necessary or helpful in exercising
the Nation's self-governing powers. We know of no rule that required
the United States to interfere with such internal affairs oé the Seminole
Nation. Moreover, the objections to the passage of the act of March 3,
1905, by the Commissioner of Indian Affairs, the Secretary of the Interior
kExs.-éé, 47 and 48) which included, we assume, the opinion (Ex. 32) of
the Assistant Attorney General (since it was referred to in the letter
of t@e Commissidﬁer of Indian Affairs, Ex. 46), were before the Senate
Committee on Indian Affairs while it was considering that legislation,
and yet the act was passed. The Congress is presumed to act in the best
interests of the Indians and the record here indicates that it did so
in passing the act of March 3, 1905. To say it acted in bad faith in
approving wh#t the authorities of the Seminole Nation asked is certainly
a stagement not supported in any way by the record inm this case.

In the brief, counsel for petitioner base their claim entirely

upon clauses (3) and (5) of the act creating the Indian Claims Commission;
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3‘“—’they expressly eliminate from consideration the clauses (1), (2), and
“). |
Clause (3) has to do with "treaties, contracts and agreements be-

tween ché claimaﬁt (i;diégs)'and the TUnited States.". There is no treaty,
contract or agreement between thé Seminole Nation and the United States
involved here.  The claim befofe us arises from a transaction between
the Seminole Natioz and Joha F. Brown to which the United States was

not a party or in anywise interested. <OCbviously, the claim cannot be
é¥ounded on ciause 3. |

As an glﬁernative, péfitioner'says the provisions of clause (5) of

the act should be appiiea, that.;s, that they have a claim based upon
"fair and honorable deali:g§ that are not récognized by ény existing rule
of law or equity." 1In support of this position, petitionef‘maintains
- that defgndant was in duty bound to protect the Seminoles from the
illegal acts of the Brown brother; at the time of the Dawes or Seminole
agreemeng of 1897 when, as petitioner claims, the United States had
notice of tﬁe illegal acts of the Browns. As we have before stated, the
Dawes agreemeht excepted the Wewoka townsitg from the allotment pro-
visions of that contract and assured thélseminole Nation of its independ-
ence in the handling and control of its capital. The United States
Congress, in approving the agreement, and the President, in approving

the act, cannot be said to have acted unfairly or dishonorably. in doing
what they did; oa the contrary, it was doing what the Iﬁdians wished

and without doubt they acted for what they conceived to be in the best .
interests of the tribe, in fact, that could have been the only motive

Prompting the action. It would be contrary to the facts to say that
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the Congress and the President were parties to a fraud perpetrated
on the Indians by the Browns, even if the allegations of the peti-
tioner concerning the Browns were true.

We conclude, therefore, that the petition must be dismissed,
and it will be so ordered.

Edgar E. Witt
Chief Commissioner

Louis J. O'Marr
Associate Commissioner

Wm. M. Holt
Associate Commissioner






