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Dec. 27, 1951 

THE TEXP.S-CHEROKEES, and 
kSSOCILTE BPJDS, on the 
r e l a t i o n  of W. C!. Keeler, 
Homer L. Smith ,  Frank M. . 
Carr , Paul Johnson and 
Joe  Rogers, members of i t s  
Executive Comaittee, 

P l a in t i f f s ,  

Defendant. 

Docket No. 26 

Wilfred Hearn, with whom were 
Raymond B . Thomas, Harley Vancleave 
and George E. Norvell, 
Attorneys fo r  P l a in t i f f s .  

Ju les  H. S igal  and Ralph L. Barney, 
with uhom was ~ ' s s i s  t an t  Btt orney 
General A. Devitt  Vanech, 
/,ttornzys fo r  Defendant. 

PER CZIRI:'.Pl: The p e t i t i o n  here in  purports t o  staic- a claim on behalf 

of a group s f  Indians vho s t y l e  themselves :'%e Texas-Cherokees and 

Associate Bands: Tfie claim asserted i s  f - ' t'i,~ iraitle of 1,640,003 

ac r e s  of land located i n  the present Star  02 Texert end ~lleged t o  

have been acquired from the Ikr ican Uni t ed  Skate2 and/cr t i e  Republic 

of Texas. 



On August 29, 194.9 the  Commission made an order d i rec t ing  t h a t  

there f i r s t  be determined whether the  p l a i n t i f f s  a r e  e n t i t l e d  t o  sue, 

and t ha t  such issue be ra i sed  by formal pleading. Thereafter ,  defendant 

f i l e d  i t s  answer an3 hearings were had on t h a t  1 - h i t e d  issue,  a t  which 

hearings evidence was offered by both pa r t i e s  on t h e  question of p l a i n t i f f s '  

capacity t o  sue and on the  character  of t he  claim asse r ted  i n  t h e  pe t i t ion .  

Briefs were f i l e d  and the  case has been submitted on the  b r i e f s ,  however, 

the b r i e f s  were confined t o  the  limited i s sue  of p i a i n t i f f s '  capacity t o  

sue, 

Upon consideration of the question thus ra i sed  by t h e  pleadings and 

the evidence offered by the  pa r t i e s  with respect  the re to ,  and upon the  

claim s e t  fo r th  i n  the  pe t i t ion ,  the Commission i s  of t h e  opinion t h a t  

the  question of the  capacity of the  p l a i n t i f f s  t o  maintain t h i s  claim 

i s  so  closely re la ted  t o  the character of the  claim asse r ted  t h a t  it 

should be considered i n  connection therewith so  t h a t  t h e  Commission 

can determine the i s m e  of law and fc7.c:. r e l a t i n g  t o  t he  r i g h t  of 

p l a i n t i f f s  t o  recover. (Section 22(f) of Rules of Procedure.) 

The evidence already offered by the p a r t i e s  may s tand without re- 

offering it  a t  future hearings and e i ther  party may o f f e r  such addit ion- 

a l  evidence as may be deemed necessary on tk;: qncntion of the  capacity 

of p l a i n t i f f s  t o  sue and upon the claim a l '  cgcd f r-. the  pe t i t i on .  

Fle believe, fur ther ,  that  inasmuch as some ev icmce  %as already 

been received on the merits  of the claim s e t  f o r t h  i n  t h e  p e t i t i o n ,  t he  



m e r i t s  of the  claiin should be ra i sed  by answer ra the r  thar, a motion 

at tacking the  sufficiency of the  pleading or by motion fo r  smilary 

judgment; a lso ,  the  defendant may include ti: i t s  amcnded answer the  

a l l ega t ions  r a i s i n g  the  same i s sue  nor7 r a i s d  by i t s  spec ia l  answer, 

f i l e d  under sa id  order. 

Counsel must not assune that by enlarging the  scope of the  i ssues  

i n  the  above case there  has been a change i n  the policy of the  Commission 

t o  f i r s t  determine, i n  appropriate cases, the  q u e s t i o ~  o f  claimants'  

capacity t o  prosecute a claim; r7c simply believe tha t  because of t h e  

spec ia l  s i t u a t i o n  presented here  and the  unique problems which confront 

us both as  t o  the  claiznants' capacity t o  sue and the kind of claim 

presented we should consider both problems aC the same time. 




