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CURIAM: The p e t i t i o n  i n  t h i s  case  i s  fllcd by four p e t i t i o n e r s ,  

F o r t  S i l l  Apache Tr ibe  of t he  S t s t e  of ?::j.&orna; The Spr ing  

Band of Apaches, on t h e  r e l a t i o n  of Sam ffr j ~ o ~ i r :  : '-'l?e Ch-iricahua Band 

of Apaches, on t h e  r e l a t i o n  of James Rayt~aykla, Sr .  ; an? The F o r t  S i l l  

Apaches, on the  r e l a t i o n  of Benedict Johze. The p e t i t i o n  a i l e g e s  that 



each of the  four above named p e t i t i o n e r s  i s  an i d e n t i f i a b l e  group of 

American Indians. It i s  fu r the r  all.eged t?.ra.f, of t h e  four p e t i t i o n e r  

groups named, only "The Fort  S i l l  Apache T;_.-LLc 7.' t 5e  S t a t e  of Oklahona" 

has an ex i s t ing  t r i b a l  organization recognized 1~5th au thor i ty  t o  repre-  

sen t  i t ,  and t h a t  t h e  other th ree  groups a re  each represented by an 

individual  member thereof who brings t h i s  proceeding a s  t h e  representa-  

t i v e  of a l l  the  members of hLs pa r t i cu la r  group. 

The clairns asser ted  i n  the  p e t i t i o n  are  based upon t h e  a l leged 

wrongful removal by the respondent of the  t k r m  Spring Band of Apaches 

and t h e  Chiricahua Band of Apaches from t h e i r  respect ive  ances t ra l  

homes and reservat ions  established the re in  fo r  them, and t h e  subse- 

quent wrongful a r r e s t  and imprisonment of t h e  Vam Spring and dir icahua 

Bands and 453 of t h e i r  members (being a l l  the  members of said bands 

Icnovm t o  respondent) for  a period of 27 years.  

The r e s g o n d e ~ t  h3.s f i l e d  a moticr - q u e s t i n g  the  Commission t o  

e n t e r  en order: (1) s ~ ~ e r i n g  from tL i s  proceeding, and from each o the r ,  

t h e  claims based on the  alleged - rongfuE removal of the  Uann  Spring 

Band of Apaches and the Chiricahua Band of &::ches, a3d requ i r ing  t h a t  
I 

the  statement of each c la in  be s e t  33rth i l -  ',c:rs:-.te ? e t i t i o n s ,  on t h e  

which cannot be joined i n  one action; and (2)  d i s n i a s i n ~  Ercn t h i s  pro- 

ceeding a l l  of the above named p e t i t i o n e r  groups except "The Fore Sill 



Apache T r f h ~  nf thc S c a m  nP G?: ahoma," oa the grnunds t h a t  they are 

i.mproper parties petit ioner.  

I n  support of i t s  motion as t o  a s e v e r a c e  ;f claims, the re- 

spondent contends the Chiricahua Band of Apaches and the Varm Spring 

Band of Lpaches are sho~m by the allegations of the pe t i t ion  t o  have 

been separate bands of Indians occupying separate ancestral  homes a t  

the time of the i r  alleged txongful removal therefrom; and that  each 

of the transactions or occurences on which the claims asserted i n  the 

pe t i t ion  are based--the removal of each of the two bands, and the l a t e r  

a r res t  and imprisonment of both bands collectively--took place a t  a 

d i f fe rent  time and a t  a different place, so the claims are  improperly 

joined i n  one petition. 

Ue agree that  it i s  apparent from the allegations of the pe t i t ion  

the Warm Spring and Chiricahua Bands were independent bands of Apache 

Indians occupying dj.:F"eren.t areas of ?.<:,.ld as ancestral homes a t  the 

time the  alleged w r o i . ~ l ; l d  removal claims arose. Therefore, one band 

would not have any ineerest. i n  2 . ~ 2  other band's claim for  in jur ies  

sustained by it. It follom that  the p e t i t l m e r s  are not en t i t led  

as a matter of r ight  t o  join i n  one pcCitti - 2:.!.e se~:i^ate claims for 

.* and imprisonment , wrongful removal with the claim for un lad .  .i c:rn'..'- 

~~11ich occurred a t  a s t i l l  l a te r  time and at  a difzeren;-. ,;lace. 130x7- 

ever, joinder of par'iies and clzims i s  now treated by the courts more 

as a t r i a l  problem and not a pleading problem, and permissive joinder 



of  p l a i n t i f f s  and t h e i r  claimc i n  one a c t i o n  a g a l a s t  a s i n g l e  de- 

fendant  i s  getzeralhy a i l o ~ ~ e d  :ken i t  i s  fr,,: ixizl  convenience i n  

d ispos ing  of claims. 

Ve th ink  the  f a c t s  a l l ege6  i n  t h e  p e t i t i o n  show t h a t  t h e  claims 

a s s e r t e d ,  although claims of d i 3 f e r e n t  bands of IndTans, do a r i s e  out  

of a s e r i e s  of s imi l a r  a c t s  and occurrences more o r  l e s s  r e l a t e d ,  and 

w e  be l i eve  they can .c~eZ? be de tern ined  by t h e  Commission i n  a s i n g l e  

t r i a l .  

t?e now come t o  t h e  second po r t ion  of respondent ' s  motion, re- 

ques t ing  t h e  dismissal  of a l l  p e t i t i o n e r s  except  "The F o r t  Sill Apache 

T r i b e  of t h e  S t a t e  of Olclahoma:' 

It is t he  content ion of t h e  respondent t h a t  neieher  t h e  '!am Spr ing  

Band of Apaches nor t he  Chiricahua Bend of Apaches i s  a p r e s e n t l y  e x i s t -  

i n g  i_den t i f i&le  t r i b e ,  band, o r  group on vhose behalf  a r e p r e s e n t a t i v e  

a c t i o n  -;nay be maintatned under Sec t io r  12  02 t h e  Indian  Claims Conmission 

Act (25 U.S.C. 7 3 i ) ,  a.:?, therecore ,  m y  cclaim on behelf  of e i t h e r  band 

may be maintained oniy by a succeasur,  i f  any e x i s t s .  

The respondent woul.' jusc%fy i t s  content;-ai., t h a t  n e i t h e r  t h e  Varm 

Spr ing  ncz Chtricahua Bands i s  a present iy  .:? .s?i?g t r i b e ,  band, o r  

group, upon 2 s t a t enen t  rllade a t  a ?ri_or 0'7 i h ~ ? z . ? * i . n ~  i n  t h i s  proceeding 

by one of p e t i t i o n e r z '  counsel: ''5 2: :'.s ue h a ~ ~ e  pie:g.-.l, t h e r e  t7as an 

u t t e r  des t ruc t ion  of the tyro bands * 9: 9i.:; I n  t h i s  connect ion,  we n o t e  

t h a t  t h e  statement had reference only t o  t he  queskioil of whether i n  c a s e  



of recovery it mould be a general  recovery f o r  t h e  two bands. The 

use 02 the  quoted stztement i n  t h e  cou::se dr' an o r a l  argument made 

i n  ansmr  t o  an unrelated quest ion does no t ,  i n  ur opinion, i n d i c a t e  

t h a t  counsel intended t o  abandon t h e  a i l ega t ions  :lade i n  t h e  p e t i t i o n  

t h a t  each of t h e  p e t i t l o n e r s  in quest ion i s  an i d e n t i f i a b l e  zroup of 

Indians.  

The reason advanceL by respondent i n  i t s  b r i e f  f o r  t h e  dismissal 

. . 
of t h e  p e t i t i o n e r ,  "The Fort  Sill Apaches," i s  t h a t  i t  i s  not  an e x i s t -  

ing group of Indians cons t i tu t ing  a separa te  e n t i t y  f ron  "The For t  S i i l  

Apache Tribe of the  S t a t e  of OI~lahona,'~ and it is argued t h a t  if it is 

such an ex i s t ing  group, the r e l a t o r ,  Benedict Johze, i s  no t  e n t i t l e d  

t o  br ing a representa t ive  s u i t  on bchalf of i t s  xnenbers s i n c e  he  i s  a 

member of the  For t  S i l l  Lpache Tzibe of the  5 t a t e  of Oklaho~na, the  pe- 

t i t i o n e r  group d.leged t o  have an ex i s t ing  t r i b a l  organizat ion recog- 

nized ~7itlz authori ty t o  r e p r e s e n t i ? ;  Tn this connection, it :nust be 

admitted t h a t  the  r e a l  pa r t i e s  i n  I n t e ~ e s t  i n  the cl-aims presented are 

t h e  Varn Spring and SZziricahuc B ~ n d s  of i lpchez.  That n e i t h e r  band has  

an e x i s t i n g  t r i b a l  0~gsni:;atior: 1s sho:m t l l e  a l l e z a t i o n s  or' che pe- 

- .  
t i t i o n .  So it i s  apparent froin the ~ e t i t i -  ,- -,-at; nc-.Lers 02 the  t ~ 7 0  

bands anti t h e i r  descendants hcve been sc.2 .;> t"c:-?-i.3 as p e t i t i o n e r  

groups i n  alternat ' ivc capaci t ies .  This i s  zdsitXed by c msel for 

p e t i t i o n e r s  i n  t h e i r  brief. 

FJe thi*. the question, then, i s  .r;Letlt.er such groups of Indians a s  



the Warn Spring Band sf Apaches and the Chiricdma Band of Apaches 

do i n  r e a l i t y  e x i s t  and a re  czp..rble 02 b c . h ~ ;  i d e n t i f i e d ,  and i f  not ,  

does there e x i s t  a l e g a l  successor or succe:sorL t o  s e i d  bands, such 

a s  "The Post S i l l  Apaches" or "The For t  S i l i  Apache Tribe of t h e  S t a t e  

of OI~lahoma,~' ?rho v70uLd have author i ty  t o  present  t h e  claims on behalf 

of t h e  two bands. These axe issues of f a c t  d-iich v7e be l i eve  can only 

5e determined a f t e r  a f u l l  and complete hearing of t h e  evidence bear- 

ing on such issues ,  aad, i n  our opinion, the  p e t i t i o n e r s  should be 

afforded the opportunity of es tabl ishing by proof t7hich of t h e  al leged 

p e t i t i o n e r  groups, or group, may rcaintain t h i s  a c t i o n  before any of 

t h e  p e t i t t o n e r  groups are  dismissed. 

On the  bas i s  of t h i s  opinion tha motton of respondent w i l l  be 

overruled. 




