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W i t t ,  CMef Conmissioner, delivered the opinion of the Commission: 

Three eeparate eases were f i l ed ,   docket^ Nos, 33, ?-kg and 35, In 

ah1 the cases th3 parties are the sane, . the d l e g a t i o m  respecting the 

capacity i n  which Felix McCauley acts  are identical. The d e f e a t  

f i l e d  separate ansvsso. The pla in t i f f  seeks t o  recover the value- of 

d i s t i n c t  t rzc ts  of land. 

On September 19, 19% the Conmlssioo made an order consolidating 

the  three  dockets ran& for  the purposes of t r i a l  a d  the trial pro- 

ceeded as thoagh the cases had been included i n  a single pe t i t ion .  
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At the close of the 

as t o  the sufficiency of 

the following demurrer: 

- z - 
evidence the defendant raised the question 

the  p l a i n t i f f  s evidence i n  each claim by 

Comes now the Defendant and d e m  to  the 
evidence of the P la in t i f f  f o r  the reason that the 
same is insufficient t o  es tabl i sh  the claim i n  fa- 
vor of P la in t i f f  and against the Defendant. And 
Defendant demurs speci f ica l ly  t o  the evidence on 
the  ground that the evidence f a i l s  to  establ ish 
tha t  the i d i v i d n a l  p l a i n t i f f s  f a i r l y  represent 
the claims of persons which they purport t o  repre- 
sent  . 

By per mriam opinion of September 26, 1950 the demurrer of the 

defendant t o  p la in t i f f ' s  evidence was o v e d e d :  and thereafter  the 

three  dockets were submitted together on t h e i r  merits. 

Docket Eo. 9 is  f o r  additional compensation t o  which p la in t i f f  

claims it is ent i t led  f o r  the cession of lands by t rea ty  of June 3, 

1825 which p la in t i f f  alleges aggregated 23,962,240 acres. P la in t i f f  

contends that said lands a t  t h e  time of said cession were of the 

reasonable value of $1~25 per acre, aggregating the t o t a l  sum of 

$29,952,800; that the consideration received by p la in t  iff theref o r  

did not exceed the sun of $75,000; tha t  p la in t i f f  i s  therefore Jus t ly  

e n t i t l e d  to  recover the difference between the alleged value of s a i d  

lands and the consideration received theref or. By requested findings 

of f ac t ,  p l a in t i f f  reduces the claim to  18,314,240 acres a d  acknowl- 

edges a consideration therefor of $80,000, and the f a i r  and reason- 

able value of the land a t  t h s  tine of cession to  be not lees  than 

$18,314,240.00. 
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Docket ETo. 35 i s  f o r  additional compensation p l a i n t i f f  claims 

f o r  the  2,000,000 acres off the eas t  end of the  zesemation* ceBed 

t o  the defendant by Art ic le  1 of the t r ea ty  of January 14, 1846. 

P l a i n t i f f  contends that the $202~000 consideration paid by the 

defendant t o  i t  f o r  sa id  2,000,000 acres of land was $2,2989 000 

l e s s  t h  i t s  value at the time of the cession, and i t  sues f o r  

the  addi t ional  sum of $2,298,000, 

.Docket Ho. 33 is a s u i t  f o r  the value of 9,000,GOO acres of 

land which p la in t i f f  alleges was the remainder of i t s  reservation 

a f t e r  t he  deduction of the 2,00G,OOO.acres off the east  end ceded 

by k t f c l e  l of the t rea ty  of 1846, P l a i n t i f f  alleges that s a i d  

Y,Q0O9 000 ecres of  la& w r e  worth $10,930,180 2.n excess of the 

value of the Council Grove Bservat ion provided i t  i n  l i eu  of the 

9,000~000 acres acquired by the defendant. The claim 18, however,, 

reduced by the requested findings of f a c t  t o  the value of not l e s s  

than 49 559,040 ecres, p la in t i f f  contending that the value of 

4,559~OLt0 acres at the time of t&ng was $5,,748,740 end t ha t  the  

value of the Comcil Grove Resemation providod f o r  p l a i n t i f f  i n  

l i e u  of sa id  larger  tract so taken w a s  $319,568, thereby d i o g  

p l a i n t i f f l s  c lafn f o r  addi t iond  compensation the difference i n  

s a i d  m o u n t s ,  t o  v l t ,  $5,429,172. 
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Docket No. 34 

This claim is based on the contention that the I t i f f  had 

aboriginal t i t l e  t o  the e n t i r e  acreage described i n  the t rea ty ,  

amounting t o  l8,3l4,240 acres of land exclusive of the reservat ion 

provided by sa id  t reaty;  and that ,  if i t  should be m i s  talren i n  

thinking aboriginal t i t l e  had been proven, the ownership of s a i d  

lands was recognized and acknowledged by the defendant at the time 

of s a i d  cession, and t b t  p l a i n t i f f  was not, therefore, required 

t o  prove i t s  aboriginal ownership i n  order to  be e n t i t l e d  to  com- 

pensation therefor. 

There is  prac t ica l ly  no ev ide~ee  a f  the occ~?zncy azd exclosit-e 

possession by the Kaws of the ceded area, The f i r s t  contact of this 

t r i b e  by the white man seem to  have been when they were found by 

Juan aeonate i n  1601. A t  t ha t  time they were l iv ing  some 100 leagues 

northeast of San Gabriel, New Mexico, near the Bana.na o r  Pawnees. 

On Marquettels ma?, drawn about 1674, the Kansas ( ~ a w s )  were shown 

some distance west of the Osages and south of the Onahas, I n  1724 

Bourgmont found a large v i l lage  of the Xansas, or Qnans, as he c a l l e d  

them, at the mouth of Independence Creek, near the Missouri River, 

near  the present town of D o n i p h ~ ~ ~ ~ ,  D o ~ p ~  County, Xansas, T h i s  

v i l l e g e  was alout 30 leagues above the mouth of the Elemas Biver, 

The Missouria Tribe of In6iens tnen had a v i l l q e  a'oout 30 leagues 

below the mouth of the Eansas Ri-~er, In 1723 the French establ ished 
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Port Orleans on an  island at Malta Bend i n  the Missouri Biver for 

the purpose of: promoting and controlling trade relat ions which had 

been previously established with the Kansas, Otoes, Iowas, Osages, 

Missonrias , and ;Pa.*-aees. According to  Levis and Clark, the Kansas 

or Eaw hafans i n  1804 resided i n  two villages on the $ansa River, 

one about 20 leagues a d  the other about &Q lezgues from i ts  month, 

A t r ea ty  of peace between this t r ibe  and the United Sta tes  was made 
/ 

On October 28, 1815 at St ,  Louis, at which trine they were l iv ing  on 

the  &mas River a t  the mouth of the Saline Elver, Pike's chart, 

Pimt Part,  of the internal  pa r t  of L o ~ i s i - ~  shows the Kansas 

vi l lages on the south side of the Missouri a v e r e  above the mouth 

of  the W a s  River. I n  Clark's map of 1810. one of these vi l lc~ges 

i s  located near the nouth of the Independeme River and another 

Kansas village at a point sone disteince up the h n s a s  Pdver* 

Willfam 33. Comelley, Secretary of the hasas Historical  

Society, i n  Volu~ns XYIX, says that the occupancy of Kansas by the  

h a  Indians was but a v i l l q s  here and a vi l lage  there and a vas t  

hunting ground which was comon t o  a rmmber of tribes-that unt i l  about 

1700 they had lived on the east bar& of the blissouri and on the islands 

i n  tha t  river-that they never did  occupy aqy considerable part of the 

S t a t e  of K a z l s ~ ~ .  

The X m a s  or Pat1 t r ibe was never a large one. Lewis and Clark 

i n  3.804 reported h t s  nunbere t o  be 1300; Long i n  1819 r q o s t s  1500; 

Sibley l a  1829, 890; Chouteax, i n  1830, 1300-1500, I2 I&&+ the Corn- 

nissioner  of Indian &fairs  reports the ntnbcs of the t r i b e  t o  'be 
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803; i n  1855, 3004; 1862, 217; the l a t e s t  report, i n  195,  the 

Commissioner of Indian Affairs reports the Kzw population to  be 

w. 
!%at the defendant recognized other claimants t o  portione 

of the lands ceded by the Kaws i n  1825 i s  evidenced by the varioue 

cessione msde by other t r ibes,  as s e t  out i n  finding of fact  So. 2e 

The judicial  question here presented is  as t o  the sufficiency 

of the evidence t o  establish the original Indian t i t l e  of the 

p l a i n t i f f  t r i b e  to  the t e r r i to ry  claimed, 

In the case of Pawnee Indian Tribe v, United States,  Docket 

Xo, 10, decided by th is  Commission July 14, 1950, an extensive 

review of the authorities governing the proof required t o  establ ish 

o r ig ina l  Indian t i t l e  was made, and based upon those authorities we 

concluded that the question i s  one of fac t ,  t o  be determined as any 

question of fact ;  and we held that t o  constitute aboriginal posoes- 

s i o n  i t  must be established as a fac t  that there was actual and ex- 

clusive occupncy of definable te r r i tory  by the t r i b e  assert ing the  

t i t l e .  A J ~  s ta ted  l a t e r  by th is  Commission i n  the case of the Q w p a w  

Tribe v. United States,  Docket Ho, 14.s decided by th is  Commission 
. . 

on March 14, 19518 

It is perhaps not required t h t  the boundary linee 
be as accurately defined ~ i a  a surveyor would l ike  them but 
some general boucdary lines of the occupied t e r r i to ry  must 
be shown, end it  mst be shown that the occupant had the 
possession t o  the exclusion of other t r ibes;  constructive 
possession is m t  auffizient, Authorities cited, 
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!!!he most that  can be sa id  f o r  the proof su3mitted is t h a t  the  

Kaw at the time of the 1825 t reaty,  occupied two vi l lages on the 

Kames Elver and that  no contacts by the whites p r i o r  thereto f o r  

rnmy years had found them elsewhere than aloxg the Kansas River, 

although thsy night at times have roamed some t e r r i t o r y  north and 

west of sane f o r  huat ing purposes, which t e r r i t o r y ,  however, waa 

hunted over at the sane time by other  t ~ i b e s ,  

After stuaying the en t i r e  record we can reach no other con- 

clusion than that  the evidence is insuf f ic ien t  t o  es tab l i sh  abo- 

riginal possession to the lands f o r  which coqenss t ion  is  asked i n  

Docket Xo. 34; end therefore that  p l a i n t i f f  has not shorn it had 

Indian t i t h e  theretoe 

We then come to  the question of whether or  not the ownership 

of this t e r r1  t ory was recognized and acknowledged by the defendant 

in the negotfations f o r  and acceptance of the cession of 1825, 

If p l a i n t i f f  i s  correct i n  t h i s  contention, proof of i ts  orig- 

inal t i t h e  1s unnecessary. She t r ea ty  involved (June 3 ,  1825) uses 

this language of cession, t o  ~ l t r  

The h m a s  do hereby cede t o  the United States  all 
the  hands l y b g  within the S ta t e  of Kissousi, t o  which 
the said nation have t i t l e  c1e-in; =and do fur ther  cede 
and selincpish, t o  the sald Uaited States ,  all other l a d s  
which they now occupy, o r  to  which they have t i t l e  or c1~1lil. 
lghg West of the said State  of Missoar3 * * a. (under- 
scoring s q g l i e d )  . 

then f o l l o w  a description of the a rea  described i n  the pe t i t i on ;  

fo1lowb.g thin ~~e i s  a description of the lands reserved f o r  
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t he  use of the  Indians ( the  cession of which to  the defendant by 

8 l a t e r  t r ea ty  is  made the basis  of the claims urged under the 

other  docket numbers). A f u l l  discussion i s  made by this Commis- 

s i o n  of the question of recognition of t i t l e  by the defen-t i n  

the negotiations and acceptance of cessions from Indians i n  the 

decision of the Quapaw case, Docket Eo. 14, to  which previous ref-  

erence herein i s  made. In keeping with the viewpoint of t h i s  Commis- 

s ion  as expresaed i n  that opinion, the en t i re  record i n  the i n s t a n t  

case on sa id  issue has been careful ly  considered, and i t  i s  the opin- 

i o n  of t h i s  Commission tha t  there w a s  no recognition by the Government 
- 

of the ownership by the Xaws of the vast acreage described i n  t h e  

cession treaty. 

To support i t s  contention as t o  recognition, p l a i n t i f f  c i t e s  

l e t t e r s  of W i l l i a m  Clark t o  the Secretary of War, dated June 25, 1820 

and December 8, 1823. It is submitted that these l e t t e r s  do not de- 

sc r ibe  with any definiteness lands as being owned by the  H;aw o r  those 

owned by the Osages, the c l a i m  of both t r ibes  being involved i n  the  

l e t t e r s ,  The l e t t e r s ,  at most, merely indicate that  the wr i t e r  thought 

t h a t  the Osage and h s a s  Indians were hunting over more t e r r i t o r y  

than they needed to have, and that  t he i r  c l d n  t o  such extensive tsr- 

r i t o r g  should be extinguished-not that t he i r  acknowledged t i t l e  t o  

such t e r r i to ry  should be extinguished. Moreover, s a i d  l e t t e r s  do 

not indicate what portioo of the t e r r i to ry  to which reference is made 



belonged t o  the &ages o r  w h a t  portion belonged t o  the Kaws. As was 

the habit with most Indian t r ibes ,  during a long period: of years they 

roamed and hunted over very much larger  t r ac t s  than they had the e k  

clusive occupancy 4 possession of, Eegerrdless of what might have 

been the opinion of Willian Clark, or  what he might have said, he 

could not bind the government* 

Pla in t i f f  c i t e s  language appearing i n  Court of Claims opinion 

(80 C, Cls. 264) and i n  the opinion of the fudian Claims Commission 

i n  the Pawnee case ( ~ o c k e t  go, 10) as  confirrrilng the contention of 

p l a i n t i f f  that these wae a recognition of p la in t i f  f 8 s  ownership of 

the  ent i re  acreage described i n  the cession of 1825- T41a Commissiez 

@ m o t  agree with such contention. 

The p la in t i f f ,  i n  the opinion of th i s  Commission, has established 

nei ther  a recognized t i t l e  t o  the lands ceded by the  t r ea ty  of 1825 

nor the aboriginal ownership of the same, therefore the c h i n  as made 

i n  Docket Eo, 34 mst be dismissed, 

h c k o t  Xo, 

By Article h of the t reaty of Yanuazy 14, IN6 the sa id  hasas o r  

Kaw Tribe of Indims made a defini te  cession of Z O O O O O  000 acres off the - 

eas t  end of the reservation described i n  Article 2 of the 1825 t r ea ty  

f o r  t he  consideration of $202,000, The renainder of o d d  resemat ion  

was c o n ~ t i o m l l ~  ceded by Article 5 of sai& tsezty, h t  2cckst go, 35 
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deals so le ly  with the cession of the 2,0001000 acres,  it being 

alleged that the land had a value of $2,298,000 i n  excess of the  

amount received therefor, By p l a i n t i f f ' s  requested finding of 

f a c t  No, llo p l a i n t i f f  concedes that  the cornideration received 

f o r  the cession of sa id  2,0000000 acres of land as of the date 

of the cession was $202,000, o r  10,1$ per  acre, By requested 

finding of f a c t  Xo, 15, p l a in t i f f  asser t s  the value of the 2,0009 000 

acres  as being not l e s s  than $1.25 per  acre and contends that the 

consideration received f o r  sa id  land was unconscionable, 

As t o  whether or  not the consideration was unconscionable is 

dependent upon the value o f  the lands at the time of the cession, 

This Corixicsion has very recently, i n  Docket No, 14, (-paw) 

discussed at considerable length the d i f f i c u l t  problem of determining 

the  value of Indian lands at the ear ly dates involved i n  many of these 

cessions, As s ta ted  i n  that casep the Federal Courts have consis tent ly  

followed the concept of the %arlcet valuen as a prac t i ca l  standard t o  

be applied i n  the oxdinary case. (Cases ci ted) .  

Quoting from the *paw opinion again: 

* * the value o f  property at a given t i n e  
depends upon the relat ive intensity of the s o c i a l  
desire  f o r  i t  a t  that time, e-qressed i n  the money 
i t  would bring i n  the mrket,  

b o t h e r  d i f f i c d t y  i n  this  case, as i n  the Quapaw case, is the 

f a c t  t-hat a large t r ac t  of land i s  involved e s  of a time - over 100 

years  ago - when the lmds  were occupied l a rge ly  by I ~ d i e z s  &iw 
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l imi ted  uae of them, and p r i o r  t o  which time there had been no 

sa l e s  i n  the ceded area  by which value may be gauged, In a recent 

opinion of the Court of'claims ( ~ p p e s l s  Docket Xo. 4 - the Osage 

case) tha t  Court, with reference to  the f ix ing  of the value of Indian 

Xn arr iving at a f a i r  doternination of the market 
value of t r i b a l  lands, t h i s  Court has often taken in to  
consideration the prf ces st which the lands soldp the 
extent of the land, the quaJ.ity of the land, and i t s  m e  
at the time. It has also considered the pr ice  paid by 
the  Government fo r  similar l a d  at about the same t ine  
under t r ea t i e s  with other b a d e  of Indians, and the 
pr ices  paid by persons other than Indians buying similar 
lands i n  the loca l i ty  from private  ci t izens,  

m i l e  the evidence as t o  value introduced i n  t h i s  case is  not 

voluanfnous, yet it is thought that same w i l l  furnish a reasonable 

basis  f o r  the opinion at which we ar r ive ,  as such evidence encom- 

passes transactions of the various kinds t o  vthich the Courts have . 

her& of ore given consideration i n  s i n i l a r  aituatione, 

The valnation, of course, is of the da te  of the cession, t o  vf t 

Jmmry 14, 2846, b early as 1820, by. Act of Congress, the prf ce of 

public lands was f ixsd a t  $l,25 per  acre, O f  course, t h i s  Act w a s  

deal ing with sales  of small t rac ts ,  The Freeaption L a w o  which aleo 

provided f o r  sales  a t  a min im price of $1.25 per  acre, wm pmsed 

%za 1830, which dealt with t r ac t s  not exceeding a60 acres, I e t e r ,  in 

18549 what was called the Gradu%ion Act w a s  passed, T h i s  Act provided 

f o r  a m%dmm price of $125 per acre for public laads, which pr ice  was 
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reduced a f t e r  lands went unsold f o r  a period of years, Then, i n  

1862, the Homestead Act was passed, which provided f o r  the donation 

of homesteads t o  actual s e t t l e r s .  Some sales  of the Kaw Reservation 

lands a re  mentioned i n  the finding of the Court of C l a i m s  i n  the Kaw 

case (80 C t ,  C l s .  240). Up t o  September, 1837, l4,629,l9 acres ,  being 

36 sections on the Big Blue, were reported as having been so ld  at an 

average of $1.223 per acre,  indi ding Bo, XII,) A t o t a l  of 37,906-76 

acres  of these lands was sold up to  May 8, 1872 f o r  a t o t a l  of 

$53,982,23, of which sum $53,9&.58 was i n  scr ip  ' a d  $37.65 i n  cash, 

( ~ i n d i n g  No. IIVII. ) The value of t h i s  s c r ip  at t h i s  time, however, is 

not shown, The sa l e  of the 255,000-plus acres of the Council Grove 

Rese-ation is found to have been the sum of $404,010.23, @inding 

Bo. XVII. ) These sales covered the years from 1864 t o  1914. 

On June 17, 1% the United States  sold t o  the Pottawatomie S n a -  

a m  576,000 acres off the East end of the E a w  Reservation at a p r i c e  

of 15 cents per acre. A t  the same time the United Sta tes  acquired 

from the Pottawatonies 5,000,000 acres . in  Iowa and 870,000 acres i n  

Southeast Kansas for  a t o t a l  consideration of $850,000, 

Up t o  1853 that  portion of w h a t  was known as the Plains country, 

and which l a t e r  became the States  of Kansas and NeSraska, was considered 

Indian country none but Indians had permission to  l i v e  there,  How- 

ever ,  by that time there was considerable demand t o  open t h t  sec t ion  

f o r  white settleiilezt and a few s e t t l e r s  had crossed the Missouri mver 

and gone into the terr i tory with the intenti.cn of l o c a t i q  there,  
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In  1854 numerous t r e a t i e s  were entered into with various trhbee 

of Indians by which approximately 18, OOOtOOO acres of lands i n  Eastern 

Kansas ELELd Xebraska (most of which had bees previously ceded by the 

United States  t o  the Indians out of l ads  acquired from the  Kaws and 

Osages) were reacqnbred by the United States,  The t e r r i t o r i e s  of 

$amas and Xebraska. were s e t  up i n  18% and the f i r s t  land offices 

i n  &amas and Bebraska were opened but no land w a s  so ld  u n t i l  1857, 

There were no r o a a  at the time except the Santa Fe T r a i l ,  the Momon 

Tmil, and the Oregon Trail, which were tra~lscontinental routes t o  the 

West coast, &rly settlement followed chief ly the river valleyo, 

Bef the r  i n  Kansas nor Eebmka  did settlement extend very f a r  West 

u n t r l  some years following the opening up of this t e r r i to ry ,  The 

sales t o  s e t t l e r s  ug t o  1859 i n  Bebraska totaled 125,358 acres, and 

i n  b a s  1399866 acreso 

On May l o 1  189% the Shawaees ceded. l r ~ O , O O O  acres of laad 

adjoining on the South and East the land ceded by the Kaw Indiane 

by tke t rea ty  of I%%, and f o r  which the Uoited Sta tes  agreed to pay 

$82gr000, or about 59 cento per  acre, 

By t reaty of 1499 185bp the Sauk and Foxes ceded 96,000 

acres previously assigned t o  then out of laads ceeed by the Bwa i n  

1825, for which the Uli'ced States  paid them $48,000, 0,- 50 cents per 

acre 

By t reaty of Yhy 18, 185L1-, the Kicka?oos ceded 618,000 acres t o  

the United States t:hich waa a part qf the lm8s w:?iich been a s s i s e d  
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t o  them out of lands ceded t o  the United States  by the Kansas Indi- 

ans i n  1825. Bor th is  cession the United States agreed t o  pay 

$300,000, approximately 50 cents per  acre. 

By treaty of June 5 ,  1854, the Miami Intitans ceded lands 

assigned t o  them out of the Kaw cession westimated t o  contain 

500,000 acres8 f o r  $200,000. There has been some controversy as 

t o  the acreage of th is  cession, and the price,  by reason of such 

divergence of opinion as to  acreage, wss somewhere between 46 and 

71 aents per acre, 

It is  i n  evidence that a large t r a c t  (exact acreage not men- 

tioned) of College Grant land i n  Bemaha and Warahall Counties. 

basas, i n  1864 was sold f o r  an average price of 42 cents per  acre. 

In 1878, to  the Horth of the Kaw country i n  Eebraska 20,000 acres 

of .  rai l road land sold f o r  an average price of 50 cents per  acre. 

Other railroad land sold i n  183 f o r  $1~67 per acre, 

Dr. John IiIuehlbeier, as an expert f o r  the defendant, t e s t i f i e d  

tha t  the lands involved had no actual mrket  value i n  t r a c t s  of the  

s i z e  involved at the time of the cessions; that his  opinion as t o  

value was the result  of taking into consideration (1) the use valuo 

of the  land to  the Indians, ( 2 )  the cost of acquisi t ion and the 

receipts  from the disposal of public lands, and (3) an imputed market 

value of the lands based on a value a t  the t ine of acquisi t ion t h a t  

would be just i f ied 'by the sa le  price i n  l a t e r  years, taking in to  

consideration the matter of interest end taxes over the years. From 
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these various approaches t o  the problem he f ixes  8 value of from 

2 t o  18 cents on the reservation lands involve& at the time of the 

cessions, Dr. Huehl'oeber admittea t h a t  he knew of no Court which 

had used h is  methods i n  determining values. 

T a k i n g  in to  consideration the evidence i n  the record, judicial 

not ice of similar cessions and conditions surrounding the same, and 

the values found 2nd sustained by the Courte, we reach the conclnsion 

that the  2,00OS000 acres involved i n  Docket Ho, 35 had a market value 

at the  time of the cession of 50 cents per  acres o r  a t o t a l  of 

$lo 000,000, 

We have applf ed the principles and reasoning as to  the deter- 

miaation of whethsr or not a consideration is unconscionable, as 

recently held 'by this Commission i n  Cause Eo, 34 (Qpapaw claim), and 

that ap~earfng i n  the decision of the Court of Claim i n  i t s  Appeals 

Docket Bo. 4 (Osage cage), and decide that the consideration ($202~000) 

received for  t h i s  20000s000 acres of l a d  unconscionable and tha t  

p l a i n t i f f  is ent i t led  t o  an award i n  the sun of $1,000,000, less  the 

$202~000 pafd under the provisions of the cessions and l e s s  such 

offse ts ,  if any, as my hereafter be allowed i n  accordance with 

Sect lon 12 of the Cenerd, Bules of Proce6ure of th i s  Commission, 
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Docket Ho, 33 

By Article  5 of the t r e a t y  of J m r y  14, 1846 it was provided 

that  a f t e r  the Western l i n e  of the  2,000,000 acres cession, provided 

by Article 1 of the t reaty,  had been determined the  President of the 

United States  was authorized, i f  there  was not a sufficiency of timber 

on the remaining land of tho reservation, t o  cause t o  be se lec ted  and 

l a i d  off f o r  the t r ibe  another body of land which should remain f o r  

the  t r ibe ' s  use forever, i n  consideration of which t h e  remainder of 

the reservation not ceded i n  the f i r s t  a r t i c l e  of the  t r e a t y  should 

be ceded t o  the United States ,  

It is dleger ' ,  by t h s  p l a i n t i f f  herein thzt saii: provis icn of saii: 

t r e a t y  was made the basis of the select ion of another t r a c t  of land, 

t o  wit: 255,8$.&2 acres near the Eastern boundary of sa id  reservation 

i n  Council Grove and the sa id  t r i b e  was made t o  accept sa id  Council 

Grove Resemation, on which they were relocated, and the remainder of 

t h e  reservation, as described i n  the t rea ty  of  1825, became t h e  prop- 

e r t y  of the United States. The remainder of aaid reservation was 

original ly  alleged to  be %bout 8,744,146 acres of landn; however, by 

p l a i n t i f f ' s  requested finding of f a c t  Xo. 16 the r eminder  of t h e i r  

reservation ao acquired by the United States  under and by v i r t u e  of 

Article  5 of said 1846 t rea ty  is claimed as being h o t  l e s s  than 

4,559,040 ecres. "laintiff Is cause of action thereby, under Docket 

No. 33, becomes the  alleged difference i n  value of the 4,559,040 acres 
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acquired by the defendant and the Council Grove Reservation of 

255,89.49 acres provided the p l a i n t i f f  by the defendant i n  l i e u  

thereof. By i t s  requested finding of ' fact  Eo. 20 p l a i n t i f f  claims 

tha t  the 4,559,040 acres acquired by the defendant had a value of 

$5*429,172 i n  excess of the value of the Council Grove Reservation 

received by it. 

Our f i r s t  problem i s  t o  determine the amount of lznd acquired 

by the Government by the above exchange. It is admitted by both 

p a r t i e s  that  the evidence wholly f a i l s  to  show that  the lands reserved 

t o  the Indians under the t reaty of 1825 were surveyed at any time. The 

d i f f i cu l ty  i n  determinhg the acreage is  due t o  the d i f f i c u l t y  i n  lo- 

cat ing the Western boundary of the t r a c t  ceded by the Indians. The 

regemation as provided by Article 2 of the t rea ty  provides tha t  same 

shall begin 20 leagues up the Kansas River and s h a l l  be a t r a c t  30 

miles i n  width, extending West through the land ceded i n  the f i r s t  

a r t i c l e .  The size of the reservation, therefore, aeepends upon the 

distance t b  strip extends to the Vest, m d  that distance Bepen& on 

the locat ion of the Western boundary of the cession described in 

Art ic le  1, Article 1 provides that the cession s h a l l  extend t o  the 

W e , s %  nto the source of the Xansas River, leaving the old village of 

the Pania P-eublic t o  the West; from thence, on the ridge dividing 

the waters of the b a s  River from those of the Arkansrs, t o  the 

Western bouxlary of the Sta te  l ine  of M f s s o u r i , ~ h e  defendant would 

place this Westera 'boudixy l i n e  t o  the East o f  an old Pawnee v i l lage  
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located near the 97th meridian (and not going t o  the  source of the 

Kansas River) from whence, i n  order to  reach the d i v i d i w  waters of 

the  Xamas River from those of the Arkansas, the Western l i n e  would 

be compelled t o  take an almost d i rec t  Southerly d i r ec t ion  crossing 

the Kansas River and t o  the ridge dividing i t s  waters f ron  those of 

the drkansas , and then almost due East following the s a i d  ridge t o  

th;boundary of the S ta te  l i n e  of Missouri. The source of the Kansas 

River (or  the source of a stream, t o  w i t ,  e i t h e r  the  Republican o r  

Smoky H i l l ,  both of which flowed in to  what became the Kansas River) 

~tas far West of even the 100th meridian; i ts  source was near the  ridge 

dividing the waters of the Kansas River from those of the Arkansas; 

and by conetruing the language of the t r e a t y  as requiring the Northern 

boundary t o  reach th i s  river 's  source i t  would make it unnecessary t o  

proceed f a r  i n  a South&ly direct ion to  reach the ridge dividing the 

waters of the Kansas and Arkansas Rivers before returnixg i n  a meandering 

Easter ly direction to  the Western boundary of the S t a t e  of Missouri, 

It would seem that i f  the par t ies  t o  the t r e a t y  had desired t o  f i x  

the  Western l i m i t  of the ceded land at o r  near an o ld  v i l l age  of Pania 

then the t reaty would have so s t ipulated and would not have named the 

source of the Kansas River, and there would have been no need f o r  

naming the Kansas River unless i t  was t o  provide tha t  the Western 'boun- 

dary shouldo from an old Pania vil lage,  proceed i n  a Southerly d i rec t ion ,  

across the Kanszs a v e r ,  t o  the ridge dividing i t s  waters and those of 

the  Arkznsas. 
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Pew map makers of the time or  others fixing th i s  Western l i n e  

and the acreage ceded by the t rea ty  of 1825 have placed the l ine  

fu r the r  East than the 100th meridian, The Paul Brody map (p la in t i f f  l s  

Exhibit 80, 4)  does not show the vi l lage of the P d a  I Q u b l i c r N  

bnt it does show the Western l i m i t  of the 1825 cession as the source 

of the  Kansas River and located that  source i n  w h a t  is now the State 

of Colorado. This map was made long before the c la im here involved 

were uncler consideration, 

Dsfendant's Exhibit No. 47 (referred t o  as the Wedel map) shows 

three Pawnee villages,  but i n  test i fying as t o  this map Dr ,  Vedeb says 

(defendant 1s Exhibit Bo, 550 page 26) that  he had been unable t o  de- 

t e m i n e  to  his o m  sat isfact ion which s i t e  was being referred t o  i n  the  

t r e a t y  of 1825. It w i l l  be noticed that there are t w o  Pawnee vi l lages 

located on t h i s  map near the 98th meridian and both are t o  the &st of 

the Northern boundary l ine  of tha cessiono as is the Pewnee vi l lage 

located near the 96th meridian. 

With respect to  the source of the .hnsas E v e r ,  the C b ~ k  ma9 

(p la in t i f f  1s Exhibit Noo 3 )  shows that the stream now called the SmoQ 

B i l l  River w a s  desigmted by him as the Ibasas River, and tha t  the 

Solomon and Republican s t r e m s  were called by hin ffforks of the Kansas 

River, I n  Pike's nap (plaint i ff  'B Exhibit Boo 2) all three s t seam 

a r e  ca l l ed  f o r k s  of the Kansas ,Ever; and Pike states that the r ive r  

Kansas takes i t s  source i n  the plains shown on the q to be a t  the 

heaawaters of the 2spublican fork and Smoky Fdll  fork cf the Kansas River, 
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The so-called Webl map (defende-nt's W b i t  No. 47) ohowe 

the boundary of the 1825 cession to  reach approximately the 101th 

meridian. 

The report of the Commissioner of Indian Affairs dated Novem- 

ber  30, 1825 (p la in t i f f ' s  Exhibit No. 124) says the  reservation t o  

the Kam (and Osages ) i n  the 1825 t r ea ty  extended t o  the  Spanish 

l i ne ,  I n  1825 th is  Spanish l i n e  t o  the west of the  Kaw Eeservation 

was approximately 1.06' west longitude. The t r ea ty  of t h e  Osages of 

June 2, 1825 provides f o r  the western boundary of the Osage cession 

i n  about the same language as i n  the Kaw cession, William Clark, 

i n  reporting the t rea ty  of the Osages and Kaws,  indicates t h e i r '  

we8 t e r n  boundary to be approximately the same. Subsequent dealings 

with the Osages (cessions of September 29, 1865 and ac t  of Congress 

of July 15, 1870--Plats 475, 476 and 530 on the Royce Kansas Map) . 

show recognition of the western boundary of the Osages cession t o  

be approximately 100' west longitude. I n  the case of the Xaws v. 

United States,  80 C. Cls, 264, the Court of Claims makes a f inding 

of the cession of 1825 as being approximately 26,000,000 acres,, with 

a reservation to  the Indians of approximately 6,000,000 acres. 

A commission was created under agreenent of the pa r t i e s  t o  

s e t t l e  the claims of the Kansas or  h x v  Indians against  the United 

S ta t e s ,  which c o d s s i o n  made a report dated January 4, 1905 (claimant 's  

Exhibit  ETo. 152). In reference to the s ize of the Xaw Reservation t h i s  

comnission sqm : 



Under the provisions of the t reaty,  the eastern 
'boundary of the reservation w a s  established i n  1826 
and the southern boundary surveyed and marked f o r  a 
distance of 200 miles, I n  1836 the north boundary 
was surveyed and marked, beginning a t  the northeast 
corner of the reservation as established by the former 
survey, and extending west to  a distance of 206 miles, 
The reservation far ther  west was not surveyed, but the 
ent i re  resexvation contained an estimated area of 
6,163,200 acres. (P la in t i f f  Is Exhibit Eo. 152, page 9.) 

At  page 35 of this exhibit the Kaw Commission report refers  t o  

the h w a  having possessed original ly na large and valuable property 

which (if  the Government had properly handled) would have l e f t  them 

one of the richest t r ibesen 

The Go&ission is of the opinion that the preponderance of 

evidence shows that the so-called surplus lanfis i n  p l e i ~ t  if f 

reservation (a f t e r  deducting the 2,000,000 acres) was 4,559,OkI 

acres. 

The evidence of value herein detailed i n  Docket No, .35 applies 

equally t o  the lands involved i n  t h i s  Docket number, and there is 

nothing i n  the record to show that the land constituting the Council 

Grove Reservation was greatly, i f  any, different f r o m  the land comprising 

the  2,000,000 acres session off the East end of the Kaw Reservation. The 

p l a i n t i f f  alleges the same per  acre value f o r  the 2,0009000 acres cession 

and the  Council Grove tract .  There i o  nothing i n  the recorO upon which . '  

a U f f e r e n t  value Der acre can be placed upon the Council Grove acreage 

from that placed on the other 1Emds. This 255,854.49 acres is  therefore 

found t o  have a value of 50 cents per acre, or a t o t a l  of $127,927.25, 
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!be Conmission is  of opinion that the &,jj9,040 acre port ion 

of the reservation being fur ther  removed from the s e t t l e d  country 

t o  the East than was the 2,000,000 acres and Council Grove t r a c t s ,  

and f r o m  transportation and other developments and conditions con- 

t r ibut ing t o  msrket value, had a value at the time i t  was acquired 

by the United States of 40 cents per  acre, o r  a t o t a l  of $1,823,616, 

The compensation received by the p l a i n t i f f ,  being the  value of 

the Council Grove t rac t  of $12?,927,25, f o r  a t r a c t  of the value of 

$2,823,616, was unconscionable, and p la in t i f f  is theref ore e n t i t l e d  

t o  an award on th i s  claim i n  the sum of $1,823,616 l e s s  the value 

of the Conncil Grove Reservation, t o  w i t ,  $127,927.25, and l e s s  

such offsets,  if any, as may hereaft'er be allowed i n  accordance 

with Section 12 of the General Rules of Procedure of this Commission. 

@lease of C l a i m s  

The defendant alleges that  the Kaw Tribe of Indians executed a 

release, dated April 22, 1905, f o r  a good, valuable and su f f i c i en t  

consideration of a l l  claims whatsoever tho sa id  tribe then had against 

defendant, and bg vir tue thereof p la in t i f f  le right of ac t ion  against 

defendant, if aIly they had, and defendant's l i a b i l i t y  f o r  sa id  c l a i m ,  

if any existed, were extinguished; and sa id  release is  pleaded as a 

settlement and extinguishment of the claims urged by p l a i n t i f f  i n  

Dockets ROB. 33, 34, and 35. 

Pla in t i f f  denies that said release had the effect  o f  releasing 
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the  claims mentioned f o r  the following reasons, t o  w i t :  

1. The aforesaid claims had never been submitted t o  the 

Kaw Commission, whose award upon other claims was being paid and 

which claims only d id  the defendant have a right t o  require be 

released. 

2. The Eaw Comuiiesion had no authority under the Act of 

Congress creating it t o  consider the aforesaid cla.im~3. 

d commission, thereafter known as the Kaw Commission, t o  

consider and determine claims of the Xaw Tribe of Indians against 

the  United States  was created by vir tue of an Act of Congress of 

July 1, 1902. Section 1 2  of said a c t  provided f o r  the submission 

- t o  a commission, t o  be appointed by the Secretary of the Inter ior ,  

of a l l  claims of whatever nature which the Kaw Tribe had or  claimed 

t o  have against  the United States nf or investigation, consideration, 

and sett lement Said section fur ther  provided that the United 

S ta t e s  should submit a complete accounting of all monies agreed t o  

be pa id  t o  s a i d  t r ibe  t o  which sa id  t r ibe  may be ent i t led  tbnder any 

t r e a t y  o r  act of Congress" a& the section fur ther  provided that i f  

the t r i b e  should not be sat iaf ied with any settlement decreed by sa id  

Commission, i t  should have the right t o  enter a s u i t  i n  the Court of 

C l a i m s  f o r  the  amount due, o r  claimed t o  be due, i t  f ron  the United 

Sta tes  nunder any t rea t ies  o r  laws of Congress. Said section fu r the r  

provided t h a t  said court, i f  appealed t o ,  nshall a e t t l e  all the r ights ,  

both l e g a l  and equitable, of both the said Sansas or  Kaw Tribe of 
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fndtans and of the Unitedstates.-" Pursuant t o  sa id  a c t  of Congress, 

a CoIomiasion was duly appointed and the Kaw Indians were no t i f i ed  t o  

aubmit t h e i r  claims t o  sa id  commission. Thereafter t he  t r i b e  made 

presentation of c l a i m  before said commission but "did not spec i f i -  

c a l l y  a p p u  f o r  any moneys o ther  than those growing out of the  various 

ce r t i f i ca t e s  of i'ndebtedness or s c r i p  t ramact ions,  although i n  a 

general way claim was made f o r  a l l  other moneys jus t ly  due the  t r i b e  

i n  t h e  adjustnent of the accounts between i t  and the United S t a t e s e n  

(Kaw Indians v, United States ,  80 C. C l s ,  319). The c a r t ,  i n  the  

a'oove case, continues with the  statement: 

B e  commission made a comprehensive report  i n  
..La,\. ,,a, ,%,-r -4' L k ,  L,,,,,,&;,,r 
W A A A U U  t j V G i J  Y-U V A  U A A F  b A C b L Y I C L C I I I I U l l i 3  ~ e h t i x  A -  b U  U L A u  

issuance and redemption of the various classes of 
scr ip ,  including in t e res t  thereon, was reviewed, and 
made an award t o  the p l a i n t i f f  t r i b e  of a specif i c  
amount found t o  be due on account of such transactions. 

The report of the sa id  commission ( p l a i n t i f f ' s  Exhibit Ho. 152, 

page 37), i n  reference t o  the claim of the Indians f o r  compensation 

f o r  aurplus and other lands, s t a t e s  that the Kaw Indians h;rd entered 

i n t o  s contract with one Henry C. ~ o o l e ~  % t i p l a t i n g  f o r  h i s  exploy- 

ment t o  proeemte an alleged claim of sa id  Indians against  the  United 

S t a t e s  f o r  payment f o r  surplus lands obtained by the United S ta t e s  

under the t rea t ies  of 1825 and 1846, and that nllhis contract ,  wi th  

accompanying papers, was submitted t o  the Department by the  Comissioner  

of Indian Affairs, December 20, 1898, and w a s  approved i n  nodif i ed  f o m  

F e b m l y  7, 1899. W h a t  "n view of th i s  approval M r .  Dooley was noti-  
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f i ed  of the organization of the  comnission and informed tha t  hs 

would be afforded an opportunity t o  be heard i n  behalf of the 

Indiane,fl that "He appeared before the commission soon a f t e r  i t 6  

organization and s t a t ed  that he would be ready within a few daye 

t o  present h is  claim, T h a t  Wo fur ther  appearance was made by 

Mr, Booley before the commiesion and no communication of any kind 

has s ince  been received from him. "he Commission the= proceeds 

(although nowhere i s  there any evidence that any form of lend claim 

was presented t o  i t  by the Indiam or  by m y  attorney representing 

them) t o  s t a t e  the nature of the claim of the Indians f o r  surplue 

land, as s e t  for th  i n  the mentioned contract with Mr. Dooley. 

Following a brief discussion of the nature of the claim and the 

t ~ a n s a c t i o n s  between the Indians and the aefendant under the  

t r e a t i e s  of 1825 and 1846, the conmission ntatedt 

lthe conclusion therefore seem inevitable that 'by 
the t rea t ies  of 1825 and 1846, the Kansas Indians, i n  
considerstion of the sums therein agreed to be paid then 
o r  s e t  apart f o r  t h e i r  benefit ,  and also i n  consideration 
of the se t t ing  apart of another t r a c t  of country f o r  t h e i r  
fu ture  residence, relinquished t o  the United States al l  
t h e i r  r ight an8 t i t l e  t o  the t e r r i to rg  they h d  formerly 
clalned and occqied. In thas view the commission is 
s a t i s f i e d  that there i s  no lega l  or equitable basis f o r  
the  claim represented by Mr, Dooley, 

The award of the f i w  C o d s s i o n  made on specif ic  claims i n  the 

nmropriated,  and the leg is la t ion  appropriating the same required 

that i t  ahodd be paiii over to  the Indians upon the execution by them 
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of an instrument releasing and relinquishing a l l  claims and demands , 

of every name and nature against  the United Sta tes ;  and the rea f t e r  

the t r ibe ,  i n  order t o  secure payment t o  i t  of the amount of s d d  

award, t o  w i t ,  $155,976.88, executed an instrument providing such 

release (see Pinding No. l l ) ,  and this i s  the  release urged by the 

defendant as being a complete sa t i s f ac t ion  and extinguishment of 

the claims now being asserted, 

The a c t  of Congrese authorizing the Kaw Commission provides 

( sec t ion  12) *if the sa t t lenent  of the claims of sa id  t r ibe ,  sub- 

mitted t o  s a i d  commission (and the accounting) is  ea t i s fac tory  t o  

tr-;&, the ffo-& SiL6 s x l  >e glacGz to trc2it tf 

the members of said t r ibe ,  accorcling t o  the terms of t h i s  agreement, 

within one year a f t e r  the report of sa id  commission i s  made,." 

The defendant thereupon became the t rus t ee  i n  possession of 

the  sum so  awarded sa id  p l a i n t i f f  as sa t i s f ac t ion  and extinguishment 

of the specif ic  claims submitted t o  sa id  Commission f o r  determinations 

and the requirenent made by i t ,  before ' i t  would pay sa id  amount of  

$155s976.88, that the Indians execute a general releaae of a l l  c l a i m  

(pinding No, l l ) ,  was lega l  duress, and i n  the opinion of this Corn- 

mission makes said release ineffective as a releaee of the c l a i m  

herein sued upon. Irzrun vs, Lewis, 37 Fed. 2d 259; p e t i t i o n  f o r  

y r i t  of cer t iorar i  denied bs Sug, C t . ,  282 IT .  S ,  8&2, 75 LI Ed. 747. 

I n  any event, the only consideration f o r  the re lease  hereinabove 

disc-cssed was the paynent of the sun of $155,976.88 which had been 
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~ p p r o p r i a t e d  by sa id  ac t  of March 3, 1905 to s e t t l e  sa id  award 

of the  b w  Commission i n  sa id  amount and i n  f u l l  settlement of 

all  c l a h s ,  which defendant contends includes those under con- 

s ldera t ion  here, which the W a s  o r  Lbw Indians had against the 

United States;  and under the findings herein made of value of the 

lands f o r  which the p la in t i f f  is  en t i t l ed  t o  compensation over and 

above that  heretofore had, the amount of $155,976.88 so paid f o r  

such release was so grossly inadequate as t o  const i tute  an tancon- 
- _ L .  

scionabhe consideration. 

The release i s  held not to  be a discharge or  extirguishment 

of t h e  claims sue& on, 

Award 

Tron the above, it 'follows that p la in t i f f  i s  en t i t l ed  t o  an 

award i n  the sum of $2,493,688.75, l e s s  such offsets ,  if an$, as 

may hereaf ter  be allowed i n  accordance with sect ion 12  of the . 

General m e s  of  Procedure of the ComiSsion, 

Comissionem O'f.";brr and H o l e  concur i n  the above opinion, 
I 




